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HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[COMMON  PLEAS  DIVISION.] 

McCxiAE  Y.  Backer. 

Sale  of  land — Title—  Purchase  money — Condition  precedent — Costs — 
Damages. 

On  May  2nd,  1882,  the  plaintiff  by  agreement  under  seal  sold  certain  land 
to  defendant  for  |856,  $156  to  be  paid  on  the  execution  of  the  agreement 
and  the  balance  without  interest  on  1st  January,  1883,  the  defendant 
covenanting  to  pay  accordingly;  and  in  consideration  thereof  the  plaintiff 
covenanted  to  convey  or  cause  the  land  to  be  conveyed  in  fee  simple  to 
defendant  free  from  incumbrances,  and  to  permit  defendant  to  occupy 
same  until  default.  By  the  agreement  defendant  also  might  assume 
possession,  and  might  collect  the  rent  then  due  from  M.,  the  tenant  of 
the  premises,  and  make  arrangements  with  him  for  giving  up  possession. 
Defendant  took  possession,  but  was  turned  out  by  M.,  who  claimed 
the  land,  and  registered  &  lis  pendens  d^gain^t  it.  Defendant 'in  April, 
1883,  recovered  judgment  in  ejectment  against  M.,  when  M.'s  solicitors 
imdertook  to,  and  oai  17th  October,  1883,  did  remove  the  lis  'pmden>-^. 
In  an  action  brought  by  plaintiff  on  October  12th,  1883,  for  the  recovery 
of  the  purchase  money. 

Held,  -per  CAMEROisr,  C.  J.,  following  McDonald  v.  Murray,  2  0,  R>.  573, 
that  shewing  a  good  title  was  not  a  condition  precedent  to  the  recovery 
of  the  purchase  money  ;  and  moreover  the  plaintiff's  covenant  was  to 
convey  or  cause  to  be  conveyed. 

Per  Rose,  J.,  that  apart  from  McDonald  v.  Murray,  the  plaintiff  was 
entitled  to  recover,  for  as  the  judgment  in  the  ejectment  action  disposed 
of  defendant's  claim  to  the  land,  the  existence  of  the  Us  pendens,  which 
could  be  removed  for  S5  or  $10,  was  no  answer  to  the  plaintiff  s  claim. 

The  defendant  also  counter-claimed,  setting  up  an  agreement  by  plaintiff 
to  pay  the  ejectment  costs  ;  and  also  claiming  damages  for  being  kept 
out  of  possession. 
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Held,  that  to  entitle  the  defendants  to  recover  these  costs  an  unqualified 
promise  to  pay  should  be  shewn,  which  the  evidence  failed  to  do;  but  as 
plaintiff  admitted  he  intended  to  pay  a  portion  of  them  he  was  charged 
with  half ;  and  he  was  disallowed  interest  for  the  time  defendant  was 
kept  out  of  possession. 

The  plaintiff,  John  McCrae,  by  agreement  under  seal, 
dated  2nd  May,  1882,  agreed  to  sell  to  the  defendant,  who 
agreed  to  buy  from  the  plaintiff,  a  certain  piece  of  land  in 
the  village  of  Brussels,  for  the  sum  of  $856,  to  be  paid 
$156  on  the  execution  of  the  agreement,  and  the  balance 
$700,  without  interest,  on  the  1st  January,  1883.  The 
defendant  covenanted  with  the  plain tifi*  to  pay  him  the 
said  sum  on  the  days  and  times  and  in  manner  mentioned. 
In  consideration  whereof  and  on  payment  of  the  said  sum 
or  balance  of  $700  as  aforesaid,  the  plaintiff  covenanted 
with  the  defendant  to  convey  and  assure  or  cause  to  be 
conveyed  and  assured  to  the  defendant,  his  heirs  and 
assigns,  by  a  good  and  sufficient  deed  in  fee  simple  the  land 
with  the  appurtenances  freed  and  discharged  from  all 
dower  and  incumbrances  upon  such  payment  being  made ; 
also  to  permit  defendant  to  occupy  and  enjoy  the  premises 
until  default.  The  agreement  also  contained  this  special 
provision :  "  The  said  party  of  the  second  part  (the  defen- 
dant) hereby  assumes  the  possession  of  the  said  lands  and 
premises,  and  is  to  be  at  liberty  to  collect  the  rent  falling 
due  hereafter  from  Ronald  McNaughton,  the  tenant  of  the 
said  premises,  and  to  make  such  arrangements  as  he  may 
deem  advisable  with  the  said  Ronald  McNaughton  for 
giving  up  possession  of  the  premises." 

The  defendant  entered  into  possession  of  part  of  the 
premises,  so  far  as  doing  certain  work  in  the  garden, 
before  the  written  agreement  was  signed,  but  McNaugh- 
ton ordered  the  defendant's  man  off,  and  put  his  imple- 
ments over  the  fence  on  to  the  street,  some  time  after 
the  agreement  was  executed.  An  action  of  ejectment 
was  brought  in  the  name  of  the  defendant  against  Mc- 
Naughton. 

■  At  the  trial,  w^hich  was  in  April,  1883,  as  it  appeared,  the 
title  was  not  in  the  defendant,  but  in  the  plaintiff,  the  latter, 
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with  his  own  consent,  was  made  a  party  to  the  suit,  and 
judgment  was  given  for  the  phiintifF  against  McNaughton 
without  costs,  by  reason  of  the  necessity  for  making  the 
plaintiff  a  party,  and  the  defendant  was  put  into  possession 
under  this  judgment. 

Before  the  sale  by  the  plaintiff  to  the  defendant,  on  the 
19th  day  of  April,  1882,  McNaughton  had  commenced  an 
action  in  Chancery  against  the  plaintiff,  alleging  that  a 
deed  given  by  him  of  the  land  in  question,  with  other 
lands,  though  absolute  in  form,  was  only  in  fact  a  mort- 
gage given  as  security  for  an  indebtedness  of  the  said 
McNaughton  to  the  plaintiff".  After  the  trial  of  the  eject- 
ment suit,  on  the  19th  day  of  October,  1883,  a  discharge 
of  the  lis  pendens  was  duly  registered,  McNaughton's 
solicitors,  at  the  trial  of  the  ejectment  suit,  having  agreed 
to  remove  the  lis  pendens. 

On  the  12th  day  of  October,  1883,  the  plaintiff  brought 
this  action  on  the  defendant's  covenant  to  pay  the  $700  on 
the  1st  of  January,  1883,  the  $156  having  been  paid  at 
the  execution  of  the  agreement. 

The  defendant  in  his  statement  of  defence  alleged  that 
he  was  read}^  and  willing  to  pay  the  $700  on  the  1st  day 
of  January,  1883,  but  that  the  plaintiff  was  not  ready  and 
willing  to  convey  the  land  free  from  incumbrance,  but  that 
at  that  date  a  certain  incumbrance,  a  certificate  of  Us 
pendens,  was  registered  against  the  said  land  in  a  certain 
suit  wherein  Eonald  McNaughton  was  plaintiff,  and  the 
plaintiff  was  defendant,  which  said  lis  pendens  was  also  an 
incumbrance  upon  the  said  property  at  the  commencement 
of  this  action. 

And  the  defendant  by  way  of  counter-claim  alleged  that 
by  the  agreement  he  was  to  have  possession  of  the  land 
from  the  date  of  the  agreement,  and  was  to  be  at  liberty 
to  collect  the  rent  from  the  said  McNaughton  alleged  in 
the  deed  to  be  a  tenant  of  the  premises,  whereas  he  was 
not  a  tenant,  but  was  in  adverse  possession,  as  plaintiff  well 
knew;  and  by  reason  thereof  the  defendant  did  not  obtain 
possession  for  a  year  from  the  said  date,  and  was  deprived 


THE  ONTAEIO  EEPORTS,  1885. 


[YoL. 


of  the  advantages  and  profits  which  he  would  have  derived 
therefrom,  and  he  was  put  to  great  trouble  and  expense  in 
ejecting  the  said  McNaughton,  and  that  after  making  said 
agreement  the  plaintiff  authorized  and  requested  him  to 
take  proceedings  against  the  said  McNaughton  to  eject  him 
from  the  premises,  and  agreed  to  be  responsible  for  all  costs- 
and  expenses  of  effecting  the  same,  and  agreed  to  repay  the 
defendant  his  necessary  costs  and  expenses  in  connection 
therewith,  and  that  he  did  incur  necessary  costs  and 
expenses  to  the  amount  of  $150;  and  the  defendant  claimed 
the  said  sums  from  the  plaintiff.  The  defendant  also 
brought  into  Court  the  sum  of  $400,  and  alleged  that  sum 
was  sufficient  to  satisfy  the  claim  of  the  plaintiff. 

The  action  was  tried  before  Wilson,  C.  J.,  without  a 
jury,  at  Goderich,  at  the  Fall  Assizes  of  1884,  who  found 
in  favour  of  the  plaintiff  and  directed  judgment  to  be 
entered  for  him  for  $265.65. 

His  finding  was  as  follows  : 
I  find  the  plaintiff  is  entitled  to  recover  from  the 
defendant  as  hereinafter  stated.  I  find  the  plaintiff  is 
liable  to  pay  the  defendant  half  the  costs  of  the  ejectment 
action  of  Backer  and  the  now  plaintiff  against  McNaughton, 
and  that  the  defendant  is  entitled  to  an  allowance  from 
the  plaintiff  for  not  getting  possession  of  the  premises  in 
May,  1882,  and  not  until  May,  1883,  equivalent  to  the 
interest  on  the  $700,  the  then  unpaid  balance  of  the  pur- 
chase money,  and  also  because  the  plaintiff  could  not  make 
a  good  title  to  the  defendant  while  the  lis  pendens  in  Mc- 
Naughton against  the  now  plaintiff  remained  in  the 
registry  office.    I  allow  as  follows  : 

Interest  on  balance  of  purchase  money  from 
20th  October,  1883,  till  26th  November, 

1883,  one  month   $3  50 

The  now  unpaid  portion  of  the  $700  ....  800  00 
Interest  on  the  $300  from  20th  October, 
1883,  till  27  September,  1884,  say  eleven 
months   16  50 


$320  00 
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And  from  that  I  allow  the  defendant  half  the  costs  of 
the  ejectment,  but  not  interest  on  the  same,  $54.35  ;  and  I 
find  the  balance  in  favour  of  the  plaintiff  for  $265.65,  and 
I  give  the  plaintiff  the  costs  of  the  action  and  stay  all  pro- 
ceedings in  this  judgment  for  one  month. 

Durinof  Michaelmas  sittino-s  the  defendant  moved  on 
notice  to  set  aside  the  judgment  entered  for  the  plaintiff, 
and  to  enter  judgment  for  the  defendant,  dismissing  the 
action  with  costs,  on  the  ground  that  upon  the  law  and 
evidence  plaintiff  was  not  entitled  to  recover  any  judg- 
ment against  the  defendant ;  and  that  on  the  1st  day  of 
January,  1883,  and  at  the  time  of  the  commencement  of 
the  suit,  there  was  an  encumbrance,  to  wit,  a  certificate  of 
lis  pendens  against  the  property;  or,  in  the  alternative, 
to  vary  the  said  judgment,  and  reduce  the  amount  of  the 
same,  by  further  allowing  to  the  defendant,  by  way  of 
counter-claim, the  sum  of  $160,  or  such  other  sum  as  damages 
as  to  the  Court  shall  seem  right  in  respect  of  the  use  and 
occupation  of  the  said  premises  for  the  year  following  the 
2nd  of  May,  1882;  and  also  the  full  amount  paid  by  the 
defendant  as  costs  of  the  action  of  ejectment. 

During  the  same  sittings,  December  5, 1884,  Aylestvorth 
supported  the  motion.  The  lis  pendens  should  have  been 
removed  prior  to  action  commenced,  and  therefore  the 
action  was  premature :  Dart  on  V.  &  P.,  5th  ed.,  959, 
1104-5 ;  McDonald  v.  Murray  2  0.  R.  573  ;  Lovelace  v. 
Harrington,  27  Gr.  178;  Thompson  v.  BrunsJcill,  7  Gr.  542  ; 
Kilhorn  v.  Workman,  9  Gr.  255  ;  Gordon  v.  Harnden,  18 
Gr.  281.  The  taking  possession  by  the  defendant  was 
because  plaintiff  represented  that  McNaughton  was  merely 
a  tenant ;  and  there  was  therefore  fraud  and  misrepresen- 
tation. The  finding  of  the  learned  Judge  is  in  reality 
in  the  defendant's  favour,  and  the  judgment  on  the 
finding  should  have  been  for  the  defendant.  The  evi- 
dence supports  the  two  grounds  of  counter-claim,  namely, 
damages  for  not  getting  immediate  possession,  and  the 
€osts  of  the  ejectment  suit.     The   defendant  admitted 
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that  he  had  to  pay  some  of  the  costs,  and  the  defendant 
swears  that  he  agreed  to  pay  all  of  them,  and  the  defend- 
ant's evidence  is  corroborated. 

Shepley,  contra.  By  the  agreement  the  defendant 
agreed  to  assume  possession,  and  this  was  after  knowledge 
of  all  the  facts  ;  and  clearly  constituted  a  waiver  of  shew- 
ing title ;  at  all  events  he  waived  it  by  subsequent  con- 
duct :  Commercial  Bank  v.  McConnell  7  Gr.  323,  326  ; 
McDonald  v.  Garrett  8  Gr.  291  ;  Mitcheltree  v.  Irwin,  13 
Gr.  537  ;  Bae  v.  Geddes,  18  Gr.  217  ;  James  v.  Lichfield,  L. 
E,.  9  Eq.  51.  The  counter-claim  was  not  sustained  by  the 
evidence.  No  damages  can  be  claimed  for  not  getting  pos- 
session, as  the  only  damages  the  defendant  could  sustain 
would  be  the  payment  of  interest,  and  no  interest  was  pay- 
able by  the  agreement.  There  was  no  undertaking  by  the 
plaintiff  to  pay  costs.  The  plaintifi'  expressly  denies  it,  and 
the  defendant's  evidence  on  the  point  is  not  very  clear. 
As  to  the  action  being  premature.  No  title  need  be  shewn 
before  action  brought.  The  Court  may  direct  a  reference 
as  to  title,  when  the  title  may  be  shewn  :  Fry  on  Specific 
Performance,  2nd  ed.,  p.  576,  sec.  1339 ;  McDonald  v. 
Murray,  2  0.  R.  573.  . 

February  28, 1885.  Cameron,  C.  J.— The  case  of  McDon- 
aid  V.  Murray,  2  0.  R.  573,  which,  I  think,  Mr.  Ayles- 
worth  failed  to  distinguish  in  principle  from  the  present 
case,  is,  as  far  as  this  Couit  is  concerned,  an  authority  in 
favour  of  the  judgment  for  the  plaintiff,  and  precludes  the 
entry  of  judgment  for  the  defendant,  on  the  ground  that 
at  the  time  the  action  was  brought  there  was  an  encum- 
brance registered  against  the  plaintifi"s  title  to  the  land. 

On  the  facts  the  present  case  is  more  favourable  to  the 
plaintiff  than  they  were  in  that  case,  as  here,  by  the  terms 
of  the  agreement,  the  plaintiff  had  the  alternative  of  con- 
veying if  he  had  the  title,  or  of  causing  it  to  be  conveyed 
if  he  had  it  not,  his  covenant  being  upon  payment  of  the 
balance  of  the  purchase  money  on  the  1st  of  January,, 
1883,  to  convey,  or  cause  to  be  conveyed  the  lands  to  the 
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defendant.  Here,  also,  as  in  that  case,  there  was  a  time 
certain  fixed  for  the  payment  of  the  purchase  money,  and 
the  defendant's  right  to  a  deed  was  not  to  accrue  till  he 
made  this  payment. 

At  the  trial  I  took  a  view  unfavourable  to  the  plaintiff  in 
McDonald  v.  Murray,  upon  the  ground  that  the  person 
seeking  to  enforce  the  terms  of  an  agreement  for  the  sale 
or  purchase  of  land  must  shew  that  he  is  in  a  position  to 
perform  his  part  of  the  agreement;  and  in  the  case  of  the 
vendor  seeking  to  obtain  the  purchase  money,  or  any  por- 
tion of  it,  where  the  contract  did  not  shew  such  payment 
was  to  precede  the  conveyance  of  the  land,  he  was  to  shew 
title  and  the  buyer  was  not  bound  to  part  with  his  money 
and  rely  upon  the  personal  undertaking  of  the  vendor  for 
his  protection.  My  judgment  was  overruled,  and  I  am 
bound  by  the  decision,  which  fully  covers  this  case  in 
principle. 

The  only  remaining  question  is,  should  the  judgment  for 
the  plaintiff  be  modified,  either  by  reason  of  the  costs 
paid  b}^  defendant  in  the  ejectment  suit,  or  the  loss  ta 
the  defendant  of  the  occupation  of  the  premises. 

In  the  absence  of  an  express  agreement  to  indemnify  the 
defendant  for  the  costs  of  the  ejectment  suit,  it  is  clear  the 
defendant  would  have  no  claim  for  these  costs,  and  the 
evidence  does  not  unequivocally  shew  that  the  plaintiff 
undertook  to  pay  them,  the  e\idence  as  to  this  being  con- 
flicting, though  from  the  plaintiff's  own  statement  it  is 
manifest  he  intended  to  bear  at  least  a  portion  of  these  costs. 
He  said:  "After  the  agreement  was  signed,  Mr.  Backer 
remarked  he  was  not  going  to  all  the  expense  of  turning 
McNaughton  out,  and  I  said  he  would  not  be  put  to  all 
the  expense.  I  meant  by  that  that  I  sympathized  with 
Mr.  Backer  in  the  position  he  was  in.  I  thought  that  Mr. 
McNaughton  was  wronging  him,  and  I  did  not  intend  he 
should  pay  all  the  costs.  I  intended  to  allow  him  a  little. 
The  defendant,  in  his  evidence,  made  different  statements. 
At  first  he  said  plaintiff  did  not  promise  to  pay  the  costs, 
but  that  he  told  him  to  bring  the  action.    Then,  again,  he 


s 


THE  ONTARIO  REPORTS,  1885- 


[Vol. 


said,  plaintiff  said  I  should  go  on  and  get  the  man  off,  and 
he  would  allow  me  for  it :  that  he  was  afraid  he  (McNaugh- 
ton)  would  do  some  depredation  on  him,  and  he  would 
rather  see  me  do  it,  and  he  offered  me  |50  to  offer  Mc- 
Naughton  to  go  off." 

The  plaintiff  denied  this  statement  of  defendant.  There 
Avas  thus  a  conflict  of  evidence,  and  I  cannot  say  that  the 
learned  Chief  Justice  was  wrong  in  the  conclusion  he 
arrived  at.  It  does  not  follow  that  he  believed  the  defen- 
dant by  allowing  him  a  portion  of  the  costs,  but  rather 
that  he  discredited  him,  and  he  allowed  a  part  on  the 
plaintiff's  own  evidence. 

Then  as  to  the  loss  of  occupation.  The  learned  J udge  set 
off  the  interest  against  that,  and  it  does  not  appear  that 
that  was  an  unreasonable  disposition  to  make  of  the  rights 
of  the  parties  in  this  respect. 

I  am  inclined  to  think  the  defendant  was  not  indisposed 
to  bring  the  action  against  McNaughton  in  consequence 
of  having  turned  his  man  off,  when  working  in  the  garden; 
for,  according  to  McNaughton's  evidence,  he  knew  all 
about  McNaughton's  claim  before  he  entered  into  the 
agreement,  and  it  was  before  the  writing  was  signed,  but 
after  the  verbal  agreement,  that  defendant  sent  his  man 
to  work  on  the  place. 

On  the  whole  I  see  no  legal  ground  on  which  the  judg- 
ment of  the  learned  Chief  Justice  can  be  assailed,  and  am 
therefore  of  opinion  the  motion  must  be  dismissed,  with 
■costs. 

Rose,  J. — The  plaintiff  does  not  aver  readiness  and 
willingness  to  convey,  but  the  defendant  admits  the  pro- 
mise to  pay,  and  sets  up  that  the  plaintiff  was  not  ready 
and  willing  to  convey  free  from  incumbrance,  and  that  the 
incumbrance  was  the  certificate  of  lis  pendens.  Issue  was 
joined  on  this  statement  of  defence,  and  the  only  issue 
therefore  raised,  apart  from  the  counter-claim,  was  as  to 
whether  the  existence  of  the  certificate  of  lis  pendens  in 
the  registry  office  against  the  title  was  a  good  and  sufficient 
answer  to  the  demand  for  payment. 
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The  trial  of  the  ejectment  suit  was  in  April,  1883,  at 
which,  as  is  stated  by  the  learned  Chief  Justice  of  this 
Court,  McNaugh ton's  solicitors  undertook  to  remove  the 
lis  pendens.  That  action,  as  will  appear  from  the  state- 
of  facts,  disposed  of  the  question  of  McNaughton's  right, 
title,  or  claim  to  the  land,  and  the  existence  of  the  certifi- 
cate, the  costs  of  removal  of  which  would  not  exceed  $5  or 
$10,  could  not,  it  seems  to  me,  afford  any  answer  to  the 
plaintiff's  demand  for  the  payment  of  the  money. 

It  seems  to  me  this  case  may  thus  be  decided  without 
reference  to  Macdonald  v.  Murray,  2  0.  R.  573,  which  has 
been  argued  and  is  now  standing  for  judgment  in  the  Court 
of  Appeal. 

The  case  of  Thames  Haven  Dock  Co.  v.  Brymer,  5  Ex. 
■696,  at  p.  710  may  be  referred  to  as  to  the  question  of 
whether  the  plaintiff  could  have  succeeded  in  this  action 
without  it  appearing  that  he  was  able  to  convey  the  title. 

This  case  is  similar  in  many  respects  to  Mattock  v. 
Kinlake,  10  A.  &  E.  50. 

I  agree  with  the  opinion  expressed  by  the  learned  Chief 
J ustice  as  to  the  other  questions  arising  on  the  counter- 
claim, and  think  that  the  motion  must  be  dismissed,  with 
costs. 

Galt,  J.,  concurred. 

Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

Burnet  v.  Hope  et  al. 

Partnership — Death  of  partner — Conti^act  of  hiring. 

Held,  that  a  contract  of  hiring  entered  into  with  a  firm  by  a  commercial 
traveller  is  put  an  end  to  by  the  death  of  one  of  the  partners. 

The  plaintiff,  who  sued  for  wrongful  dismissal,  having  received  a  letter 
from  the  firm  in  March,  1882,  dispensing  with  his  services  from  the 
1st  Januaiy,  1883,  afterwards  signed  a  receipt  for  his  wages  for  Decem- 
ber, adding  ''and  I  am  now  leaving  thei"  employment."  Held,  that 
this  was  evidence  for  the  jury  of  acquiesence  in  the  termination  of  his 
engagement,  more  especially  as  he  had  made  no  claim  for  future  wages. 

This  was  an  action  brought  to  recover  damages  for 
wrongful  dismissal. 

The  action  was  commenced  on  the  12th  April,  1884. 

The  case  was  tried  before  O'Connor,  J.,  and  a  jury,  at 
Toronto,  at  the  Fall  Assizes  of  1884. 

In  June,  1882,  the  plaintiff  was  engaged  as  a  commercial 
traveller  by  the  firm  of  Adam  Hope  &  Co.,  of  Hamilton,  for 
a  term  of  three  years.  In  August,  1882,  Mr.  Adam  Hope 
died  and  the  firm  went  into  liquidation.  The  plaintiff 
continued  in  their  employ  until  December,  1882,  when  he 
finally  left  their  service.  The  plaintiff  alleged  that  with 
the  exception  of  an  engagement  for  a  period  of  six  months; 
he  had  ever  since  been  out  of  employment. 

The  jury  assessed  the  damages  at  $950. 

In  Michaelmas  sittings,  Crerar  obtained  a  rule  nisi  to 
set  aside  the  verdict  for  the  plaintiff,  and  to  enter  a  nonsuit 
or  verdict  for  defendants,  on  the  following  grounds:  1.  The 
contract  of  hiring,  if  any  existed,  was  dissolved  and  put 
an  end  to  by  the  death  of  the  Mr.  Adam  Hope.  2.  The 
verdict  is  against  the  evidence  and  the  weight  of  evidence. 
3.  For  excessive  damages.  4.  And  on  the  ground  of  mis- 
direction by  the  learned  Judge. 

During  Hilary  sittings,  February  10,  1885,  Moss,  Q.C.,. 
and  Crerar,  supported  the  order.  The  verdict  is  clearly 
against  the  evidence,  and  there  was  also  misdirection 
in  withdrawing  the  receipt  from  the  jury.    In  any  event 
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the  defendant  is  entitled  to  a  verdict  on  the  law.  The 
contract  was  put  an  end  to  by  the  death  of  Adam 
Hope.  In  Tasher  v.  Sheppard,  6  H.  &  N.  575,  it 
has  been  expressly  decided  that  the  death  of  one  of 
the  partners  of  a  firm  puts  an  end  to  a  contract  of 
hiring,  and  this  has  been  followed  by  all  the  subsequent 
cases.  The  plaintiff  relies  on  Connell  v.  Owen,  4  C.  R 
113,  but  this  was  decided  prior  to  Tasher  v.  Shep)- 
pard,  and  is  distinguishable,  as  that  was  a  case  of  ap- 
prenticeship, the  contract  of  apprenticeship  being  a  peculiar 
one,  and  more  strictly  construed:  ^cZcZisoTi  on  Contracts, 
8th  ed.,  454.  The}^  also  referred  to  Hoivell  v.  Goupland, 
1  Q.  B.  D.  258,  263 ;  Ellis  v.  Midland  R.  W.  Co.,  7  A.  R. 
464  ;  Cosgrave  Brewing  and  Malting  Go  v.  Starrs,  5  0.  R. 
189  (a) ;  Bosiuell  v.  Sutherland,  32  C.  P.  131,  8  A.  R.  233  ; 
Fisher,  Dig.  181 ;  Addison,  on  Contracts,  8th  ed.,  453,  460, 
1243;  Chitty  on  Contracts,  8th  ed.,  529,  668-9;  Shep. 
Touchstone,  382;  Taylor  v.  Cakhuell,  3  B.  &  S.  826  ; 
Lloyd  V.  Blackburn,  9  M.  &  W.  363. 

E.  Meyers  (of  Orangeville),  contra.  The  verdict  cannot 
be  interfered  with  on  the  evidence.  The  case  went  fairly 
to  the  jury  and  they  found  for  the  plaintiff.  There  was 
no  misdirection.  The  learned  Judge  did  not  withdraw  the 
receipt  from  the  jury.  The  whole  charge  must  be  looked 
at.  Then  as  to  the  law.  In  equity  the  defendants'  con- 
tract was  several  as  well  as  joint,and  the  two  defendants  now 
sued  could  equally  as  well  have  been  sued  during  the  life- 
time of  Adam  Hope.  The  case  of  Connell  v.  Owen,  4  C.  P. 
113,  is  decisive  in  favour  of  the  plaintiff.  The  other 
side  say  that  Tasker  v.  Sheppard,  6  H.  &  N.  575,  is  opposed 
to  it ;  but  that  case  was  decided  on  the  particular  form  of 
the  agreement,  and  in  all  the  cases  where  the  surviving 
partners  were  held  not  liable,  there  was  something  in  the 
nature  of  the  agreement  which  had  that  effect :  Beswick 
V.  Sivindells,  3  A.  &  E.  868 ;  Farrow  v.  Wilson,  L.  R.  4 
C.  P.  744 ;  Jackson  v.  Bridge,  12  Mod.  650  ;  Dobbin  v. 
Foster,  1  C.  &  K.  323;  Gow  on  Partnership,  2nd  ed.,  384-5; 

(a)  Since  reversed  in  Appeal,  not  yet  reported. 
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McLean  v.  Kennard,  43  L.  J.  N.  S.  Ch.  323 ;  Bradbury  v. 
Morgan,  1  H.  &  C.  249  ;  Lindley,  on  Partnership,  4th  ed., 
404 ;  Brown  v.  Gordon,  16  Beav.  302. 

Moss,  Q.  C,  in  reply.  The  principle  laid  down  in  the 
cases  is  just  the  reverse  o£  that  stated  by  the  other  side 
In  every  case  where  the  agreement  was  held  binding  on 
the  surviving  partners  there  was  something  in  the  agree- 
ment which  had  that  effect,  namely,  where  the  agreement 
was  with  the  partners,  their  executors,  administrators  and 
assigns. 

February  28,  1885.  Galt,  J. — As  respects  the  second 
ground,  I  have  seldom  met  with  a  case  in  which  the 
verdict  was  more  entirely  against  the  weight  of  evidence 
than  it  is  in  the  present.  The  plaintiff  w^as  the  sole 
witness,  and  with  the  exception  of  the  term  of  his  engage- 
ment he  was  contradicted  on  every  other  point  of  his 
evidence  by  numerous  disinterested  parties. 

On  this  ground  alone  the  verdict  should  be  set  aside. 

As  to  the  fourth  objection:  With  great  respect  to  the 
opinion  of  the  learned  judge,  I  think  he  was  in  error  as 
respects  one  piece  of  written  evidence,  and  on  this  ground 
also  there  should  be  a  new  trial  with  costs  to  abide  the 
event. 

The  objection  is  this  :  After  the  firm  had  had  gone  into 
liquidation,  the  plaintiff  continued  in  the  service  of  the 
new  firm  until  the  end  of  December,  when  he  went  into 
the  office  of  the  cashier  to  receiv^e  payment  of  his  salary. 
A  book  was  produced,  in  which  it  was  the  custom  of  the 
old  firm  and  of  the  new  to  take  receipts  from  their  servants 
and  travellers.  It  had  been  proved  that  the  plaintiff  had 
previously  received  notice  that  his  services  would  not  be 
required  after  the  end  of  the  year  by  a  letter,  dated 
December  1st,  1882,  as  follows  : 

"  Trade  has  been  so  quiet  of  late  that  we  are  forced  to 
curtail  our  staff,  as  we  mentioned  to  you  before  going  out, 
and  we  deeply  regret  requiring  to  ask  you  to  be  on  the 
look  out  for  a  situation  for  January  1st,  1883.    The  con- 
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nection,  though  of  short  duration,  has  been  of  such  a 
pleasant  character  that  we  regret  it  the  more." 

With  this  letter  in  his  possession,  the  plaintiff  on  re- 
ceiving his  month's  salary  at  the  end  of  December  signed 
a  receipt  in  the  following  terms : 

"  Eeceived  seventy  dollars  salary  for  December,  and  I 
am  now  leaving  their  employment." 

The  learned  Judge  was  of  the  opinion  that  these  latter 
words  was  merely  the  statement  of  a  fact,  viz.,  that  he 
was  leaving  the  employment  of  the  defendants,  and  did 
not  mean  that  he  was  acquiescing  in  such  termination  of 
his  engagement. 

This  was  the  view  taken  by  him,  and  he  declined  sub- 
mitting any  question  on  it  to  the  jury. 

We  think  that  such  a  question  should  have  been  sub- 
mitted to  them,  more  especially  as  there  is  no  evidence 
whatever  that  from  that  time  until  the  commencement  of 
this  suit,  at  any  rate  until  shortly  before  this  action, 
the  plaintiff  ever  made  any  claim  on  the  defendants  or 
ever  offered  his  services.  Speaking  for  myself,  had  the 
case  been  tried  before  me,  I  should,  if  I  had  felt  myself 
constrained  to  decide  the  matter  without  reference  to  the 
jury,  have  dismissed  the  plaintiff's  action. 

The  first  objection  remains  to  be  considered,  namely  : 
"  The  contract  of  hiring,  if  any  existed,  was  dissolved 
and  put  an  end  to  by  the  death  of  Mr,  Adam  Hope." 

Mr.  Hope  was  head  of  the  firm,  which  very  shortly  after 
his  death  went  into  liquidation. 

The  case  of  Tasker  v.  Shep'pard,  6  H.  &  N,  575,  ap- 
pears to  be  in  point.  The  plaintiff  had  entered  into  an 
agreement  in  writing  with  the  defendant  and  another 
person,  who  were  then  in  partnership,  to  act  as  their  sole 
agent  for  a  term  of  four  years  and  a  half.  The  other 
person  died  during  the  term.  Breach,  that  the  defendant 
did  not  nor  would  employ  the  plaintiff  as  his  sole  agent 
for  the  whole  period  of  four  years  and  a  half,  &c.  On 
demurrer,  held  that  the  parties  contracted  with  reference 
to  the  then  existing  partnership  business,  and  that  the  con- 
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tract  was  to  employ  the  plaintiff  for  a  period  of  four  years 
and  a  half,  subject  to  the  condition  that  all  parties  so  long 
lived.  This  case  is  cited  by  Mr.  Lindley  in  his  treatise 
on  Partnership,  4th  ed.,  209,  who  quotes  it  as  establishing 
a  clear  principle,  that  where  a  contract  of  service  is  made 
with  a  firm  the  surviving  partner  is  under  no  obligation 
to  continue  an  agent  in  his  employ. 

Mr.  Meyers  relied  strongly  on  the  case  of  Gonnell  v. 
Given,  4  CP.  113.  This, however,  was  a  case  of  apprentice- 
ship, and  not  of  a  servant.  It  was,  moreover,  decided  some 
years  before  Tasher  v.  Sheppard. 

In  my  opinion  the  contract  terminated  on  the  death  of 
the  senior  partner,  and  therefore  this  action  should  be 
dismissed,  with  costs. 

Cameron,  C.  J.,  and  Rose,  J.,  concurred. 


Order  absolute. 
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[COMMON  PLEAS  DIVISION.] 

Adair  v.  Wade. 

Seduction — Assessment  oj  damages  hy  judge  lolthout  jury — Service  of  writ  of 
summons — Evidence  of — New  trial. 

In  an  action  of  seduction  no  appearance  was  entered,  the  plaintiff  then 
filed  a  statement  of  claim  to  which  no  defence  was  made,  and  interlocu- 
tory judgment  was  signed,  and  notice  of  assessment  of  damages  given. 
The  defendant  did  not  appear  at  the  trial  and  a  jury  was  called  who 
disagreed  as  to  the  amount  of  damages,  and  were  discharged.  The 
learned  Judge  then  tried  the  case  himself  without  a  jury,  upon  a  fresh 
taking  of  evidence,  and  assessed  the  damages,  and  gave  judgment  forthe 
plaintiff. 

Semhle,  that  under  the  0.  J.  Act  and  former  practice,  the  learned  Judge 
in  such  an  action  had  no  power  to  dispense  with  the  jury. 

Qucere,  whether,  in  any  event,  a  jury  having  been  called  and  disagreed, 
they  could  be  dispensed  with,  and  a  retrial  had  without  a  new  notice ; 
but  it  was  unnecessary  to  decide  the  point,  as  it  was  not  satisfactorily 
established  that  the  writ  of  summons  had  been  served  on  the  defendant ; 
and  he  was  therefore  allowed  to  have  a  trial  on  the  merits. 

This  was  an  action  of  seduction,  sent  down  to  the  last 
sittinofs  of  this  Court  at  Goderich,  for  assessment  of  dam- 
ages.  The  Chief  Justice  of  the  Queen's  Bench  Division 
presided.  The  defendant  did  not  appear  to  the  writ  of 
summons.  The  plaintiff  filed  a  statement  of  claim.  No  state- 
ment of  defence  was  entered.  Interlocutory  judgment  was 
signed,  and  notice  of  assessment  of  damages  was  given  for 
said  sittings. 

The  defendant  did  not  appear. 

When  the  case  came  on  a  jury  was  called.  What,  took 
place  appears  from  the  following  entry  of  the  learned  Judge 
at  the  trial : 

"  The  pleadings  do  not  require  trial  by  jury,  but  a  jury 
was  called,  and  disagreeing  as  to  the  amount  of  damages  I 
discharged  them  from  making  an  assessment,  and  I  said  I 
would  assess  the  damages  upon  a  fresh  taking  of  evidence 
myself."  He  added :  "  If  a  jury  should  assess  the  damages, 
I  dispense  with  a  jury." 

The  learned  Judge  assessed  the  damages  at  $400,  and 
gave  judgment  for  the  plaintiff  for  said  amount,  with  costs. 
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During  Hilary  Sittings  the  defendant  moved  to  set  aside 
this  finding  or  assessment,  and  the  judgment  entered  pur- 
suant thereto,  on  the  ground  that  the  learned  Judge  had  no 
power  to  do  as  he  has  done.  He  also  moved  on  affidavits 
to  set  aside  all  the  proceedings  subsequent  to  the  writ  of 
summons,  on  the  ground  that  he  was  not  served  therewith, 
and  had  no  notice  of  the  proceedings. 

During  the  same  sittings,  February  13,  1885,  J.  K.  Kerr, 
Q.O.,  supported  the  motion. 

Aylesworth,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

February  28,  1885.  Rose,  J. — The  statutes,  rules,  and 
orders  regulating  the  assessment  of  damages  are  as  follows  : 
Rule  206,  0.  J.  A.  provides  that  "If  the  plaintift's  claim 
be  for  detention  of  goods  and  pecuniary  damages,  or  either 
of  them,  and  the  defendant  makes  default  as  mentioned  in. 
Rule  2,"  e.  g.,  in  delivering  a  defence  "  the  plaintiff  may 
enter  an  interlocutory  judgment  against  the  defendant^ 
and  the  value  of  the  goods,  and  the  damages,  or  the- 
damages  only,  as  the  case  may  be,  shall  be  assessed  as- 
hitherto." 

This  reference  to  the  former  practice  takes  us  back  to 
the  R.  S.  0.  ch.  50,  sec.  152,  which  is  as  follows  :  "  jNo  writ 
of  enquiry  shall  issue  to  a  sheriff  in  cases  of  judgment  by 
default,  but  except  in  cases  where  the  judgment  is  final  as 
aforesaid,  the  damages,  when  to  be  assessed  by  a  Judge  or 
jury,  shall  be  ascertained  at  the  same  time  and  in  like 
manner  as  if  the  parties  had  pleaded  to  issue,  and  the 
entries  shall  be  made  on  the  roll  accordingly." 

In  this  case  if  the  parties  had  pleaded  to  issue  the  trial 
would  have  been  governed  by  sec.  252  of  the  C.  L.  P.  Act,, 
R.  S.  0.  ch.  50. 

It  is  as  follows :  "  In  actions  of  libel,  slander,  criminal 
conversation,  seduction,  malicious  arrest,  malicious  prosecu- 
tion, and  false  imprisonment,  all  questions  which  might- 
heretofore  have  been  tried  by  a  jury  shall  be  tried  by 
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jury,  unless  the  parties  in  person  or  by  their  attorneys  or 
counsel  waive  such  trial." 

If  an  assessment  of  damages  is  included  within  the  words 
"  questions  *  *  tried  by  a  jury/'  it  would  seem  clear 
that  there  was  no  power  to  dispense  with  a  jury,  and  that 
a  jury,  and  not  a  Judge,  must  assess  the  damages. 

Sec.  253  may  throw  some  light  on  the  construction  to  be 
placed  on  these  words. 

It  is  as  follows  :  "  All  other  issues  of  fact  in  any  civil 
action,  when  brought  in  any  of  the  Superior  Courts,  or  in 
any  of  the  County  Courts,  and  the  assessment  or  enquiry 
of  damages  in  every  such  action,  may,  and  (subject  to  the 
provisions  of  the  two  hundred  fifty-fifth  section)  in  the 
absence  of  such  notice  as  in  sub-section  two  of  this  section 
mentioned,  shall  be  heard,  tried,  and  assessed  by  a  Judge  of 
the  said  Courts  without  the  intervention  of  a  jury." 

In  this  section  we  have  all  civil  actions  other  than 
those  mentioned  in  sec.  252  provided  for ;  and  in  such  civil 
actions,  other  than  libel,  &c.,  it  is  provided  that  the  issues 
of  fact  and  the  assessment  or  enquiry  of  damages  shall  be 
heard,  tried,  and  assessed  hj  a  J udge. 

In  sec.  252  no  provision  is  made  in  terms  for  assessment 
of  damages,  unless  covered  by  the  words  "questions  *  * 
tried  by  a  jury;"  and  sec.  253  does  not  refer  to  libel,  &c., 
so  that  in  such  cases  no  provision  is  made  for  assessment 
of  damages,  unless  as  I  have  said  the  words  cf  sec.  252  are 
wide  enough  to  cover  such  a  case. 

I  am  inclined  to  think  they  are  wide  enough.  The 
plaintiff  says :  "  You  are  guilty  of  seductioK,  and  I  have 
suffered  damage."  The  defendant  says  :  "  I  am  guilty,  but 
you  have  suffered  no  damage."  The  jury  are  called  ;  they 
hear  such  evidence  as  may  be  offered ;  try  the  question,  and 
say,  as  in  this  case :  "  We  are  unable  to  agree  as  to  what 
damage  the  plaintiff  has  suffered." 

It  will  be  observed  that  the  language  in  sec.  252  is  "ques- 
tions;" in  sec.  253  "  issues  of  fact."  The  former  would  seem 
the  wider. 
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It  is  clear  the  learned  Chief  Justice  was  not  quite  de- 
cided as  to  the  practice  from  the  entry,  "  If  a  jury  should 
assess  the  damages,  I  dispense  with  a  jury." 

If  a  jury  should  have  assessed  the  damages,  unless  the 
interlocutory  judgment  deprived  the  defendant  of  his  right 
to  claim  a  jury,  no  waiver  of  such  mode  of  trial  was  given. 

I  do  not  think  such  right  was  taken  away  for  the  reasons 
above  giveu. 

The  question  was  also  raised  as  to  the  power,  after  a  jury 
had  been  called  and  disagreed,  to  dispense  with  them,  and 
have  a  retrial  without  a  new  notice  of  trial.  Whether  the 
learned  Judge  had  the  power  to  do  as  he  did,  I  am  not  able 
to  come  to  the  conclusion  that  the  case  for  the  plaintiff,  as 
to  the  service  of  the  writ  of  summons,  is  so  clearly  made 
out  as  to  justify  a  refusal  to  allow  the  defendant  to  have  a 
trial  on  the  merits. 

There  is  much  contradictory  swearing.  Some  one  is  com- 
mitting perjury. 

In  my  opinion  it  would  be  more  satisfactory  to  allow 
the  defendant  to  file  a  statement  of  defence,  and  have  the 
case  go  down  to  trial  at  the  next  sittings,  the  judgment  and 
execution  to  stand  in  the  meantime  as  securitj^  Costs 
in  the  cause  to  the  successful  party. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 


Motion  alloived. 
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[COMMON  PLEAS  DIVISION.] 

CoPELAND  V.  The  Corporation  of  the  Village  of 
Blenheim. 

Municipal  corporations — Highway — Negligence — Contributory  negligence — 
Improper  rejection  of  evidence — Result  not  affected  thereby — 0.  J.  Act, 
Rule  311. 

A  building  was  being  erected  on  a  street  in  the  village  of  Blenheim.  It 
had  a  basement  sev^eral  feet  deep,  the  joists  of  the  hrst  floor  being  about 
level  with  the  side  walk.  For  the  purpose  of  excavating  the  basement 
planks  for  the  distance  of  twenty  feet  had  been  removed  from  the  side- 
walk, and  the  earth  taken  away  so  as  to  form  a  grade  into  the  basement, 
planks  being  laid  across  the  space  so  made.  In  the  centre  of  the  base- 
ment wall  where  the  door-way  was,  there  was  a  hole  made  by  the  grade 
into  the  cellar.  During  the  daytime  a  plank  was  laid  from  the  planks 
across  the  sidewalk  to  the  first  floor,  which  it  was  customary  to  remove 
at  night,  and  there  was  no  direct  evidence  that  it  was  not  removed  on 
the  night  in  question.  On  the  outside  of  the  sidewalk  there  was  a  pile  of 
stones  and  bricks,  and  the  road  was  muddy.  The  plaintiff  who  knew 
of  the  dangerous  character  of  the  place,  was  at  night  going  along  the 
sidewalk,  and  while  in  front  of  the  building  met  two  persons.  He  then 
stepped  to  the  right  on  to  the  ground  next  to  the  building,  standing 
still  till  the  persons  had  passed  by,  when  on  attempting  to  proceed  him- 
self, he  struck  against  something  and  fell  into  the  hole  made  by  the 
grade  into  the  cellar,  and  was  injured. 

Held,  that  the  defendants  were  guilty  of  negligence  ;  and  that  there  was 
no  evidence  of  contributory  negligence  on  the  plaintiff's  part. 

The  testimony  of  a  witness,  since  deceased,  taken  on  a  former  trial, 
was  rejected  by  the  Judge  at  the  trial  herein  : — Held,  that  although  im- 
properly rejected,  yet  other  evidence  to  the  same  effect  having  been 
received,  it  could  not  be  said  that  the  result  would  have  been  varied  by 
the  admission,  and  a  new  trial  was  accordingly  refused. 

This  was  an  action  for  damages  resulting  to  the  plaintiff 
from  falling  into  a  hole  in  the  sidewalk  on  Talbot  street, 
in  the  village  of  Blenheim. 

The  case  was  tried  before  His  Honor  Isaac  J.  Toms, 
Judge  of  the  County  Court  in  the  county  of  Huron,  sitting 
for  Wilson,  C.  J.,  and  a  jury,  at  the  last  sittings  of  this 
Court  for  trials  at  Chatham. 

The  jury  in  answer  to  certain  questions  found  that  the 
accident  was  caused  by  the  negligence  of  the  defendants, 
negatived  contributory  negligence,  and  assessed  the  dam- 
ages at  $500.  The  judgment  was  accordingly  entered  for 
the  plaintiff. 
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In  Michaelmas  sittings,  Meredith,  Q.  C,  obtained  an  order 
nisi  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  the  Judge's  charge,  and  was  excessive  ;  or  for 
the  entry  of  judgment  for  the  defendant,  on  the  ground 
that  the  plaintiff's  evidence  shewed  contributory  neglig- 
ence. 

During  Hilary  sittings,  February  16,  1885,  Meredith,  Q. 
C,  supported  the  order  nisi.  Before  proceeding  with  the 
argument  he  applied  for  and  obtained  leave  to  amend  the  order 
nisi  by  adding  the  grounds  of  rejection  of  evidence.  The 
evidence  shews  that  the  plaintiff  was  well  acquainted  with 
the  place,  and  knew  of  its  dangerous  character,  and  had 
passed  it  on  the  day  of  the  accident.  At  the  time  of  the 
accident  it  could  be  plainly  seen.  There  was  also  a  side- 
walk there,  but  the  plaintiff,  instead  of  using  the  sidewalk,, 
chooses  to  go  off  it  on  to  the  ground  next  to  the  building 
where  it  was  dangerous.  If  he  had  kept  on  the  sidewalk 
the  accident  would  not  have  happened.  It  is  clearly  proved 
that  a  boy  who  passed  b}^  the  place  a  few  minutes  before 
the  plaintiff,  saw  the  sidewalk  and  walked  over  it.  There 
is  no  evidence  of  negligence  in  the  defendants,  as  they 
have  the  right  to  permit  persons  to  use  a  portion  of  the 
highway  for  the  purpose  of  building ;  and  there  was  such 
contributory  negligence  in  the  plaintiff  as  would  prevent 
his  recovery.  The  plaintiffs  own  forgetfulness  of  a  danger 
known  to  him  was  the  cause  of  the  accident,  and  this 
would  excuse  the  defendants  from  neglect  to  use  precau- 
tions to  prevent  accidents  even  if  such  neglect  had  been 
shewn.  The  evidence  shews  that  the  accident  was  caused 
solely  by  the  plaintiff's  omission  to  use  the  care  which  any 
reasonable  man  would  have  used.  It  also  appears  by  the 
plaintiff  s  evidence,  that  the  accident  w?is  caused  by  his  com- 
ing in  contact  with  a  plank  placed  by  the  persons  erecting  the 
building  from  the  sidewalk  to  the  building,  and  the  defend- 
ants clearly  cannot  be  held  responsible  for  this.  Under  the 
authorities  there  is  no  liability :  Burns  v.  Coriooration  of 
Toronto,  42  TJ.  C.  R.  560;  Hutton  v.  Cor'poration  of  Wind- 
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SOT,  34  U.  C.  K  487  ;  Davey  v.  London  and  South  Western 
B,  W.  Co.,  11  Q.  B.  D.  213,  in  Appeal,  12  Q.  B.  D.  70 ;  Ray 
V.  Corporation  of  Petrolia,  24  C.  P.  ;73.  There  was  also 
improper  rejection  of  evidence.  The  evidence  given  by  Joseph 
Earl  on  the  first  trial,  and  since  deceased,  should  have  been 
received.  The  evidence  of  what  a  deceased  witness  stated 
on  a  former  trial  is  clearly  admissible. 

Pegley,  contra.    As  to  the  rejection  of  evidence.  Under 
the  O.  J.  Act,  Rule  311,  rejection  of  evidence  is  not  a  ground 
for  a  new  trial,  unless  some  wrong  or  miscarriage  is  occa- 
sioned thereby,  and  evidence  equally  as  strong  as  the  evi- 
dence rejected  was  submitted  to  the  jury,  and  they  chose 
to  accept  the  plaintiff's  version  of  the  accident,  and  to  find 
for  him ;  and  the  Court  cannot  therefore  say  that  if  the 
evidence  had  been  received  the  verdict  would  have  been 
diflferent.    There  is  no  question  but  that  the  place  was 
most  dangerous,  and  the  strongest  argument  in  the  plain- 
tiff's favour  is,  that  after  the  accident  the  defendants  put  a 
fence  around  the  place.    The  whole  question  was  one  of 
fact,  and  was  submitted  to  the  jury,  and  the  Court  should 
not  interfere.    In  fact,  at  the  trial,  the  defendants  did  not 
attempt  to  disprove  negligence  on  their  part,  but  they 
based  their  defence  on  three  grounds  :  1.  Contributory  neg- 
ligence ;  2.  That  plaintiff  was  suffering  from  rheumatism, 
and  3.  That  he  was  suffering  from  a  previous  accident, 
namely,  a  fall  from  a  building.   These  matters  were  all  left 
to  the  jury,  and  they  have  found  for  the  plaintiff.  There 
is  no  question  now  but  that  contributory  negligence  is  a 
question  of  fact  for  the  jury.    It  is  clearly  laid  down  that 
the  mere  fact  that  a  traveller  is  familiar  with  the  road,  and 
knows  of  the  existence  of  a  defect  therein,  will  not  impose 
upon  him  the  duty  to  use  more  than  ordinary  care  in  avoid- 
ing it.    Such  knowledge  is  a  circumstance,  and  perhaps  a 
strong  circumstance  ;  but  it  should  be  submitted  with  the 
other  facts  of  the  case  to  the  jury,  for  them  to  determine 
whether,  with  such  knowledge,  the  plaintiff  exercised  ordi- 
nary care  in  proceeding  on  a  way  known  to  be  dangerous 
or  in  proceeding  used  ordinary  care  to  avoid  injury  :  Shear- 
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man  and  Redfield  on  Negligence,  3d  ed,  p.  492,  sec.  414. 
See  also  Maw  v.  Cor^poration  of  King  and  Albion,  8  A.  R. 
248  ;  Slattery  v.  Dublin  and  WicJdow  E.  W.  Co.,  3  App.  Cas. 
1155  ;  Feart  v.  Grand  Trunk  R.  W.  Co.,  10  A.  E.  491. 

February  28,  1885.  Rose,  J. — It  appears  that  one  Hugh- 
son  was  erecting  a  building  on  the  north  side  of  Talbot 
street,  in  the  fall  of  1883.  The  building  had  a  basement 
several  feet  in  depth,  the  joists  of  the  first  floor  being 
about  level  with  the  sidewalk.  The  building  was  flush 
with  the  line  of  the  street  or  sidewalk.  In  order  to  exca- 
vate for  the  basement  story  it  was  necessary  or  convenient 
to  take  the  earth  out  to  the  street,  and  the  planks  for  a 
distance  of  about  twenty  feet  were  removed  from  the 
sidewalk  and  the  earth  taken  away  from  where  the  planks 
had  been,  so  as  to  form  a  grade  leading  from  the  roadway 
into  the  cellar  for  the  carriage  of  the  earth  from  the  exca- 
vation. 

When  the  foundation  or  basement  wall  was  erected, 
there  were  three  openings  left  in  it,  one  in  the  middle  for 
a  door,  and  one  on  each  side  of  the  door  for  windows. 

The  open  space  between  the  wall  and  the  road  way  still 
remained.  What  its  exact  size  was  is  not  quite  certain, 
but  it  appears  clear  that  in  front  of  the  door  way  it  was 
open  from  the  level  of  the  street,  and  graded  down  to  the 
bottom  of  the  door  and  thence  into  the  cellar,  for  it  was 
used  for  the  purpose  of  rolling  stones  down  into  the  cellar 
for  use  by  the  masons  in  building  the  wall. 

It  did  not  extend  across  the  sidewalk,  which  was  ten 
feet  in  width.  It  probably  extended  some  three  or  four 
feet,  and  according  to  some  of  the  witnesses  there  was  an 
opening  the  width  of  the  building  varying  in  width.  This 
is  perhaps  not  very  material. 

One  or  more  planks  were  laid  across  the  open  space  in 
the  sidewalk  reaching  from  one  end  to  the  other  of  the 
open  space. 

The  plaintiff*  did  not  recollect  any  planks  being  there, 
and  the  evidence  is  somewhat  conflicting  as  to  the  actual 
number. 
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It  was  the  custom  of  the  men  while  working  during  the 
day  to  place  a  plank  from  these  planks  which  formed  a 
crossing  between  the  ends  of  the  sidewalk  to  a  plank  laid 
across  the  floor  joists  for  the  purpose  of  wheeling  bricks 
from  a  pile  on  the  street  into  the  building  for  use  by  the 
bricklayers. 

It  was  the  custom  to  remove  this  plank  at  night,  and 
there  is  no  direct  evidence  that  it  was  not  removed  on  the 
night  in  question. 

The  plaintiff  knew  of  the  dangerous  character  of  the 
place,  and  had  passed  by  it  on  the  day  in  question. 

I  should  have  noted  that  on  the  outside  of  the  walk 
were  a  pile  of  stones,  and  a  pile  of  brick,  and  at  the  time 
the  road  was  muddy. 

On  the  night  in  question  about  seven  o'clock  of  the  Srd 
of  December,  1883,  the  plaintiff  going  along  the  sidewalk 
from  east  to  west  while  in  front  of  the  building  in  ques- 
tion met  two  persons  going  eastward.  They  passed  to  the 
right,  and  he  therefore  to  the  right.  This  would  of  course 
bring  him  near  the  building,  and  if  he  had  been  walking 
on  the  plank  or  planks  temporarily  laid  down  caused  him 
to  step  of!  and  to  walk  upon  the  earth. 

After  stepping  off  the  planks  he  stood  still  until  they 
passed  him,  and  then  passed  on  when,  according  to  his 
statement,  his  foot  struck  against  something,  and  he  fell 
into  the  hole  in  question,  being  the  hole  made  by  the 
grade  into  the  cellar,  and  sustained  the  injuries  com- 
plained of 

It  is  clear  on  the  authorities  to  which  reference  has  been 
so  often  made  in  this  class  of  cases,  that  the  municipality 
had  no  right  to  allow  such  a  hole  to  remain  in  the  street 
unguarded.  It  was  not  contended  that  it  had  not  been 
there  sufficiently  long  to  constitute  notice  ;  and  the  evidence 
was,  I  think,  reasonably  clear  that  no  light  shone  upon 
the  spot.  Certainly  none  was  placed  there  to  warn  passers 

by. 

There  was  ample  evidence  to  sustain  the  finding  of  neg- 
ligence on  the  part  of  the  defendants. 
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It  was  contended,  however,  that  the  plaintiff  had  been 
guilty  o£  contributory  negligence  in  walking  upon  the 
earth  at  all:  that  knowing  the  dangerous  nature  of  the 
place,  the  fact  that  planks  were  placed  there,  and  that  he 
was  walking  upon  the  earth,  was  sufficient  notice  to  him 
of  the  danger,  .and  that  if  he  negligently  walked  along,  and 
unthinkingly  fell  into  the  hole,  the  damage  was  caused, 
not  by  the  defendants'  negligence,  but  by  his  own  in  not 
avoiding  the  danger. 

This  assumes  that  a  plank  or  planks  were  laid  down  : 
that  he  had  been  walking  upon  them  :  and  that  he  stepped 
off  from  them  to  the  ground.  It  also  assumes  that,  if  it 
was  necessary  or  proper  for  him  to  step  off  the  planks,  he 
should  have  remained  perfectly  still  until  those  passing 
eastward  had  gone  by,  and  then  have  stepped  on  the 
planks  again,  and  thus  proceeded  on  his  way.  If,  how- 
ever, he  had  not  noticed  the  planks,  or  had  not  been 
walking  upon  them,  this  contention  must  fail.  It  allows 
no  room  for  forgetfulness,  and  would  relieve  the  defen- 
dants from  the  results  of  their  negligence  by  requiring 
from  the  plaintiff  a  degree  of  care  which  it  seems  to  me 
the  Courts  have  not  yet  required. 

It  must  be  remembered  that  the  onus  is  on  the  defen- 
dants to  satisfy  the  jury  that  the  plaintiff  was  gfuilty  of 
contributory  negligence  :  that  it  is  not  on  the  plaintiff  to 
shew  that  he  was  not  so  guilty. 

I  refer  to  the  case  of  Peart  v.  Grand  Trunk  R.  W.  Co. 
lately  decided  in  the  Court  of  Appeal,  10  A.  R.  191,  and 
since,  I  believe,  appealed  to  the  Privy  Council,  as  answering 
Mr.  Meredith's  argument,  that  if  the  plaintiff  is  shewn  to 
have  been  forgetful  of  a  known  danger,  the  defendants 
would  be  excused  from  the  consequence  of  neglect  to 
observe  precautions  which  probably  would  have  aroused 
him  from  such  forgetfulness. 

So  long  as  the  judgment  in  that  case  stands  unreversed, 
I  think  a  verdict  on  this  evidence  cannot  be  successfully 
impeached. 
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It  was  further  contended  that  the  cause  of  the  accident 
was  not  the  opening,  but  the  object  against  which  his  foot 
struck. 

The  jury  have  expressly  found  that  it  was  not  the  plank 
used  for  wheeling  brick  into  the  building,  and  there  is  no 
■evidence  to  shew  what  the  obstruction  was. 

Even  if  such  an  argument  were  entitled  to  prevail  to 
.any  extent,  it  seems  to  me  it  could  only  prevail  to  free  the 
defendants  from  any  damage  which  the  plaintiff  would 
have  suffered  from  falling  on  the  ground  had  there  been 
no  opening  or  hole. 

It  appears  that  the  injury  here  was  caused  by  falling 
into  the  hole. 

The  hole  was  there  by  the  negligence  of  the  defendants, 
and,  without  doubt,  they  must  be  answerable  for  such 
damage. 

It  was  admitted  that  the  damages  were  not  excessive, 
if  the  plaintiff  was  entitled  to  recover.  None  of  the  medi- 
cal testimony  shewed  that  the  results  of  an  acccident  such 
as  the  plaintiff  alleged  could  not  have  been  such  as  the 
plaintiff  suffered. 

There  remains  the  question  of  rejection  of  evidence, 
which  was  not  taken  in  the  order  nisi,  but  as  to  which 
permission  was  given  on  the  argument  to  amend. 

This  was  the  second  trial,  the  jury  disagreeing  at  the 
first. 

On  the  first  trial  a  witness  by  the  name  of  Joseph  Earl 
was  examined  on  behalf  of  the  defendants.  He  .  stated 
that  prior  to  the  8rd  of  December,  1883,  he  met  the  plain- 
tiff, who  was  limping,  and  in  reply  to  a  question  by  wit- 
ness, said  he  had  fallen  off  a  building  and  hurt  himself 

Earl  died  prior  to  the  second  trial. 

Mr.  Meredith  proposed  to  prove  what  he  had  stated  at 
the  first  trial,  but  on  objection  the  evidence  was  not 
received. 

It  is  clear  that  evidence  of  what  a  deceased  witness 
testified  on  a  former  trial  between  the  same  parties  with 
reference  to  the  matter  in  dispute  is  receivable,  and  should 
4 — VOL.  IX  O.K. 
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not  have  been  rejected  :  Switzer  v.  Boulton,  2  Gr.  698,  and 
Sutor  V.  McLean,  18  U.  C.  R.  490,  may  be  referred  to. 

By  Rule  311,  O.  J.  A.,  such  rejection  is  not  a  ground  for 
a  new  trial,  unless  in  the  opinion  of  the  Court  some  sub- 
stantial wrong  or  miscarriage  has  been  thereby  occasioned. 

I  am  unable  to  say  that  is  the  case  here.  Three  wit- 
nesses testified  to  the  same  statement.  The  plaintiff  denied 
making  any  such  statement,  and  explained  the  cause  of  the 
accident  to  which,  it  seems  to  me,  the  evidence  of  these 
witnesses  referred. 

The  jury  accepted  the  plaintiff's  evidence  and  gave  cre- 
dence to  it,  or  at  least  did  not  deem  such  statement,  if  made^ 
of  sufficient  importance  to  disentitle  him  to  their  verdict.  I 
do  not  think  one  more  witness  to  the  same  statement- 
would  have  or  should  have  varied  the  result. 

It  seems  to  me  on  all  grounds  the  defendants  fail  and 
that  the  order  nisi  should  be  discharged,  with  costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 

Order  nisi  discharged. 
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[COMMON  PLEAS  DIVISIOI^.] 

Webster  v.  Haggart  et  al. 

Aivard — Misconduct  of  arbitrator,  what  constitutes— Reception  and  rejection 
of  evidence— R.  S.  O.  ch.  50,  sec.  289 — Investigation  of  long  accounts — 
Consent  reference — Right  of  appeal. 

The  improper  reception  or  rejection  of  evidence  by  an  arbitrator,  without 
any  corrupt  intent,  does  not  amount  to  legal  misconduct  upon  which  an 
award  will  be  set  aside. 

The  evidence  received  consisted  in  statements  made  by  the  plaintiff  ante 
litem  motam  in  substance  confirmatory  of  his  evidence  before  the  arbi- 
trator ;  and  the  rejection  consisted  in  the  arbitrator's  refusal  to  receive 
parts  of  the  plaintiff 's  examination  without  the  whole  being  received. 
It  did  not  appear  that  the  arbitrator  was  influenced  by  the  evidence 
objected  to,  and  he  made  no  request  to  be  allowed  to  reconsider  his 
award. 

Held,  that  while  the  evidence  objected  to  was  not  strictly  admissible,  the 
award  could  not  be  interfered  with  on  such  ground,  and  especially  so 
since  R.  S.  0.  ch.  50,  sec.  289,  when  it  did  not  appear  to  have  occasioned 
any  miscarriage  on  the  merits. 

The  order  of  reference  made  by  the  presiding  Judge  at  the  Assizes  was  : 
' '  Upon  the  consent  of  the  parties,  I  do  order  and  direct  that  the  matters 
in  dispute  between  the  plaintiff  and  defendant  upon  the  issues  joined  in 
this  action  be  referred,"  &c.  It  was  urged  that  the  action  being  one 
which  involved  the  investigation  of  long  accounts,  the  reference  must 
be  deemed  to  have  been  made  compulsorily,  and  the  consent  to  have 
been  merely  to  the  arbitrator  named.  It  appeared  that,  as  a  matter  of 
fact,  the  learned  Judge  exercised  no  discretion,  but,  on  the  parties 
announcing  their  consent,  he  made  the  order ;  and  at  the  time  sug- 
gested the  insertion  of  a  clause  authorizing  an  appeal,  if  such  were 
desired,  but  it  was  not  required. 

Held,  that  the  reference  was  a  consent  reference,  and  there  was  no  appeal. 

Actions  involving  the  investigation  of  long  accounts  will  not  be  referred 
as  a  matter  of  course.  There  is  nothing  to  prevent  parties  agreeing  to 
a  consent  reference  of  all  matters  in  dispute  in  an  action,  even  though 
involving  investigation  of  long  accounts. 

This  was  an  application  by  order  nisi  to  set  aside  an 
award  made  by  Robert  M.  Fleming,  a  barrister,  to  whom 
by  consent  of  the  parties  the  cause  was  referred  by  Cameron, 
C.  J.,  holding  the  Assizes  at  Brampton,  in  the  Spring  of 
1884. 

During  Michaelmas  sittings,  December  2nd,  1884,  Osleo\ 
Q.  C,  and  Justin  (of  Brampton),  supported  the  order.  The 
object  of  this  motion  is  as  a  precautionary  step  in  case  the 
Court  should  hold  that  there  is  no  appeal  under  the  sec- 
tions authorizing  an  appeal  within  fourteen  days  from  the 
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filing  of  the  award.  This  is  clearly  a  compulsory  refer- 
ence :  Wilson  v.  Richardson,  43  U.  C.  R.  365  ;  if  so  it  would 
come  within  sec.  209  of  R.  S.  0.  ch.  50,  and  a  motion  must 
be  made  within  the  first  six  days  of  the  term  next  following 
the  publication  of  the  award  to  the  parties,  whether  such 
award  be  made  in  vacation  or  in  term.  If,  however,  this  is  a 
voluntary  submission,  then  sec.  206  applies,  and  the  defen- 
dant has  the  right  to  move  before  the  last  day  of  term. 
The  defendant  has  therefore  moved  within  such  time.  If 
the  case  comes  within  the  sections  authorizing  an  appeal 
within  the  fourteen  days,  then  the  defendants  have  still 
the  time  to  move,  by  way  of  appeal,  against  the  award. 
There  was  clearly  legal  misconduct  on  the  part  of  the 
arbitrator.  The  arbitrator  received  improper  evidence, 
namely,  statements  made  by  the  plaintifi"  to  third  persons 
in  corroboration  of  the  plaintiff"s  evidence.  The  arbitrator 
also  rejected  the  portions  of  the  depositions  tendered  in 
evidence,  because  the  whole  of  the  depositions  were  not 
put  in.  The  reception  of  improper  evidence  or  the  rejec- 
tion of  evidence  is  clearly  mistake  in  law.  They  referred 
to  Chitty's  Statutes,  4th  ed.,  vol.  i.,  p.  160:  Re  Hall  and 
Hinds,  2  M.  &  G.  847  ;  Roy  era  v.  Dallimore,  6  Taunt. 
Ill ;  Maclennan's  O.  J.  Act,  2nd  ed.,  82,  and  cases  there 
cited. 

Milligan  (of  Brampton),  contra.  This  was  a  voluntary 
submission  by  consent,  and  therefore  there  is  no  power  to 
move  against  the  award.  This  has  already  been  disposed 
of  by  the  authorities :  Tanner  v.  Sewery,  27  C.  P.  53 ; 
Nagle  v.  Latour,  27  C.  P.  137  ;  Walker  v.  Beaver  and 
Toronto  Mutual  Fire  Ins.  Co.,  30  C.  P.  211.  There  was 
clearly  no  misconduct  on  the  part  of  the  arbitrator.  It 
has  been  laid  down  that  admission  or  rejection  of  evidence 
by  an  arbitrator  does  not  constitute  misconduct ;  and  it  is 
not  shewn  that  the  arbitrator  was  influenced  by  the  recep- 
tion of  the  evidence :  Buller's  N.  P.,  7th  ed.,  294 ;  Fisher's 
Dig.,  p.  3087.  There  was  no  power  to  put  in  part  of  the 
depositions.  Either  the  whole  of  the  depositions  must  be 
put  in,  or  not  at  all.  The  42  Vic.  ch.  15,  sec.  3,  0.,  which 
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authorizes  depositions  be  put  in  evidence,  does  not  apply 
to  arbitrations. 

December  20,  18S4.  Cameron,  C.  J. — The  submission 
did  not  provide  for  an  appeal,  and  this  application  was 
based  on  the  alleged  illegal  misconduct  of  the  arbitrator 
in  receiving  improper  evidence  and  the  rejection  of  evidence. 

It  was  only  in  a  legal  sense  the  conduct  of  the  arbitrator 
was  impugned,  it  being  conceded  that  he  was  not  actuated 
in  receiving  the  evidence  complained  of  by  any  wrong 
motive. 

The  improper  reception  of  evidence  was  the  admission 
of  evidence  by  one  Scott  and  one  George  Webster,  witnesses 
called  by  the  plaintift*  to  shew  that  the  plaintiff  had  ante 
litem  motam  made  statements  which  were  in  substance 
confirmatory  of  the  plaintiff's  evidence  given  before  the 
arbitrator.  The  evidence  was  admitted  subject  to  the 
objection.  The  arbitrator  declined  to  receive  parts  of  the 
plaintiff's  examination  without  the  whole  being  read.  He 
made  his  award  in  favour  of  the  plaintiff,  but  it  was  not 
made  to  appear  that  he  was  influenced  by  the  evidence 
objected  to,  and  he  made  no  request  to  be  allowed  to 
reconsider  his  award. 

It  was  conceded  by  Mr.  Osier  that  the  Court  could  not 
review  the  decision  of  the  arbitrator  on  the  merits.  The 
cases  cited  of  Nagle  v.  Latour,  27  C.  P.  137 ;  Tanner  v. 
Sewery  in  the  same  volume,  p.  53,  and  Walker  v.  Beaver 
amd  Toronto  Mutual  Fire  Ins.  Co.,  30  C.  P.  211,  are, clear 
authorities  against  our  so  doing,  and  they  fully  accord 
with  the  English  decisions. 

But  he  contended  the  improper  reception  of  evidence  or 
the  rejection  of  admissible  evidence  amounted  to  legal 
misconduct,  and  entitled  the  defendants  to  impeach  the 
present  award. 

The  authorities  are,  however,  quite  as  decidedly  opposed 
to  his  contention  as  they  are  against  the  right  of  the  Court, 
in  the  absence  of  the  right  of  appeal,  to  interfere  on  the 
merits. 
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In  H agger  v.  Baker,  14  M.  &  W.  9,  it  was  held  that  an 
arbitrator  who  received  the  plaintiff's  books  in  evidence, 
and  entries  made  therein  by  the  plaintiff  and  his  clerks, 
had  not  misconducted  himself  so  as  to  avoid  the  award 
made  by  him  in  the  plaintiff's  favour. 

Baron  Pollock,  in  that  case  said,  at  p.  10:  "  The  general 
rule  is,  that  if  an  arbitrator  makes  a  mistake  which  is  not 
apparent  on  the  face  of  the  award,  the  party  injured  has 
no  redress;  and  there  is  no  diflerence  between  a  mistake  in 
the  law  of  evidence  and  in  other  matters.  If  no  corruption 
be  shewn,  the  Court  ought  not  to  interfere.  Besides  it  does 
not  appear  that  the  arbitrator  founded  his  award  upon  the 
entries  in  these  books ;  he  may  have  examined  them  merely 
for  the  sake  of  informing  his  conscience,  without  any 
intention  of  acting  upon  them." 

The  power  of  the  Court  is  very  fully  discussed  in  Dinn 
V.  Blake,  L.  R.  10  C.  P.  388,  and  many  of  the  authorities 
reviewed.  The  head  note  of  that  decision,  fully  borne  out 
by  the  texts  of  the  several  judgments  delivered,  is,  that : 
"  An  award  will  not  be  sent  back  to  an  arbitrator  on  the 
ground  that  he  has  made  a  mistake  in  the  legal  principle 
upon  which  his  award  is  based,  except  where  the  arbitrator 
himself  admits  the  mistake." 

It  is  to  be  observed  when  Hagger  v.  Baker  was  decided 
a  party  could  not  give  evidence  in  his  own  behalf,  and  so 
it  was  more  dangerous  to  look  at  the  entries  he  had  made 
in  his  books  than  to  receive  evidence  of  statements  made 
by  him  confirmatory  of  what  he  swore  to.  Such  confirma- 
tory evidence  does  not  go  to  support  the  fact  deposed  to, 
but  does  support  the  belief  of  the  plaintiff  in  its  correct- 
ness. 

It  would  be  better  not  to  receive  such  evidence,  as  it  is 
probably  not  strictly  admissible,  and  can  do  very  little 
harm  or  good. 

In  the  present  state  of  the  law,  which  provides  that 
where  a  Court  improperly  admits  evidence  or  misdirects  a 
jury,  such  admission  of  evidence  or  misdirection  shall  not 
avoid  the  finding  of  the  jury  unless  there  has  thereby  been 


ix.] 


WEBSTER  V.  HAGGART  ET  AL. 


31 


occasioned  a  miscarriage  on  the  merits,  there  is  less  reason 
for  giving  effect  to  the  objection  raised  on  this  application 
than  there  would  have  been  before  the  passing  of  the  Act, 
K  S.  O.  ch.  50,  sec.  289. 

In  the  view  we  have  taken  it  becomes  unnecessary  to 
determine  whether  Mr.  Milligan's  objection  to  the  delay- 
in  making  the  application  is  well  taken. 

The  order  nisi  must  be  discharged,  with  costs. 

Galt  and  Kose,  JJ.,  concurred. 

Order  nisi  discharged. 


In  this  case  a  motion  was  subsequently  made  by  way  of 
appeal  from  the  award  of  the  learned  arbitrator,  before 
Rose,  J.,  who  enlarged  the  same  to  the  sittings  of  the 
Divisional  Court. 

During  the  Hilary  Sittings,  Osier,  Q.  C,  and  Justin,  of 
Drampton,  supported  the  motion. 
Milligan,  of  Brampton,  contra. 

The  arguments  and  cases  cited  sufficiently  appear  in  the 
judgment. 

February  28,  1885.  Rose,  J. — This  motion  came  on 
before  me  in  single  Court  and  I  enlarged  it  into  the  full 
•Court,  as  we  had  at  the  former  sittings  of  the  Divisional 
Court  heard  a  motion  against  the  award  as  if  the  reference 
had  been  by  consent  at  Common  Law.  We  then  held  that 
.as  no  ground  for  misconduct  had  been  made  out  we  could 
.  not  interfere. 

This  motion  is  made  to  enable  the  defendant  against 
whom  the  award  has  been  made  to  have  the  evidence 
reviewed. 

It  was  contended  that  the  reference  was  a  compulsory 
one  under  the  provisions  of  sec.  195,  R.  S.  0.  ch.  50,  and 
^idmitted  that  if  it  was  a  reference  by  consent  and  not 
under  sec.  195,  this  motion  must  fail. 
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The  order  of  reference  was  in  terms  upon  consent,  the 
opening  words  being  "Upon  the  consent  of  the  parties  I 
do  order  and  direct  that  the  matters  in  dispute  between  the 
plaintiff  and  defendant,  upon  the  issue  joined  in  this  action, 
be  referred,"  &c. 

It  was  contended,  however,  that  as  the  action  involved 
the  investigation  of  long  accounts,  and  was  therefore  such 
an  action  as  would  be  compulsorily  referred,  the  consent 
must  be  taken  to  be  to  the  arbitrator  Darned,  and  not  gen- 
erall}^  to  the  reference. 

As  a  question  of  fact  outside  of  the  order,  the  learned' 
Chief  Justice  has  no  doubt,  as  he  stated  during  the  argu- 
ment, that  he  exercised  no  judicial  discretion  in  making 
the  order :  that  the  parties  announced  the  fact  of  their  con- 
sent; and  that  he  directed  their  attention  to  the  necessity 
of  inserting  a  clause  enabling  an  appeal  to  be  taken,  if  so- 
desired,  and  that  it  was  not  desired  to  insert  such  clause. 

It  does  not  follow  as  a  matter  of  course  that  all  actions 
involvinof  the  investigation  of  long  accounts  will  be  referred. 

o  o  o 

On  the  contrary  a  Judge  would  prefer,  if  time  permit,  to 
save  the  parties  the  great  expense  of  such  a  reference,  by 
disposing  of  such  matters  of  account  himself. 

It  does  not  appear  why  parties  may  not  have  a  consent 
reference  of  all  matters  in  dispute  in  an  action,  even  if  they 
involve  the  investigation  of  long  accounts. 

I  gave  great  attention  to  Mr.  Osier's  argument  to  see  if 
any  authority  could  be  cited  to  support  his  contention,  for,, 
from  his  statement  of  the  evidence,  I  was  desirous  of  ex- 
amining it  to  see  if  his  clients  were  as  much  entitled  to- 
relief  as  he  contended.  I  certainly  was  much  impressed  by 
the  forcible  way  in  which  he  marshalled  the  facts ;  and  if^ 
upon  a  perusal  of  the  evidence,  I  had  come  to  the  conclu- 
sion that  his  contention  w^as  supported  by  the  evidence,  I 
would  have  been  of  opinion  that  the  appeal  should  have^ 
been  allowed,  were  the  matter  appealable. 

The  authorities  cited  were,  Russell  on  Awards,  6th  ed..» 
p.  375,  founded  on  Longman  v.  East,  (3  cases),  3  C.  P.  D.- 
142 ;  Wilson  v.  Richardson,  43  U.  0.  K  365. 
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Mr.  Milligan  cited  contra,  Tanner  v.  Seiuery  27  C.  P.  53  ; 
Nagle  v.  Latouv,  27  C.  P.  137  ;  y^alker  v.  Beaver  and  To- 
ronto Mutual  Fire  Ins.  Co.,  30  C.  P.  211. 

I  have  carefully  perused  Longman  v.  East,  3  C.  P. 
1).  142,  but  I  do  not  find  that  it  is  an  authority  in  the 
defendant's  favour.  1  think  it  is  quite  the  contrary. 

There  it  was  contended  that  the  order  expressed  to  be  by 
consent  was  not  by  consent;  but  the  Court  would  not  hear 
the  contention,  holding  that,  if  the  order  had  been  wrongly 
drawn  up,  an  application  should  have  been  made  to  the 
Judge  making  it  to  vary  its  terms.  It  is  clear  such  an  ap- 
plication would  not  have  been  successful  in  this  instance 
upon  the  facts  I  have  above  stated.  The  parties  were  held 
bound  by  the  terms  of  the  order  in  that  case,  and  to  have 
become  parties  to  a  reference  pure  and  simple.  I  refer  to 
p.  151  of  the  report. 

In  Wilson  v.  Richardson,  43  U.  C.  R.  365,  at  p.  368,  the 
learned  Chief  Justice  said  in  reference  to  a  similar  con- 
tention :  "  Throughout  it  is  expressed  as  being  a  reference 
by  consent,  or  voluntary  reference.  If  this  was  not  the 
true  character  of  the  reference,  the  defendant,  instead  of 
making  the  order  a  rule  of  Court,  should  have  had  the  order 
amended,  and  as  amended  made  a  rule  of  Court." 

The  cases  cited  by  Mr.  Osier  do  not,  I  think,  assist  the 
defendant,  and  I  cannot  find  any  ground  upon  which  I  am 
able  to  examine  the  evidence. 

I  am  compelled  to  come  to  the  conclusion  that  the  appeal 
must  be  dismissed,  and  with  costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 

Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

Clendinning  V.  Turner. 

Wharf — Use  and  occupation — Tolls — Obstruction  of  navigable  water^s. 

D. ,  by  permission  of  the  Commisioners  of  Crown  Lands  for  Ontario,  built 
a  wharf  on  the  waters  of  Toronto  Bay  at  the  island  near  Hanlan's  Point ; 
and  claimed  a  sum  of  money  from  C  for  the  use  and  occupation  by  him 
of  the  wharf  in  landing  passengers  from  his  steamer. 

Held,  that  there  could  be  no  recovery ;  for  the  evidence  failed  to  shew 
any  agreement  by  C.  to  pay  wharfage,  &c.,  or  that  tolls  had  been 
usually  collected  or  charged,  while  the  relationship  and  dealing  of  the 
parties  would  raise  the  inference  that  no  charge  was  contemplated. 

Held,  also,  that  the  wharf  being  constructed  over  the  navigable  waters  of 
the  bay,  the  license  of  the  commissioner,  even  if  he  had  power  to  grant 
it,  would  not  confer  the  right  to  impose  tolls  on  vessels  landing  passen- 
gers on  the  wharf,  for  the  public  had  a  right  to  reach  the  shore  over 
the  waters  of  the  bay,  and  C.  having  been  invited,  as  it  appeared,  by  the 
proprietors  of  Hanlan's  point  to  run  his  vessel  there  he  had  a  right  to 
laud  on  the  wharf  which  prevented  his  reaching  the  island  at  that  place. 

Quoire,  whether  the  soil  at  the  bottom  of  the  Toronto  Bay  at  the  place  In 
question  was  vested  in  the  province,  or  in  the  city  of  Toronto  under  the 
patent  from  the  Crown  of  the  island. 

The  plaintiff's  claim  was  for  money  due  on  an  account 
stated,  and  on  other  claims. 

The  defendant  counter-claimed  for  the  use  and  occupation 
by  the  plaintiff'  with  his  steamer  Canadian  of  a  wharf 
built  by  the  defendant  on  the  waters  of  the  Toronto  Bay 
or  harbour  at  the  island,  near  Hanlan's  Point,  to  land 
passengers  at  the  island  ;  for  advertizing  on  the  plaintiff"s 
and  defendant's  joint  account ;  and  for  damages  caused  by 
the  neglect  and  unskilful  management  of  the  plaintiff's 
steamer  whereby  it  ran  against  the  wharf,  breaking  the 
timbers  and  spiles,  &c. 

The  cause  was  tried  before  Rose,  J.,  without  a  jury,  at 
Toronto  at  the  Winter  Assizes  of  1884. 

The  learned  Judge  directed  judgment  to  be  entered  for 
the  plaintiff  for  $360 ;  and  for  the  defendant  in  respect 
of  his  counter-claim  for  $160,  of  which  ^$100  was  allowed 
for  the  use  of  the  wharf  ;  $50  for  the  advertising  on  the 
joint  account ;  and  $10  for  the  injury  to  the  wharf  caused 
by  the  unskilful  management  of  the  plaintiff's  steamboat 
Canadian. 
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During  Hilary  sittings,  Allan  Cassels,  moved  on  notice 
to  set  aside  the  judgment  for  the  defendant  on  his  counter- 
claim, and  to  enter  judgment  for  the  plaintiff. 

During  the  same  sittings,  Allan  Cassels,  supported  the 
motion.  There  was  no  use  and  occupation  by  the  plain- 
tiff of  the  wharf.  It  must  be  shewn  that  the  plaintiff 
occupied  under  the  defendant  or  with  his  permission, 
either  express  or  implied.  The  action  for  use  and  occupa- 
tion is  one  of  contract,  and  is  founded  on  the  relationship 
of  landlord  and  tenant :  and  it  therefore  requires  evidence 
of  an  occupation  by  the  permission  of  and  under  a  contract 
with  the  plaintiff.  No  agreement  was  proved  here,  ?nd  no 
relationship  existed  from  which  a  contract  would  be 
inferred  :  B.  &  L.  Prec,  4th  ed.,  p.  234 ;  Roscoes  N.  R 
Ev.,  15th  ed.,  pp.  303-4;  Cunningham  and  Mattinson,  p. 
629;  Cobb  Y.  Carpenter,  2  Camp.  13,  note;  McDonald  v. 
Brennan,  5  U.  C.  R.  599 ;  Blooper  v.  Saunders,  29  L.  J. 
N.  S.  Ex  275  ;  Thompson  v.  Bennett,  11  C.  P.  380,  385  ; 
R.  S.  0.  ch.  23.  No  title  was  shewn  in  the  defendant. 
The  defendant  merely  shews  a  parol  license  from  the 
Commissioner  of  Crown  Lands,  whereas  there  should 
have  been  an  Order  in  Council.  The  Province  also  has  no 
right  to  these  water  lots.  They  are  part  of  the  Toronto 
harbour.  In  Hood  v.  Toronto  Harbour  Commissioners, 
54  U.  C.  R.  87,  the  Court  seemed  to  think  that  there 
were  no  defined  limits  of  the  Toronto  harbour.  But  the 
limits  were  defined  by  4  Wm.  lY.  ch.  23,  sec.  13.  This  was 
repealed  by  12  Vic.  ch.  80,  but  was,  as  to  said  limits, 
re-enacted  by  12  Yic.  ch.  81,  sec.  82,  and  the  limits  there- 
fore are  the  same  as  those  of  4  W m.  IV.,  and  would  include 
the  locus  in  quo.  See  also  C.  S.  U.  C.  ch.  54,  sees.  1,  and 
425;  R.  S.  O.  ch.  174,  sees.  3  and  596  ;  Mun.  Act  1883,  sees. 
3  and  606.  The  harbours  are  vested  in  the  Dominion  by 
the  B.  N.  A.  Act :  Holman  v.  Green,  6  S.  C.  R.  707.  This 
being  a  water  lot  fronting  on  the  island  the  right  thereto 
might  also  be  claimed  by  the  corporation  of  the  city  of  To- 
ronto under  the  patent  to  the  city  of  Toronto  of  the  island  ; 
^t  all  events  the  citizens  have  free  access  to  the  shore  of  the 
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island  over  the  waters  of  the  bay.  It  also  may  be  vested  in 
the  Dominion  under  the  reservation  of  fishing  rights  around 
the  island.  There  can  be  no  obstruction  of  the  navigable 
waters  so  as  to  interfere  with  the  rights  of  the  public : 
Attorney- General  v.  Perry,  15  C.  P.  329,  331 ;  Coulson  & 
Forbes  on  Waters,  p.  396  ;  Dixson  v.  Snetzinger,  23  CP. 
235,  250  ;  Blundell  v.  Catteral,  5  B.  &  Al.  268 ;  Qann  v. 
Free  Fishers  of  WJiitstahle,  11  H.  L.  192  ;  Wood  Y.Esson,. 
9  S.  C.  R.  239  ;  Attorney -General  v.  Terry,  L.R.  9  Ch.  423. 
The  plaintiff  was  also  invited  by  the  proprietors  of 
Hanlan's  Point  to  use  that  part  of  the  island  and  was, 
therefore,  entitled  to  pass  over  the  wharf  to  reach  the  shore. 
The  case  of  Marshall  v.  Ulleswater  Steam  Navigation  Co.,. 
L.  R.  7  Q.  B.  166,  shews  clearly  that  as  the  defendant's 
wharf  obstructed  the  plaintiff's  free  access  to  and  from  the 
island  he  had  the  right  in  passing  to  and  from  the  island 
to  use  the  defendant's  wharf,  which  obstructed  such  access. 

W.  Laidlaw,  contra.  The  relative  rights  of  the  Domi- 
nion and  Provincial  authorities  do  not  arise  here  and  need 
not  therefore  be  discussed.  The  case  turns  on  acquies- 
cence and  an  implied  right  to  charge  a  reasonable  amount 
for  use  and  occupation.  The  wharf  was  built  in  the  pre- 
sence of  all  the  parties  and  no  objection  was  raised  to  the 
defendant  doing  so,  and  the  plaintiff  ran  his  vessel  to  the 
wharf  under  arrangements  made  between  the  parties,  and 
the  plaintiff  cannot  now  question  defendant's  right  to 
recover.  The  owner  of  a  wharf  or  a  quay  is  entitled  at 
common  law  to  remuneration  for  the  use  of  them.  Wharf- 
age is  due  for  landing  on  the  wharf,  as  was  done  here : 
Coulson  &  Forbes  on  Waters,  p.  565;  Lancaster  v.  Eve, 
5  C.  B.  N.  S.  717.  The  defendant  is  clearly  entitled  to 
charge  for  the  advertising ;  and  for  the  damage  done  to 
the  wharf  through  the  plaintiff's  negligence  and  want  of 
skill  in  the  management  of  his  vessel. 

February  28, 1885.  Cameron,  C.J. — The  defendant  built 
the  wharf  in  question  by  the  permission  of  the  Hon.  T.  B. 
Pardee,  Commissioner  of  Crown  lands  for  the  Province  of 
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Ontario,  the  Province,  as  I  understand,  claiming  the  soil 
under  the  waters  of  the  bay,  and  the  right  to  grant  water 
lots. 

The  corporation  of  the  city  of  Toronto,  under  grant  to  it 
made  by  the  Crown,  on  the  26th  day  of  June,  1867,  before 
Ontario  became  a  separate  Province,  of  that  portion  of  the 
Island  west  of  what  is  known  as  the  gap,  with  the  excep- 
tion of  ten  acres  reserved  for  the  purpose  of  the  light  house, 
claims  the  water  lots  in  front,  or  at  all  events  free  access 
to  the  shore  and  from  it  by  the  waters  of  the  bay. 

There  was  no  agreement  on  the  part  of  the  plaintiff  to 
pay  wharfage,  or  for  the  use  of  the  wharf,  nor  did  it  appear 
that  tolls  had  been  usually  collected  or  charged. 

In  the  view  I  take  of  the  evidence,  it  will  not  be  neces- 
sary to  determine  whether  the  soil  a,t  the  bottom  of  the 
bay  on  which  the  wharf  in  question  was  erected,  is  vested 
in  the  Government  of  the  Province  of  Ontario  or  in  the 
Corporation  of  the  city  of  Toronto,  by  virtue  of  the  patent 
or  grant  to  the  city  from  the  then  Government  of  the 
Province  of  Canada,  as  I  do  not  think,  considering  the 
relationship  and  dealing  between  the  parties  as  to  the 
wharf,  and  their  separate  business,  it  was  in  the  contem- 
plation of  either  that  wharfage  or  dues  should  be  paid  by 
the  plaintiff  to  the  defendant. 

The  arrangement  established  by  the  evidence  to  have 
iDcen  made  by  them  expressly  provided  that  each  was  to 
bear  a  part  of  the  cost  of  printing,  in  which  they  were 
both  interested,  and  of  the  building  of  the  ofHce  on  the 
wharf  where  tickets  for  the  boats  were  sold ;  and  it  is 
improbable  that  if  the  defendant  contemplated  charging 
wharfage  that  something  would  not  have  been  said  about 
it. 

I  am  also  of  opinion  the  wharf  was  constructed  over 
the  navigable  waters  of  the  bay,  and  the  verbal  license 
from  the  Commissioner  of  Crown  Lands,  assuming  the 
Commissioner  had  power  to  grant  such  license,  did  not  give 
the  right  to  impose  a  toll  upon  vessels  landing  passengers 
upon  it.    The  public  had  a  right  to  reach  the  shore  of  the 
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island  over  the  waters  of  the  bay,  and  the  plaintiff,  being- 
invited  by  Hanlan  or  his  tenant,  the  lessee  of  the  cor- 
poration of  the  land  on  the  island  extending  to  the  waters 
edge,  to  run  his  boat  to  that  point,  he  had  the  right  to 
land  upon  the  wharf,  which  prevented  his  reaching  the 
shore  there. 

The  case  is  very  like  in.  its  circumstances,  in  some 
respects,  that  of  Marshall  v.  Ulleswater  Navigation  Co., 
L.  E.  7  Q.  B.  166,  172,  cited  by  Mr.  Cassels  on  the  argu- 
ment. 

The  general  rule  of  law  is,  that  an  obstruction  in  the  pub- 
lic highway  may  be  removed  by  any  of  the  public  having 
occasion  to  use  the  way,  or  the  obstruction  itself  may  be 
used  as  a  means  of  making  the  highway  available,  provided 
that  in  such  use  no  unnecessary  damage  is  done  to  that 
which  causes  the  obstruction  if  it  be  of  any  value,  and 
can,  without  unreasonable  trouble,  be  moved  out  of  the 
way. 

The  defendant's  claim,  therefore,  to  the  extent  of  $100, 
should  be  disallowed. 

But  as  the  learned  Judge  has  found  that  the  wharf  was 
damaged  by  the  negligence  and  want  of  care  of  the  plaintiff 
in  the  management  of  his  boat,  the  defendant  has  a  right 
to  retain  the  finding  in  respect  of  that  sum  which  rests 
upon  a  different  footing  from  the  claim  for  wharfage. 

No  one  is  at  liberty  either  negligently  or  wilfully  to 
exercise  his  rights  so  as  to  injure  another,  and  as  it 
was  possible  for  the  plaintiff,  and  reasonable  that  he 
should  so  have  managed  his  boat  as  not  to  do  an 
injury  to  the  wharf,  and  as  the  injury  was  not  done  in  the 
reasonable  exercise  of  his  right  to  remove  the  obstruction 
out  of  his  way,  but  negligently  while  availing  himself  of 
the  beneficial  use  of  the  wharf,  it  is  both  legal  and  just  that 
he  should  compensate  the  defendant  for  it. 

The  plaintiff  is  also  liable  for  his  proportion  of  the 
printing  which  the  learned  J udge  has  placed  at  the  reason- 
able  sum  of  $50. 
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The  judgment  will  therefore  be  modified  by  reducing  the 
defendants  claim  in  respect  of  his  counter-claim  to  $60. 

The  plaintiff  will  also  be  entitled  to  the  costs  of  this 
motion,  in  addition  to  the  general  costs  of  the  cause. 

Galt  and  Rose,  J  J.,  concurred. 

/ udgment  accordingly. 


[COMMON  PLEAS  DIVISION.] 

In  re  De  Sousa. 

English  bannister — RigJit  to  practise  in  Ontario — Admission  through  Law 

Society. 

Held,  that  to  entitle  an  English  barrister  to  practise  at  the  bar  of  Her 
Majesty's  Courts  in  Ontario,  he  must  be  admitted  to  practise  through 
the  Law  Society  of  the  Province.  • 

This  was  an  application  on  behalf  of  a  gentleman  who- 
had  been  called  to  the  English  Bar,  but  who  had  not  been 
admitted  as  a  member  of  the  Law  Society,  to  be  admitted 
to  practise  at  the  bar  in  this  Province  ;  and  who  claimed^ 
this  as  a  right  irrespective  of  the  rules  and  regulations  of 
the  Society. 

During  Hilary  Sittings,  February  14th,  1885,  the  appli- 
cant in  person  supported  the  motion. 

C.  Robinson,  Q.  C,  and  Walter  Read,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

February  28,  1885.  Galt,  J.— Until  a  little  over  fifty 
years  ago  the  appointment  of  Attorney- General  was  made 
in  England,  the  last  appointment  so  made  being  that  of 
the  late  Mr.  J ameson,  who  subsequently  was  the  first  Vice- 
Chancellor  when  the  Court  of  Chancery  was  established 
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in  this  Province.  That  gentleman  before  he  was  called 
to  the  bar  and  admitted  to  practise  in  Upper  Canada 
became  a  member  of  the  Society  in  Trinity  Term,  1838, 
and  was  called  to  the  bar  the  same  term,  and  then  after- 
wards filled  the  office  of  Attorney-General. 

The  law  bearing  on  this  subject  is  very  brief.  In  1794 
the  Parliament  of  Upper  Canada  passed  an  Act  (34  Geo. 
III.  ch.  2)  "  To  establish  a  Superior  Court  of  Civil  and 
Criminal  Jurisdiction  and  to  regulate  the  Court  of  Appeal." 

It  should  be  borne  in  mind  that  the  Legislature  of  Upper 
Canada  at  their  first  meeting  in  1792  had  passed  an  Act 
(32  Geo.  III.  ch.  1)  declaring  that  from  and  after  the 
passing  of  that  Act  "  In  all  matters  of  controversy  relative 
to  property  and  civil  rights,  resort  should  be  had  to  the 
laws  of  England." 

Three  years  after  the  Court  of  King's  Bench  was  estab- 
lished, in  1797,  an  Act  was  passed  (37  Geo.  III.  ch.  13) 
"  for  the  better  regulating  the  practice  of  the  law." 

By  the  first  section  it  was  enacted  that  from  and  after 
the  passing  of  the  Act  the  then  practitioners  might  "  form 
themselves  into  a  Society,  to  be  called  the  Law  Society  of 
Upper  Canada,  as  well  for  the  establishing  of  order  amongst 
themselves,  as  for  the  purpose  of  securing  to  the  Province 
and  the  profession  a  learned  and  honourable  body,"  &c. 
The  above  section  embraced  all  the  then  practitioners. 

By  the  5  th  section  it  was  enacted :  "  That  no  person  other 
than  the  present  practitioners,  shall  be  permitted  to  practise 
at  the  bar  of  any  of  His  Majesty's  Courts  in  this  Province" 
(except  under  certain  conditions  which  do  not  apply  to  this 
case),  "  provided  always,  that  it  shall  and  may  be  lawful 
for  any  person  having  been  duly  admitted  to  practise  at  the 
bar  of  any  of  His  Majesty's  Court's  in  Scotland,  England, 
or  Ireland,  or  any  of  His  Majesty's  Provinces  in  North 
America,  on  producing  sufficient  evidence  thereof,  and  also 
on  producing  testimonials  of  good  character  and  conduct 
to  the  satisfaction  of  the  Judges  of  the  King's  Bench,  to 
be  admitted  to  practise  in  this  Province,  so  as  such  person 
shall  within  one  month  from  such  admission,  enter  himself 
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of  the  said  Society,  and  conform  to  all  the  rules  and 
regulations  thereof." 

This  section  has  since  been  altered  ;  but  I  call  atten- 
tion to  it  now  as  shewing  that  the  mere  fact  of  a 
gentleman  having  been  duly  admitted  to  practise  at  the 
bar  in  England  was  not  in  itself  sufficient  to  entitle 
him,  as  a  matter  of  right,  to  be  admitted  to  practise  in 
this  Province,  but  he  was  obliged  to  produce  testimonials 
of  good  character  and  conduct  to  the  satisfaction  of  the 
Judges,  and  in  addition  was  bound  to  become  a  member 
of  the  Law  Society,  and  become  subject  to  all  the  rules 
and  regulations  thereof.  He  was  then  entitled  to  be 
admitted  to  practise  by  the  Judges,  and  not  by  the  Law 
Society. 

The  law  remained  in  this  state  for  nearly  a  generation, 
when  in  1822  an  Act  was  passed  (2  Geo.  IV.  ch.  5),  incor- 
porating the  Law  Society ;  and  section  2  repealed  the  above 
provision  and  enacted :  "  That  from  and  after  the  passing  of 
this  Act,  ifc  shall  and  may  be  lawful  for  any  person  having 
been  duly  called  to  practise  at  the  bar  of  any  of  His 
Majesty's  Superior  Courts,  not  having  merely  local  juris- 
diction in  England,  Scotland  or  Ireland,  or  in  any  of  His 
Majesty's  Provinces  in  North  America,  in  which  the  same 
privilege  would  be  extended  to  barristers  from  this  Province, 
on  producing  sufficient  evidence  thereof,  and  also  on  produ- 
cing testimonials  of  good  character  and  conduct,  to  the  satis- 
faction of  the  Law  Society  of  this  Province,  to  be  called  by 
the  said  Law  Society  to  the  degree  of  a  barrister,  upbn  his 
■entering  himself  of  the  said  Society,  and  conforming  to  all 
the  rules  and  regulations  thereof." 

The  object  and  effect  of  this  enactment  was  to  transfer 
the  power  previously  exercised  by  the  Judges  to  the  Law 
Society.  It  is  plain  from  the  words  of  the  repealed 
section  that  the  powers  of  the  Judges  was  "  to  admit  to 
practise,"  consequently  the  same  meaning  must  be  given 
to  the  words  "  to  be  called  by  the  said  Law  Society  to 
the  degree  of  a  barrister." 
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It  is  manifest  that  the  status  of  a  gentleman  as  an 
English  barrister  in  itself  did  not  under  either  of  these 
statutes  entitle  him  as  a  matter  of  right  to  be  admitted  tO' 
practise  at  the  bar  in  this  Province.  Under  the  former  he 
was  bound  to  satisfy  the  Judges  of  his  personal  as  dis- 
tinguished from  his  professional  standing ;  and  under  the 
latter  this  duty  was  cast  upon  the  Society,  the  only 
difference  being,  that  under  the  first  statute  he  must 
become  a  member  of  the  Law  Society,  after  his  admission,, 
while  in  the  latter  it  was  essential  that  he  should  become 
a  member  of  the  Society  before  he  was  admitted.  The 
statutes  were  subsequently  consolidated  in  1859. 

By  ch.  33  of  the  Consol.  Stat.  U.  C.  sec.  1,  the  Law 
Society  was  continued  as  then  constituted,  "  and  the 
Benchers  thereof  shall  have  the  power  heretofore  exercised 
to  call  and  admit  to  the  practise  of  the  law,  as  a  barrister, 
any  person  duly  qualified  to  be  so  a.!mitted  according  tO' 
the  provisions  of  law  and  the  rules  of  the  Society." 

Nothing  is  said  as  to  the  class  of  persons  to  be  so 
admitted.  It  is  a  general  authority  as  "  heretofore  exer- 
cised to  call  and  admit  to  the  practise  of  the  law  as  a 
barrister,"  &c. 

We  then  come  to  ch.  34.  This  statute  is  prohibitory 
as  respects  all  persons  except  those  therein  mentioned. 
The  words  are  :  "  The  following  persons,  and  no  others,  may 
be  admitted  to  practise  at  the  bar."  It  is  not  that  they 
shall  be,  but  that  they  may  be.  Among  these :  "  Any 
person  who  has  been  duly  called  to  the  bar  of  any  of  Her 
Majesty's  Superior  Courts  in  England."  This  qualifies  a 
person  for  admission  to  practise,  but  does  not  entitle  him 
as  a  matter  of  right  to  demand  such  admission.  It  must  be 
read  in  connection  with  the  provisions  of  the  preceding 
chapter ;  and  all  he  can  claim  under  it  is,  that  he  is  duly 
qualified  to  be  called  and  admitted  "  according  to  the 
provisions  of  law ;"  but  he  must  go  further  and  comply 
"  with  the  rules  of  the  Society." 

By  sec.  37  of  R.  S.  0.  ch.  138,  "  The  Benchers  shall  have 
the  power  heretofore  exercised  to  call  and  admit  to  the 
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practise  of  the  law  as  a  barrister  any  person  duly  quali- 
fied to  be  so  admitted,  according  to  the  provisions  of  law 
and  the  rules  of  the  Society."  This  section  is  the  same 
as  sec.  1  of  ch.  33  C.  S.  U.  C,  above  referred  to. 

The  last  Act  to  be  considered  is  ch.  139  of  R  S.  0.  This 
differs  essentially  from  ch.  34  of  C.  S.  U.  C.  The  words  of 
the  3rd  sub-section  are  the  same,  but  it  is  expressly  enacted 
"  that  the  persons  who  may  be  admitted  to  practise  at 
the  bar  in  Her  Majesty's  Courts  of  Law  and  Equity"  are 
entitled  to  be  so  admitted,  subject  to  any  rules,  regula- 
tions, or  by-laws  made  by  the  Benchers  of  the  Law  Society.'" 

It  is  manifest  that  to  give  effect  to  the  contention  of  the 
present  applicant  would  be  entirely  to  ignore  the  37th  sec. 
of  ch.  138,  and  of  the  above  section,  as  his  demand  is,  that 
he  should  be  received  as  a  member  of  the  bar  by  this  Court, 
irrespective  of  the  Law  Society,  or  of  their  rules  and  regula- 
tions, simply  because  he  is  a  member  of  the  English  bar. 

This  application  must  he  refused. 

Cameron,  C.  J. — The  motion  of  the  learned  applicant 
raises  the  question:  Is  a  member  of  the  English  bar  entitled 
to  practise  in  Her  Majesty's  Courts  of  Law  and  Equity  in 
this  Province  without  coming  through,  as  it  were,  the 
portals  of  the  Law  Society,  which  heretofore  had  been 
recognized  as  the  only  means  of  approach  to  the  Courts 
to  obtain  audience  in  the  character  of  counsel  for  liti- 
gants. 

The  applicant  claims  the  right  absolutely,  as  I  understood 
his  argument,  as  an  undeniable  statutory  right  given  to 
him,  having  the  status  of  an  English  barrister,  under  sec. 
1,  sub.-sec.  3  of  II  .S.  O.  ch.  139,  which  he  reads  as  uncon- 
ditionally giving  to  members  of  the  English,  Scotch,  and 
Irish  Bars  the  right  to  practise  in  this  country. 

The  language  alleged  to  have  that  effect  is  as  follows  : 
"  Subject  to  any  rules,  regulations,  or  b^^-laws  made  by  the 
Benchers  of  the  Law  Society  of  Upper  Canada,  *  *  the  fol- 
lowing persons,  and  no  others,  may  be  admitted  to  practise 
at  the  Bar  in  Her  Majesty's  Courts  of  Law  and  Equity  in 
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Ontario."  (3.)  Any  person  who  has  been  duly  called  to 
the  bar  of  any  of  Her  Majesty's  Superior  Courts  in 
England,  Scotland,  or  Ireland,  not  being  Courts  of  merely 
local  jurisdiction." 

The  applicant  contends  in  effect  that  without  the 
provision,  "subject  to  any  rules,  regulations  or  by-laws 
made  by  the  Benchers  of  the  Law  Society,"  the  Courts 
would  be  absolutely  prohibited  from  admitting  any  to 
practise  before  them  except  those  expressly  indicated  in 
sub-sections  one  to  five  of  the  said  139th  chapter;  and  the 
object  and  aim  of  the  reference  to  the  Law  Society,  was 
to  add  another  class  to  those  specially  mentioned ;  that 
is  to  say,  any  person  to  whom  the  Law  Societ}^,  under 
rules  and  regulations,  made  under  sec.  88  of  R  S.  0.  ch. 
138,  might  aw^ard  the  privilege. 

The  language  of  the  clause  is  certainly  capable  of  receiv- 
ing a  sensible  interpretation  by  this  construction.  But  it 
is  also  open  to  another  and  different  construction,  that 
is  to  say,  subject  to  the  rules  and  regulations  of  the  Law 
Society  made  in  reference  thereto,  the  different  classes  of 
persons  indicated  in  the  sub-sections  might  be  admitted  to 
practise ;  and  in  giving  the  clause  a  judicial  construction 
regard  must  be  had  to  what  was  the  intention  of  the 
Legislature,  as  evidenced  b}^  the  enactment  itself  con- 
sidered in  reference  to  the  law  at  the  time. 

It  will  therefore  be  necessary  to  make  a  brief  retrospect 
as  to  the  position  of  persons  of  the  status  of  the  applicant 
previous  to  the  consolidation  of  the  law  as  established  in 
R  S.  0.  ch.  139. 

The  first  enactment  on  the  subject  is  to  be  found  in 
sec.  5  of  37  Geo.  III.  ch.  13  Under  this  any  person  duly 
admitted  to  practise  at  the  bar  in  England,  Ireland,  or 
Scotland  might  be  admitted,  under  certain  conditions  as  to 
good  character  and  conduct,  by  the  Judges  of  the  then 
King's  Bench,  so  as  such  person  should,  wdthin  one  month 
of  admission,  enter  himself  of  the  Law  Society,  established 
for  the  first  time  by  that  Act,  and  conform  to  all  the  rules 
and  regulations  thereof. 
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This  provision  was,  by  sec.  2  o£  2  Geo.  lY.  ch.  5  repealed, 
and  tlie  following  enactment  made  :  "  From  and  after  the 
passing  of  this  Act,  it  shall  and  may  be  lawful  for  any 
person  having  been  duly  called  to  practise  at  the  bar  of 
any  of  flis  Majesty's  Superior  Courts,  not  having  merely 
local  jurisdiction  in  England,  Scotland,  or  Ireland,  or  any 
of  His  Majesty's  Provinces  in  North  America,  in  which 
the  same  privilege  would  be  extended  to  barristers  from  this 
Province,  on  producing  sufficient  evidence  thereof,  and  also 
on  producing  testimonials  of  good  character  and  conduct, 
to  the  satisfaction  of  the  Law  Society  of  this  Province, 
to  be  called  by  the  said  Law  Society  to  the  degree  of 
barrister,  upon  his  entering  himself  of  the  said  Society, 
and  conforming  to  all  the  rules  and  regulations  thereof." 

This  enactment  remained  in  this  respect  unchanged  till 
the  consolidation  of  the  laws  under  the  authority  of  the 
Act,  22  Vic.  ch.  30,  when  the  law  relating  to  barristers 
appeared  in  a  distinct  Act  from  that  relating  to  the  Law 
Society,  viz.,  ch.  34  of  Consol.  Stat.  U.  C,  wherein  it  was 
enacted  b}"  sec.  1  "That  the  following  persons,  and  no  others 
may  be  admitted  to  practise  at  the  Bar  in  Her  Majesty's 
Courts  of  Law  and  Equity  in  Upper  Canada;"  and  in  sec. 
3  the  right  was  accorded  to  persons  of  the  status  of  the 
applicant  in  the  same  words  as  are  found  in  sub-sec.  3 
to  sec.  1  of  R.  S.  0.  ch.  139, 

The  Acts  relating  to  the  Law  Society  were  consolidated 
by  ch.  33  of  the  said  Consol.  Stat.  U.  C. 

By  the  first  section  of  this  Act  it  is  enacted  that  The 
Law  Society  of  Upper  Canada  and  the  Benchers  thereof 
shall  have  the  power  heretofore  exercised  to  call  and  admit 
to  the  practise  of  the  law,  as  a  barrister,  any  person  duly 
qualified  to  be  so  admitted,  according  to  the  provisions  of 
law  and  the  rules  of  the  Society;"  and  by  sec.  5,  "The 
Benchers  of  the  Society"  are  given  power  from  time  to  time 
to  "make  rules  for  the  government  of  the  Society,  and 
other  purposes  connected  therewith,  under  the  inspection 
of  the  visitors." 
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Up  to  the  present  application  I  think  it  has  never  been 
doubted  that  the  power  to  admit  to  practise  at  the  bar  or 
to  call  thereto  was  vested  in  the  Law  Society.  Certainly 
there  is  nothing  in  the  Consol.  Stat.  U.  C.  ch.  34,  that  denies 
the  right  or  takes  it  away,  nor  is  there  anything  in  the  Acts, 
R.  S.O.  ch.  139  or  138,  that  can  be  construed  as  having  that 
effect.  For,  in  the  latter,  sec.  37  expressly  declares  "  The 
Benchers  shall  have  the  power  heretofore  exercised  to  call 
and  admit  to  the  practice  of  the  law  as  a  barrister  any 
person  duly  qualified  to  be  so  admitted,  according  to  the 
provisions  of  law,  and  the  rules  of  the  Society." 

It  is  to  be  observed  in  sec.  1  of  Con.  Stat.  U.  C.  ch.  34, 
and  sec.  1  of  R.  S.  0.  ch.  139,  the  provision  is  not  that  the 
person  qualified  may  be  admitted  to  practise  by,  but  in 
the  Courts,  indicating,  I  think  pretty  clearly,  that  the 
framers  of  the  Act  recognized  that  the  admitting  power 
rested  somewhere  else  than  in  the  Courts,  in  other  words, 
in  the  Law  Society. 

I  am,  therefore,  of  opinion  that  the  applicant  pan  only 
be  admitted  through  the  doors  of  the  Law  Society  to 
practise  at  the  bar  of  the  Courts  of  this  Province  ;  and  that 
the  Courts  have  no  jurisdiction  to  recognize  the  right  of 
any  one  so  to  practise  unless  such  right  shall  be  certified 
to  the  Court  by  the  Law  Society. 

In  coming  to  this  conclusion  I  have  not  overlooked  the 
applicant's  reference  to  the  difference  in  the  language  used 
in  sub-sections  1,  2,  and  4  of  said  first  section  of  R.  S.  O.  ch. 
139,  wherein  the  persons  thereby  entitled  to  admission  to 
practise  are  expressly  required  to  conform  to  the  rules  of 
the  Society,  while  that  requirement  is  not  contained  in 
sub-sec.  3,  under  which  the  applicant  comes ;  but  the  right 
to  make  rales  with  regard  thereto,  I  think,  is  clearly 
vested  in  the  Society  by  the  legislative  power  given  to  it, 
the  omission  is  unimportant  and  has  arisen  from  dividing 
up  the  provisions  contained  in  sec.  2  of  2  Geo.  IV.  into 
paragraphs  ;  and  there  are,  I  believe,  rules  of  the  Law 
Society  relating  to  the  subject. 

The  applicant  must  therefore  go  to  the  Law  Society  to 
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obtain  the  right  to  practise  his  profession  in  this  Province  ; 
and  if  that  right  is  unreasonably  or  oppressively  denied 
to  him,  it  may  be  that  the  Court,  while  not  having  the 
poAver  to  admit  directly,  may  have  jurisdiction  to  aid  him 
on  a  proper  case  made  out  in  the  enforcement  of  his  right. 

This  observation  is  not  made  from  the  slightest  doubt  that 
the  Benchers  of  the  Society  will  be  found  disposed  in  any 
manner  to  deny  to  or  unreasonably  retard  the  applicant 
from  the  enjoyment  of  the  right  he  claims  on  his  seeking 
it,  as  he  must,  through  the  Society  itself  in  the  first 
instance. 

It  is  just  possible  the  repeal  of  some  of  the  rules  of  the 
Society,  which  were  produced  on  the  argument,  may  cause 
some  difficulty,  but  I  think  there  is  no  good  reason  to  think 
that  may  not  readily  be  got  rid  of. 

Rose,  J. — It  is  clear  that  the  power  to  admit  persons 
to  practise  at  the  bar  was  taken  from  the  Courts  and 
given  to  the  Law  Society  of  Upper  Canada. 

Sec.  6  of  R.  S.  O.  ch.  139,  refers  to  the  bar  as  "  in  Her 
Majesty's  Courts  of  Law  and  Equity  in  Ontario."  Sec. 
S7  of  K  S.  0.  ch.  138  empowers  the  Benchers  to  call  and 
admit  to  the  practise  of  the  law  as  a  barrister." 

I  cannot  accede  to  the  argument  that  the  power  of  the 
Law  Society  is  merely  to  call  to  the  bar,  i.e.,  of  the  Society, 
and  the  power  of  the  Courts  is  to  admit  to  practise  at  the 
bar  in  the  Courts. 

The  language  of  the  sections  referred  to  prevents  such 
a  contention  being  successfully  urged. 

I  am,  therefore,  of  opinion  that  the  power  to  admit  to 
the  practise  of  law  at  the  bar  in  Her  Majesty's  Courts  of 
Law  and  Equity  in  Ontario  rests  not  in  the  Courts  but  in 
the  Law  Society ;  and  that  Mr.  De  Souza,  not  having  been 
admitted  by  the  Law  Society,  we  cannot  hear  him  at  the 
bar  in  this  Court. 


Application  refused. 
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Brown  v.  Howland. 

Promissory  note-  -Officer  of  company— Liabiliiy — Perfected  note — Extrinsic 
evidence — Per,  meaning  of — Election — 40  Vic.  ch.  43,  sec.  79,  D. 

Action  against  the  defendant  as  the  maker  of  a  promissory  note.  Before 
the  defendant's  signature  was,  as  alleged,  the  word  per,  and  under- 
neath was  the  name  "  William  Stockdale,  manager. "  The  alleged  note 
was  given  in  renewal  of  a  note  made  by  the  Toronto  Patent  Wheel  and 
and  Waggon  Company,  limited,  and  was  brought  to  the  defendant  by 
plaintiff  for  the  purpose  of  having  it  executed  by  the  company,  when 
defendant,  who  was  the  secretary  of  the  company,  signed  it,  the  inten- 
tion being  that  the  company's  name  should  be  filled  in  over  defendants 
by  the  company's  manager,  b}^  stamping  it  with  defendant's  stamp, 
but  which  was  not  done.  After  the  note  became  due,  the  plaintiff 
proved  on  it  against  the  company  who  had  gone  into  insolvency,  and 
obtained  a  dividend. 

Held,  that  the  defendant  was  not  liable. 

Per  Cameron,  C.  J. — The  defendant  must  be  treated  as  maker  of  the 
note,  extrinsic  evidence  not  being  admissible  to  change  its  legal  effect  : 
that  the  word  per  as  written,  would  not  assist  defendant,  for  it  might 
be  treated  as  merely  a  flourish  to  the  initial  letter  to  defendant's  name  ; 
but,  even  if  assumed  to  be  ^jie?^  i.  e.,  by,  it  would  merely  signify  that 
the  name  Wm.  Stockdale  was  written  by  defendant,  which  the  evidence 
shewed  was  not  the  case  ;  but  that  the  plaintiff  by  proving  against  the 
company  on  the  note  and  accepting  a  dividend  thereon,  had  elected  to 
look  to  the  company,  and  thereby  absolved  the  defendant. 

Per  OsLER,  J.  A. — The  defendant  could  not  be  treated  as  maker  of  a 
note,  for  the  evidence  shewed  that  the  instrument  never  was  perfected 
as  a  note  ;  and  that  this  was  no  infringement  of  the  rule  as  to  the 
admission  of  parol  evidence,  for  it=s  effect  was  not  to  alter  a  note  but  to 
shew  that  the  condition  upon  which  it  was  to  become  a  note  had  not 
been  performed. 

Held,  that  the  provisions  of  sec  79  of  40  Vic.  ch.  43,  D. ,  did  not  apply  to 
this  note,  as  it  did  not  purport  to  be  a  note  signed  by  or  on  behalf  of 
the  company. 

Statement  of  Claim. 

The  defendant  is  president  of  the  Toronto  Patent 
Wheel  and  Waggon  Company  (limited),  a  joint  stock 
company  duly  incorporated,  and  carrying  on  business  at 
the  city  of  Toronto. 

The  company  being  indebted  to  the  plaintiff,  the 
defendant  and  one  William  Stockdale  gave  to  the  plaintifF,^ 
on  account  of  such  indebtedness,  on  or  about  the  loth  day 
of  March,  1883,  their  promissory  note  in  the  words  and 
figures  following : 
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^'Due  May  18th,  1883.  No.  1991. 

"$831.85. 

Toronto,  March  15th,  1883. 
"Two  months  after  date,  we  promise  to  pay  to  the  order  of  William 
Brown  at  the  Dominion  Bank  here,  the  sum  of  eight  hundred  and  thirty- 
one  85-100  dollars,  value  received. 

"  Per  O.  A.  HowLAND, 

* '  William  Stockdale,  Manager. " 

The  defendant,  an  officer  of  the  company,  signed  on 
its  behalf  the  said  note  and  the  name  of  the  company 
with  the  word  "  Limited,"  after  it,  was  not,  and  is  not 
thereupon,  or  mentioned  therein,  as  required  by  The 
Canada  Joint  Stock  Companies'  Act,  1877,  under  which 
the  said  company  is  incorporated,  and  the  note  has  not 
been  duly  paid  by  the  company,  but  still  remains  un- 
paid and  unsatisfied,  by  reason  whereof  the  defendant 
became,  and  was,  and  still  is,  personally  liable  to  the 
plaintiff,  the  holder  of  the  note  for  the  amount  thereof. 

8.  The  note  became  due  on  the  18th  day  of  May,  1883, 
but  has  not  been  paid. 

STATEMENT  OF  DEFENCE. 

The  defendant  did  not  make  the  note  sued  on. 

The  defendant  is  not  and  never  was  president  of  tlie 
Toronto  Patent  Wheel  and  Waggon  Company  (Limited.) 

The  alleged  note  sued  on,  is  not  correctly  set  forth  in 
the  statement  of  claim,  but  is  in  the  words  and  figures 
following,  that  is  to  say,  setting  out  the  note  with  the 
words  "  Toronto  Patent  Wheel  and  Waggon  Co."  above 
the  defendant's  name  ;  and  alleged  that  the  words  "  Toronto 
Patent  Wheel  and  Waggon  Company"  were  in  pencil 
and  in  the  hand-writing  of  the  plaintiff  or  his  agent,  being 
the  same  handwriting  as  the  body  of  the  note. 

The  defendant  was  at  the  time  of  the  alleged  making 
and  giving  of  the  note  sued  on  secretary  of  the  company, 
which  w^as  duly  incorporated  under  the  Canada  Joint 
Stock  Companies'  Act,  1877,  and  William  Stockdale  was 
the  manager  and  cashier  thereof,  and  the  said  alleged  note 
was  given  as  a  renewal  of  a  previous  note  given  by  the 
company  to  the  plaintiff,  it  having  been  agreed  on  the 
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maturity  thereof,  that  the  renewal  note  of  the  company- 
should  be  received  in  lieu  thereof,  a  statement  and 
memorandum  of  the  agreement  being  drawn  up  by  the 
plaintiff,  showing  the  amount  of  the  company's  indebted- 
ness to  the  plaintiff  at  the  time,  namely,  the  amount  of  said 
note,  and  such  statement  and  memorandum  was  delivered 
by  the  plaintiff  or  his  agent  to  the  defendant;  and  the 
alleged  note  sued  on  was  also  drawn  up  by  the  plaintiff 
and  tendered  by  the  plaintiff  to  the  defendant  for  execu- 
tion by  the  company  pursuant  to  the  said  agreement,  and 
was  accepted  by  the  plaintiff  from  company's  manager 
in  the  form  now  sued  on  as  the  renewal  note  of  the  com- 
pany ;  and  the  words  "  Toronto  Patent  Wheel  and  Waggon 
Company"  being  written  thereon  by  the  plaintiff  or  his 
agent  for  the  purpose  of  making  plain  that  the  alleged 
note  was  the  note  of  the  company. 

The  company  is  in  liquidation  pursuant  to  the  provisions 
of  the  40  Vic.  ch.  43,  D.,  and  is  being  wound  up  under 
the  said  Act,  and  the  plaintiff  duly  filed  a  claim  against  the 
company  with  the  liquidator  upon  the  alleged  note  as  a 
note  of  the  company,  which  was  allowed  by  the  liquidator, 
and  a  dividend  declared  thereon,  which  was  paid  to  the 
plaintiff  and  accepted  by  him. 

The  plaintiff  never  made  any  claim  against  the  defen- 
dant upon,  or  in  respect  of,  the  alleged  promissory  note 
until  a  short  time  before  this  action  was  brought,  and  until 
long  after  the  alleged  note  had  fallen  due,  and  after  the 
company  had  commenced  to  be  wound  up,  and  after  the 
plaintiff  had  filed  his  claim  upon  the  alleged  note  with 
the  liquidator  of  the  company  as  a  promissory  note  of  the 
company. 

The  alleged  note  sued  on  was  signed  by  the  defendant 
as  secretary  of  the  "  Toronto  Patent  Wheel  and  Waggon 
Company,"  and  was  so  signed  in  general  accordance  with 
the  powers  of  the  defendant,  as  such  secretary,  but  was 
not  delivered  by  the  defendant  or  by  his  agent. 

The  alleged  note  sued  on,  when  signed  by  the 
defendant,  bad  not   the  words    "  The  Toronto  Patent 
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Wheel  and  Waggon  Company  "  thereon.  It  was  the  duty 
of  William  Stockdale,  the  manager  and  cashier  of  the 
company,  to  sign  the  promissory  notes  of  the  company, 
as  manager  thereof,  and  to  sign  thereon  the  name  of 
the  company,  namely,  the  words  "  The  Toronto  Patent 
Wheel  and  Waggon  Company  (limited),"  with  a  print- 
ing stamp  bearing  these  words,  which  stamp  was  kept 
in  the  custody  of  the  manager  at  the  head  office  of 
the  company  for  that  purpose,  and  to  deliver  such  notes 
when  countersigned  by  the  secretary  of  the  company  to 
the  payee ;  and  the  plaintiff  was  aware  that  such  was  the 
custom  of  the  company.  The  alleged  note  w^as  only 
signed  by  the  defendant  as  secretary,  ^^ith  the  intention 
that  the  same  should  be  duly  completed  by  the  manager, 
with  the  company's  name  and  signature  as  manager,  and 
was  given  to  the  manager  for  the  purpose  of  being  counter- 
signed by  him,  and  to  have  the  name  of  the  company, 
with  the  word  "  Limited  "  thereafter,  signed  or  impressed 
thereon ;  but  the  note  was  delivered  to  the  plaintiff 
by  the  manager  by  mistake  and  inadvertence,  and  was 
accepted  by  the  plaintiff  by  mistake  and  inadvertence, 
without  the  words  "  The  Toronto  Patent  Wheel  and 
Waggon  Company  (limited),"  being  impressed  or  signed 
thereon  by  the  manager,  but  without  the  knowledge  of 
the  defendant  that  such  name  had  not  been  so  signed  or 
impressed. 

There  never  was  any  good  or  valuable  consideration 
paid  or  given  to  the  defendant  for  or  in  respect  of ,  the 
alleged  note,  or  for  making  the  same. 

The  defendant  did  not  deliver  to  the  plaintiff,  or  his 
agent,  or  any  person  through  whom  he  claims  the  alleged 
promissory  note  sued  on. 

If  this  Court  shall  be  of  opinion  that  the  defendant 
was  at  any  time  personally  liable  to  pay  the  alleged  note, 
then  the  defendant  claims  that  the  plaintiff  waived  the 
liability  of  the  defendant  and  accepted  the  liability  of  the 
said  company  in  lieu  of  that  of  the  defendant. 
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The  defendant  claims  by  way  of  counter-claim  that 
the  plaintiff  may  be  enjoined  from  continuing  this  action,, 
or  any  other  proceedings  against  the  defendant,  upon 
alleged  note,  and  for  treating  the  alleged  note  as  a  liability 
of  the  defendant. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Toronto,  at  the  Winter  Assizes  of  1885. 

The  evidence  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

The  learned  Judge  at  the  trial  delivered  the  following 
judgment : 

Galt,  J. — I  dismiss  the  action  with  costs  on  the  ground 
that  at  the  time  when  the  plaintiff  received  the  note  from 
Mr.  Howland  he  did  so  knowing  it  to  be  imperfect ;  know- 
ing that  Mr.  Howland  was  signing  in  a  representative 
capacity  only,  and  that  the  note  was  to  be  taken  to  the 
manager  of  the  company  to  be  countersigned  by  him  and 
to  be  recognized  as  a  note  of  the  company ;  and  upon  the 
face  of  the  note  itself  it  is  manifest  that  Mr.  Howland 
never  incurred  nor  intended  to  incur  any  personal  respon- 
sibility respecting  the  note. 

As  regards  the  argument  of  Mr.  McLaren  based  on  the 
statute,  I  am  of  opinion  that  it  has  no  application  to  this 
case  for  two  reasons  :  first,  the  name  of  the  company  does 
not  appear  on  the  note  at  all ;  and  secondly,  the  plaintiff 
himself  was  the  party  who  had  the  note  in  his  possession, 
who  knew  at  the  time  that  it  was  Intended  to  be  a  note 
of  the  company,  and  it  was  his  own  fault  if  the  note  was 
not  completed  as  it  was  the  intention  of  Mr.  Howland  at 
the  time  he  signed  it  that  it  should  be  completed. 

I  therefore  dismiss  the  action,  with  costs. 

In  Hilary  sittings  McLaren  moved  on  notice  to  set  aside 
the  judgment  entered  for  the  defendant,  and  to  enter 
judgment  for  the  plaintiff. 

During  the  same  sittings,  February  13,  1885,  McLaren 
supported  the  motion.  The  defendant  is  personally  liable 
for  having  signed  the  note  as  agent  without  putting  his 
principal's  name  to  it.  It  has  been  held  that  when  an 
ofhcer  of  a  corporation  signs  a  note  on  behalf  of  a  cor- 
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poration,  for  even  though  the  name  of  the  corporation  is 
used  it  is  only  a  matter  of  description,  the  corporation  is 
not  liable,  but  the  officer  signing  it  is  personally  liable : 
Madden  v.  Cox,  5  A.  E,.  473 ;  Hagarty  v.  Squier,  42  U.  C. 
R  165.  Here,  however,  the  name  of  the  corporation  does 
not  appear  at  all.  The  authorities  clearly  shew  that  where 
an  agent  signs  a  note,  but  the  name  of  the  corporation 
does  not  appear  the  agent  is  personally  liable,  and  even 
though  he  describes  himself  as  agent :  Story  on  Agency,  9th 
ed.,  p.  187,  sec.  155  ;  Leake  on  Contracts,  p.  500  ;  Parsons 
on  Notes  and  Bills,  2nd  ed.,  vol.  i.,  pp.  95,  102  ;  Daniel  on 
Negotiable  Instruments,  3rd  ed.,  sec.  305  ;  Leadhitter  v. 
Farroiv,  5  M.  &  S.  345.  The  next  point  is,  that  even 
admitting  that  the  note  was  signed  by  the  defendant  on 
behalf  of  the  Toronto  Patent  Wheel  and  Waggon  com- 
pany (limited),  it  was  signed  without  the  name  of  the 
company  with  the  word  "limited"  written  after  it,  and 
so  under  sec.  79  of  the  Joint  Stock  Companies  Act,  40  Vic. 
ch.  43,  D.,  under  which  the  company  was  incorporated, 
the  defendant  v/as  liable  to  the  plaintiff  as  the  holder  of 
the  note  as  the  company  did  not  pay  it. 

F.  Arnoldi,  contra.  This  never  was  a  note  at  all.  The 
evidence  shews  that  the  plaintiff  took  the  note,  which  w^as 
a  renewal  of  a  previous  note  given  by  the  company  to  the 
defendant,  who  was  the  secretary  of  the  company,  to  get 
it  signed  by  the  company,  and  the  defendant  put  his  name 
to  it,  with  the  word  per  before  it,  the  intention  of  the 
parties  being  that  the  name  of  the  company  should  be 
added  by  stamping  it  on  the  note,  with  the  company's 
stamp,  and  that  until  the  name  of  the  company  was  so 
stamped  on  it  it  was  not  to  be  deemed  to  be  a  perfected 
note,  and  it  was  given  by  the  defendant  to  the  plaintiff  for 
the  purpose  of  being  perfected  by  the  addition  of  the  com- 
pany's name.  The  plaintiff  could  himself  have  filled  in  the 
note  and  sued  the  company.  The  defendant  must  be  assumed 
to  have  signed  the  note  officially  so  as  to  bind  the  corpora- 
tion :  Parsons  on  Notes  and  Bills,  2nd  ed.,  vol.  i.,  p.  169. 
The  Court  should  reform  the  note  by  adding  the  name  of  the 
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company  and  so  carry  out  the  intention  of  the  parties : 
Druiffy.  Lord  Parker,  L.  R.  5  Eq.  131  ;  B.  &  L.  Prec,  2nd 
ed.,  485,  487  note  ;  Wake  v.  Harrop,  6  H.  &  N.  768,  1  H.  & 
C.  202  ;  Laing  v.  Taylor  26  C.  P.  416.  The  plaintiff,  how- 
ever, proved  on  the  note  against  the  company,  and  thereb}^ 
elected  to  hold  the  company  on  it,  and  he  cannot  after- 
wards sue  the  defendant.  Then  as  to  the  second  point. 
This  is  a  penal  statute  and  must  be  construed  strictly. 
The  plaintiff  should  have  shewn  that  the  company  signed 
a  promissory  note  without  the  addition  of  the  word 
"limited."  The  evidence  merely  shews  that  defendant 
signed  a  piece  of  paper  which  under  certain  circumstances 
might  become  a  note.  The  statute  also  only  applies  when 
a  note  is  purported  to  be  signed  by  the  company.  Here 
the  company's  name  does  not  appear  at  all. 

McLaren,  in  reply.  There  can  be  no  reformation  of  the 
note.  The  cases  of  Druiffv.  Lord  Parker,  L.  R.  5  Eq. 
131  ;  Wake  v.  Harrop,  6  H.  &  N.  768,  1  H.  &  C,  202,  and 
that  class  of  cases  do  not  apply.  In  all  those  cases  the 
name  of  the  company  appeared  on  the  face  of  the  instru- 
ment, and  there  was  something  which  raised  an  implication 
that  the  company  was  to  be  liable  and  justified  the  admis- 
sion of  parol  evidence  to  show  the  true  contract.  If  it  were 
otherwise  it  would  amount  to  the  admission  of  parol  evi- 
dence to  vary  the  note  which  is  clearly  inadmissible.  This 
was  clearly  a  promissory  note.  It  in  every  respect  com- 
plies with  all  the  requisites  of  a  note. 

February  28,  1885.  Cameron,  C.  J. — Looking  at  the 
promissory  note  sued  on,  without  extraneous  evidence  of 
the  circumstances  under  which  the  defendant  signed  it,, 
he  would  undoubtedly  appear  to  be  liable  thereon.  The 
extraneous  circumstances  set  up  by  the  defendant  in  his 
statement  of  defence,  and  by  the  evidence,  present  two 
questions  which  the  defendant  contends  must  be  answered 
in  his  favour,  and  which,  if  so  answered,  furnish  a  defence 
in  law  to  the  plaintiff's  claim. 

The  first  is,  that  the  note  was  signed  by  him  in  his 
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capacity  of  secretary  of  the  Toronto  Wheel  and  Waggon 
Company,  Limited,  merely  for  the  purpose  of  authenti- 
cating it  as  the  promissory  note  of  the  said  company,  and 
was  delivered  by  him  to  the  plaintiff  or  his  agent  for  the 
purpose  of  having  the  name  of  the  company  stamped 
thereon,  and  signed  by  the  manager  of  the  company ;  and 
that  the  said  note  was  delivered  by  the  said  manager  to 
the  plaintiff  by  mistake  and  inadvertence,  and  was  accepted 
by  the  plaintiff  by  mistake  and  inadvertence  without  the 
words  "The  Toronto  Patent  Wheel  and  Waggon  Company, 
Limited,"  being  impressed  or  signed  by  the  said  manager, 
but  without  the  knowledge  of  the  defendant  that  such 
name  had  not  been  so  signed  or  impressed ;  and  there  was 
no  good  or  valuable  consideration  paid  or  given  to  the 
defendant  for  or  in  respect  of  the  said  alleged  note,  or 
for  making  the  same. 

And  secondly,  the  plaintiff,  with  knowledge  of  all  the 
facts,  proved  in  respect  of  the  said  note  against  the  insol- 
vent estate  of  the  said  Toronto  Patent  Wheel  and  Waggon 
Company,  and  received  from  the  said  estate  a  dividend  in 
respect  of  the  said  claim,  and  thereby  elected  to  accept  the 
said  company,  the  plaintiff's  original  debtor,  as  their  debtor 
instead  of  the  defendant  who  was  only  an  agent  of  the 
company. 

There  is  no  doubt  upon  the  evidence  that  the  said  com- 
pany was  the  debtor  of  the  plaintiff,  and  that  there  was 
no  other  consideration  than  the  debt  of  the  company  for 
the  giving  of  the  said  note. 

The  plaintiff  admitted  when  he  applied  to  the  defendant 
for  the  note  it  was  to  him  as  secretary  of  the  company,, 
and  he  expected  to  get  the  company's  note,  and  not  the 
individual  note  of  the  defendant ;  but  not  being  able  to 
realize  the  amount  of  the  note  from  the  company,  he  claims 
now,  if  the  law  allows  him,  to  recover  from  the  defendant 
on  the  note. 

The  defendant's  account  of  the  way  he  came  to  sign  the 
note,  is  as  follows  :  "  The  practice  was,  if  the  notes  were 
made  at  the  company's  office,  the  manager  should  affix  the 
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stamp  and  bring  down  the  note  signed  by  himself,  and  then 
it  was  countersigned  by  myself,  and  he  took  charge  of  it. 
In  any  case  where  it  happened,  as  in  this  case,  that  the 
note  was  brought  to  my  office,  then  it  was  my  practice  to 
send  it  to  the  manager  for  completion  in  the  same  way. 
It  was  always  the  intention  that  the  notes  should  have 
these  words  :  "  Toronto  Patent  Wheel  and  Waggon  Com- 
pany." If  it  was  omitted,  it  was  purely  accidental.  *  * 
I  don't  wish  to  swear  positively  as  to  the  delivery  of  the 
note.  There  were  a  great  many  transactions,  and  I  can 
only  say  that  I  never  was  the  bearer  of  notes  or  the 
deliverer  of  notes.  I  speak  of  the  practice  of  the  company, 
and  I  think  this  has  been  delivered  in  the  usual  way  by 
Stock  dale.  I  have  no  remembrance  to  the  contrary.  *  * 
The  note  was  brought  to  me  either  by  the  plaintiff  or  his 
book-keeper.  I  think  it  is  very  possible  that  I  sent  it  by 
the  messenger  who  brought  it  to  the  manager  at  the 
works,  but  I  am  not  able  to  swear  definitely  to  what  took 
place." 

The  plaintiff  in  his  examination  put  in  evidence  by  the 
defendant,  said  :  "I  produce  the  note  sued  on.  I  took  this 
in  respect  of  the  liability  of  the  Toronto  Patent  Wheel  and 
Waggon  Company  under  certain  considerations.  It  was 
the  liability  of  that  company  that  this  note  covered.  I  got 
that  note  for  the  liability  of  the  company.  I  do  not  know 
wdiat  Mr.  Howland  intended  it  for.  This  was  to  take  up 
two  notes  of  the  Toronto  Patent  Wheel  and  Waggon  Com- 
pany. When  I  got  this  note  it  was  the  note  of  the  Toronto 
Patent  Wheel  and  Waggon  Company  that  I  was  to  get. 
This  was  in  renewal  of  other  notes  that  I  held  from  the 
Toronto  Patent  Wheel  and  Waggon  Company." 

On  these  facts  it  would  seem  clear,  if  extrinsic  evidence 
was  admissible  to  shew  the  intention  of  the  parties, 
neither  the  plaintiff  nor  the  defendant  supposed  the  latter 
was  making  himself  personally  liable. 

But  it  would  seem  equally  clear  upon  tiuthority  that  the 
'  intention  of  the  parties  must  be  gathered  from  the  note 
itself,  and  extrinsic  evidence,  not  disclosing  fraud,  is  inad- 
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missible  to  change  the  character  or  purpose  of  the  signature 
.as  it  appears  upon  the  note. 

I  am  not  able  to  distinguish  this  case  on  the  facts  on 
principle  from  Eagarfy  v.  Squier,  42  U.  C.  R.  1C5. 

In  that  case  the  inspector  of  an  insurance  company  drew 
a  draft  upon  his  company  for  the  amount  of  a  loss  under 
a  policy  of  the  company  in  favour  of  the  policy-holder,  and 
was  sued  thereon.  It  was  found  as  a  fact  at  the  trial  that 
the  plaintiff  did  not  suppose  that  the  defendant  would  be, 
nor  did  the  defendant  intend  to  make  himself,  liable :  that 
the  actual  bargain  was,  that  the  plaintiff  should  get  a  bill 
upon  which  the  company  would  be,  but  there  was  no 
express  agreement  or  understanding  that  the  defendant 
should  not  be  liable.  In  giving  judgment,  the  then  Chief 
Justice  of  the  Queen's  Bench  stated  the  law  thus:  "Where 
there  is  nothing  but  a  misapprehension  or  misunderstand- 
ing as  to  the  legal  effect  of  an  instrument  signed  by  a 
defendant,  and  no  fraud  is  shewn  in  the  obtaining  of  it, 
there  does  not  appear  to  be  any  right  in  equity  to  resist 
its  legal  operation,"  citing  in  support  of  this  proposition 
Powell  V.  Smith,  L.  R.  14  Eq.  85,  90;  Campbell  v.  Edivards, 
24  Gr.  152;  adding:  "The  rule  is  accurately  expressed 
by  Mr.  Justice  Gwynne,  in  Laing  v.  Taylor,  26  C.  P.  416, 
where  he  says,  at  page  429 :  'Equity  does  not  interfere  to 
relieve  a  party  from  the  obligation  of  a  contract  which  he 
has  voluntarily  entered  into,  under  a  misunderstanding  or 
misapprehension  of  the  legal  effect  of  the  contract,  it  may 
be,  but  where  such  misunderstanding  or  misapprehension 
was  not  induced  by  any  fraud  of  the  other  party,  and 
where  the  contract  as  drawn  is  not  a  violation  of  an 
.agreement  existing  between  the  parties.' "  The  learned 
Chief  Justice  then  added :  "  This  statement  of  the  law 
:shows  that  the  defendant  in  this  case  is,  upon  the  facts, 
without  defence  both  at  law  and  in  equity." 

Unless  there  is  some  established  legal  distinction  be- 
tween a  promissory  note  and  bill  of  exchange,  the  present 
case  and  Hagarty  v.  Squier  are  not  distinguishable  upon 
principle.  I  see  no  room  for  a  distinction  where  the  party 
8— VOL.  IX  O.K. 
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to  the  bill  is  drawer  or  endorser.  These  parties  would 
seem  to  be  in  no  better  or  worse  position  than  the  maker 
of  a  note,  and  the  same  rule  of  responsibility  should 
attach. 

On  the  facts  there  is  no  pretence  for  saying  that  any 
fraud  has  been  practised  by  the  plaintiff.  Admitting  that 
he  or  his  book-keeper  took  the  note  from  the  defendant 
to  Stockdale,  the  manager  of  the  company,  to  complete,, 
there  is  nothing  to  shew,  if  that  would  have  made  any 
difference,  that  there  were  any  instructions  given  to  the 
messenger  to  have  it  completed m  any  particular  way;  and 
the  case,  on  the  evidence,  it  seems  to  me  is  the  same  as  if 
the  plaintiff  had  written  to  the  defendant  for  a  note  in 
renewal  of  the  company's  notes  then  due  or  falling  due, 
and  the  defendant  or  Stockdale  had  sent  the  note  sued  on 
in  its  present  shape  in  response  to  the  request. 

The  use  of  the  word  "per"  before  the  signature  does 
not,  I  think,  make  the  case  stronger  in  favour  of  the  defen- 
dant. Looking  at  it  as  it  is  written  upon  the  note,  it  might 
be  taken  for  nothing  more  than  a  flourish  before  the  initial 
O.  of  the  defendant's  name  with  which  it  is  connected. 
But  assuming  it  to  be  "  per,"  and  that  per  means  hy,  it 
would  at  most  signify  that  the  name  William  Stockdale,, 
manager,  was  written  by  the  defendant,  which  the  evidence 
shews  was  not  the  fact.  I  am  therefore  of  opinion,  con- 
trary to  my  own  view  of  what  in  the  absence  of  authority 
the  law  should  be  on  the  facts,  that  the  defendant  must  be 
held  in  law  to  be  a  maker  of  the  note  sued  on,  and  liable 
thereon  unless  the  second  question  presented  by  the 
defence,  that  the  defendant  w^as  the  agent  of  the  company 
and  the  plaintiff  proved  against  the  company  in  respect  of 
this  note  and  received  a  dividend  from  the  liquidator  of 
the  insolvent  company,  must  be  answered  in  his  favour. 
The  defendant  had  no  consideration  moving  to  himself  in 
respect  of  this  note,  and  it  is  only  by  reason  of  his  relation- 
ship to  the  company,  which  relationship  was  that  of  an 
"  agent  or  actor  of  the  company,  that  as  against  him  there 
is  any  consideration  to  support  the  note ;  and  that  being  so. 
the  principle  of  election  should  be  held  to  apply. 
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The  plaintiff  claimed  against  the  company  in  respect  of 
this  very  note,  and  though  it  may  be  true  that  he  could 
not  at  law  sue  the  company  on  this  note  as  the  company's 
name  was  not  upon  it,  that  is  the  company  w^as  not  a  party 
to  it,  according  to  his  examination  he  did  claim  as  against 
the  company  on  this  note  and  did  receive  a  dividend  there- 
on. His  statement  being,  "I  think  that  I  sent  in  a  claim 
upon  the  note  sued  on  to  the  liquidator.  I  attended  several 
meetings  of  the  creditors.  I  voted  on  part  of  this  claim.  I 
stated  at  one  of  the  meetings  to  the  liquidator  that  I  voted 
on  part  of  the  claim.  It  was  the  meeting  before  the  last. 
I  told  the  liquidator  that  I  contended  Mr.  Howland  owed 
part  of  the  amount  himself,  and  that  I  voted  on  the  other 
part.  I  think  that  I  had  attended  several  of  the  meetings 
prior  to  that  without  raising  the  point.  I  had  abstained 
from  voting.  I  told  the  liquidator  that  I  abstained  from 
voting  on  the  part  that  Mr.  Howland  was  liable  on." 

In  answer  to  the  question,  "Did  you  intend  to  continue 
to  hold  the  company  liable  on  that  part  that  you  contended 
Mr.  Howland  was  liable  on?"  he  replied:  "I  did  not  say 
anything  about  it ;  T  thought  that  I  would  get  it  out  of 
one  or  the  other  of  them."  In  answer  to  the  question, 
"Did  you  intend  to  hold  Mr.  Howland  alone  for  the  amount 
of  the  debt  on  that  note  ?"  he  said  :  "  I  had  not  thought  of 
that ;  I  would  hold  him  alone  now ;  I  got  a  dividend 
cheque  from  the  liquidator  on  the  whole  claim,  including 
this  note ;  it  was  for  $284.73  ;  I  presume  that  this  was  on 
the  whole  claim ;  the  cheque  is  dated  April  30,  1884 ;  I 
presume  I  received  it  about  that  time ;  I  expect  this  was 
a  dividend  on  the  whole  claim  rendered ;  I  never  got  the 
dividend  ;  I  left  the  cheque  in  my  cash  box  ;  I  have  never 
used  it  in  any  way  *  *  I  think  this  was  a  dividend  on 
the  whole  claim;  I  think  15  cents  on  the  dollar." 

Whether  the  creditor  has  elected  to  look  to  the  princi- 
pal or  the  agent  is  a  question  of  fact  to  be  tried  by  the 
jmy,  where  there  is  a  jury,  and  must  depend,  I  presume, 
upon  the  circumstances  in  each  case. 

In  CvHis  v.WiUiamson,  L.  E,.  10 Q.  B.  57,  it  was  held  that 
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the  mere  fact  of  filing  an  affidavit  of  proof  against  the 
estate  of  an  insolvent  agent  to  an  undiscovered  principal, 
after  that  undiscovered  principal  is  known  to  the  creditor, 
is  not  a  conclusive  election  by  the  creditor  to  treat  the 
agent  as  his  debtor. 

But  the  facts  in  that  case  are  very  different  from  what 
took  place  here.  They  were,  as  stated  in  the  judgment  of 
Quain,  J.,  at  page  58:  ''This  was  an  action  to  recover 
the  price  of  gunpowder  bought  of  the  plaintiffs  by  one 
Boulton  in  his  own  name,  but  in  reality  as  agents  for  the 
^defendants,  and  for  the  purpose  of  being  used  in  a  mine 
wdiich  was  their  property.  The  fact  of  the  agency  was 
not  disclosed  at  the  time  of  the  purchase,  but  it  afterwards 
became  known  to  the  plaintiffs  that  they  were  principals. 
After  the  plaintiffs  had  acquired  this  information,  Boulton 
having  filed  a  petition  for  liquidation  of  his  estate,  an 
affidavit  in  the  usual  form,  for  the  purpose  of  proving 
under  the  liquidation  for  the  price  of  the  powder,  was 
made  by  a  clerk  of  the  plaintiff,  treating  Boulton  as  their 
debtor,  and  was  sent  by  post  to  Birmingham,  to  b6  filed  in 
the  County  Court  there,  in  which  the  proceedings  in  liqui- 
dation were  carried  on.  Almost  immediately  after  this 
affidavit  had  been  posted  the  plaintiff's  attorneys,  being 
apprehensive  that  a  claim  against  Boulton's  estate  might 
prejudice  their  rights  as  against  the  defendants,  dispatched 
a  telegram  to  their  agent  at  Birmingham,  directing  him  not 
to  file  the  affidavit.  The  telegram,  however,  was  too  late, 
and  was  not  received  until  after  the  affidavit  had  been 
filed ;  but  no  further  step  of  any  kind  was  taken  by  the 
plaintiff  in  the  liquidation  proceedings,  nor  has  any  divi- 
dend been  received  by  them.  Shortly  after  the  affidavit 
had  been  thus  filed  this  action  was  commenced  against  the 
defendants and  it  was  held  the  plaintiffs  had  not  elected 
to  take  the  agent  as  their  debtor. 

On  the  principle  of  election,  the  same  learned  Judge,  at 
page  59,  uses  this  language  :  "  There  can  be  no  doubt  that 
in  the  absence  of  any  alteration  of  the  account  to  the  preju- 
dice of  the  principals,  the  plaintiffs,  on  discovering  that 
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Boulton  was  merely  an  agent  for  the  defendants,  had  a 
right  within  a  reasonable  time  {Smethurst  v.  Mitchell,  1 
E.  &  E.  622)  to  elect  to  proceed  against  the  defendants : 
Thompson  v.  Davenport,  9  B.  &  C.  78,  86,  -unless  in  the 
meantime,  with  fall  knowledge  as  to  who  were  the  princi- 
pals, and  with  the  power  of  choosing  between  them  and  the 
agent  (Addison  v.  Gandassequi,  4  Taunt.  874,  and  Patterson 
V.  Gandassequi,  15  East  62),  they  had  distinctly  and  unques- 
tionably elected  to  treat  the  agent  alone  as  the  debtor. 
Principals  and  agent  were  equally  liable  upon  the  contract, 
and  the  vendor  had  a  clear  option  as  to  which  of  them  he 
would  hold  responsible.  The  question  is,  What  is  sufficient 
to  constitute  a  binding  election  in  point  of  law  ?  In  gen- 
eral, the  question  of  election  can  only  be  properly  dealt  with 
as  a  question  of  fact  for  the  jury,  subject  to  the  direction  of 
the  presiding  Judge,  as  was  done  in  the  case  of  Calderv. 
Bobell,  L.  R  6  C.  P.  486  ;  but  there  may  no  doubt  be  cases 
in  which  the  act  of  the  contractee  in  regard  to  his  dealings 
with,  or  proceeding  against  the  agent,  with  full  knowledge 
of  the  facts  and  freedom  of  choice,  may  be  such  as  to 
preclude  him  in  point  of  law  from  afterwards  resorting  to 
the  principal." 

That  was  a  case  the  converse  of  this  The  defendants, 
the  principals,  sought  to  avoid  a  just  liability  by  setting 
up  that  the  plaintiffs  had  lost  their  remedy  by  electing  to 
look  to  the  insolvent  estate  of  the  agent,  who  was  liable 
only  by  reason  of  his  not  having  disclosed  at  the  time 
of  purchase  that  he  was  acting  not  on  his  own  account  but 
for  the  defendants. 

In  this  case  I  should  hold  as  matter  of  fact  the  plaintiff, 
knowing  all  the  circumstances,  chose  to  proceed  against 
the  principal,  at  the  time  not  intending  to  treat  the  defen- 
dant as  personally  liable,  though,  if  I  am  right  in  the 
opinion  I  have  expressed,  he  was  so  liable  on  the  note.  In 
the  ordinary  case  of  principal  and  agent  I  do  not  under- 
stand that  the  law  gives  a  remedy  jointly  against  both, 
though  both  are  individually  liable  at  the  option  of  the 
creditor  till  he  has  announced  his  option,  but  from  the 
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election  of  his  debtor  the  other,  whether  principal  or  agent, 
ceases  to  be  so.    The  proof  against  the  company  and 
acceptance  of  dividend,  for  the  taking  the  liquidator's 
cheque  and  keeping  it  appears  to  me  in  every  respect 
equivalent  to  a  judgment  against  the  company,  established 
a  binding  election.    As  I  have  already  pointed  out,  the 
defendant,  if  not  to  be  treated  as  an  agent  but  as  principal 
in  respect  of  an  original  dealing  between  him  and  the 
plaintiff,  there  is  no  consideration  to  sustain  the  note, 
unless  the  position  of  a  surety  can  be  assigned  to  him;  but 
it  is  clear  upon  the  evidence  that  he  was  not  assuming  the 
position  of  a  surety,  for  on  the  contrary  the  evidence 
discloses  that  he  did  not  intend  to  incur  any  personal 
liability  at  all,  and  the  law  makes  him  liable  on  the  note 
because  as  agent  the  debt  of  the  company  was  a  considera- 
tion to  support  the  note,  and  his  manner  of  signing  it 
precludes  him  from  saying  no  liability  was  to  attach 
to  him  upon  it.    But,  apart  from  allowing  him  to  deny 
liability  from  the  beginning,  the  law  does  not  preclude  him 
from  shewing  the  actual  position  of  the  parties,  or  that 
the  plaintiff's  own  voluntary  dealing  in  respect  to  the 
claim,  absolves  him  from  further  responsibility.    In  any 
■case  where  an  agent  signs  his  own  name  to  any  kind  of 
contract  he  is  personally  liable  thereon,  unless  it  appears 
upon  the  contract  itself  that  he  is  acting  for  another,  and 
not  for  himself;  and  the  only  distinction  between  such 
contract  and  the  contract  made  by  a  promissory  note,  is 
that  upon  the  peculiar  law  relating  to  bills  and  notes  no 
one  not  a  party  to  a  bill  or  note  can  be  sued  thereon, 
while  in  other  contracts  the  principal  may  adopt  the 
agent's  position  and  sue,  taking  his  choice  of  proceeding 
against  the  agent  or  principal ;  but  I  do  not  see  why  this 
distinction  should  prevent  the  consequences  that  flow  from 
the  principles  of  election. 

In  the  present  case  the  plaintiff  should  not  be  allowed 
to  make  this  distinction  in  his  favour,  as  he  did  in  fact  take 
■proceedings  against  the  company  on  this  note,  and  received 
the  benefit  thereof,  the  company  not  disputing  their  lia- 
bility. 
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There  remains  to  be  considered  the  question  raised  by 
the  plaintiff's  contention,  that  the  note  was  signed  by  the 
defendant  on  behalf  of  the  Toronto  Patent  Wheel  and 
Waggon  Company,  Limited,  without  the  name  of  the  com- 
pany, with  the  word  "  Limited  "  written  after  it ;  and  so, 
under  the  operation  of  section  79  of  40  Vic.  ch.  43, 
D.,  under  the  provisions  of  which  Act  the  company  was 
incorporated,  the  defendant  became  liable  to  pay  the 
plaintiff  as  holder  the  amount  of  the  note,  the  company 
not  having  paid  it.  The  provision  relating  to  this  conten- 
tion, is  as  follows :  "  If  any  director,  manager,  or  officer  of 
such  company,  or  any  person  on  its  behalf,  *  *  signs  or 
authorizes  to  be  signed  on  behalf  of  such  company  any 
hill  of  exchange,  promissory  note,  endorsement,  cheque, 
order  for  money  or  goods  *  *  wherein  its  name  with 
the  said  w^ord"  (Limited)  "after  it  is  not  mentioned  in 
manner  aforesaid,  he  shall  be  liable  to  a  penalty  of  $200,  and 
.shall  further  be  personally  liable  to  the  holder  of  any  such 
bill  of  exchange,  promissory  note,  cheque  or  order  for  money 
or  goods,  for  the  amount  thereof,  unless  the  same  is  duly  paid 
by  the  company."  This  note  in  one  sense  was  undoubtedly 
signed  on  behalf  of  the  company,  that  is,  on  account  of  a 
debt  or  obligation  of  the  company  ;  but  it  was  not  signed  in 
the  name  of  the  company,  and  not  so  signed  as  to  bind  the 
company,  or  to  make  it  appear  it  was  the  note  of  the 
company;  and  I  take  it  to  have  been  the  intention  of  the 
Legislature  by  this  enactm.ent  to  prevent  the  use  of  the 
company's  name  unaccompanied  by  the  word  "  limited," 
which  word  was  designed  to  notify  persons  dealing  directly 
or  indirectly  with  the  company  of  the  restricted  and 
:  limited  liability  of  the  members  of  the  company,  and  that 
it  was  not  intended  to  prevent  an  officer  in  his  own  name 
giving  a  bill  or  note  on  behalf  of  a  liability  of  the  com- 
pany to  a  creditor,  the  bill  or  note  not  purporting  on  its 
face  to  be  on  account  of  or  on  behalf  of  the  company.  In 
other  words  what  was  intended  w^as  to  prevent  the  use  of 
the  name  of  the  company,  without  the  word  "  limited," 
iippended. 
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It  was  held,  in  Penrose  v.  Martyr,  E.  B.  &  E.  499,  that 
the  secretary  of  a  company  under  the  provisions  of  the 
English  Joint  Stock  Company  s  Act,  1856,  19  &  20  Yic. 
eh.  47,  sec.  31,  which,  though  somewhat  differently  worded,, 
is  to  the  same  effect  as  our  Joint  Stock  Company's  Act, 
was  personally  liable  on  a  bill  drawn  on  the  company 
by  the  name  of  The  South  Wales  Steam  Packet  Com- 
pany, the  full  name  being  "The  South  Wales  Steam  Packet 
Company,  Limited,"  and  accepted  by  the  secretary  as  fol- 
lows :  "  John  Martyr,  secretary  to  the  said  company." 

Coleridge,  J.,  in  his  judgment,  at  p.  503,  expressed  the 
intent  of  the  Legislature  thus  :  "  The  object  of  the  Legis- 
lature obviously  was,  to  force  notice  of  the  limited  liability 
on  those  dealing  with  the  company." 

And  Crompton,  J.,  said :  "  I  think  that  the  intention  of 
the  enactment  plainly  was,  to  prevent  persons  from  beings 
deceived  into  the  belief  that  they  had  a  security  with  the 
unlimited  liability  of  the  common  law,  when  they  had  but 
the  security  of  a  company  limited;  and  that,  if  they  were 
so  deceived,  they  should  have  the  personal  security  of  the 
officer.  Therefore  I  think  we  must  see  that  the  accep- 
tance is  one  which,  if  the  name  had  been  right,  would 
have  bound  the  company." 

In  the  present  case  there  is  nothing  whatever  on  the 
face  of  the  note  that  connects  the  company  with  it,  or  by 
reason  of  which  it  could  be  bound. 

On  the  whole,  therefore,  but  with  considerable  doubt  as 
to  the  correctness  of  my  conclusion  upon  the  question 
whether  the  proof  of  the  plaintiff  against  the  company 
disentitled  him  to  succeed,  I  am  of  opinion  the  judgment 
of  my  learned  brother  Gait  at  the  trial  should  stand,  and 
the  plaintiff's  motion  be  dismissed,  with  costs. 

OsLER,  J.  A. — I  agree  with  the  Chief  Justice  that  the 
defendant  is  not  liable  upon  this  instrument  because  of 
anything  in  sec.  79  of  the  Canada  Joint  Stock  Compa- 
nies' Act,  1877.  That  section  declares  what  penalties  and 
lial)ilities  shall  be  imposed  upon  and  incurred  by  the 
company  and  their  officers  for  contravening  sec.  78,  which 
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makes  it  compulsory  upon  them  to  have  the  name  of  the 
former  mentioned  in  legible  characters  on  all  bills  of  ex- 
change, promissory  notes,  &c.,  purporting  to  be  signed  by 
or  on  behalf  of  the  company. 

I  think  it  clear,  for  the  reason  stated  in  the  judgment 
in  Penrose  v.  Martyr,  E.  B.  &  E.  499,  that  the  Act  only 
require  this  to  be  done  in  the  case  of  instruments  which 
purport  to  be  the  obligations  of  the  compan^^ 

There  is  nothing  which  forbids  a  director  or  other  officer 
to  agree  to  make  himself  personally  answerable  for,  or  to 
give  his  own  obligation  for,  a  debt  or  liability  of  the  com- 
pany. That,  in  fact,  is  what  the  plaintiff  says  the  defend- 
ant has  done  in  this  instance. 

But  if  his  contention  as  to  the  construction  of  the  section 
is  right,  it  would  folJow  that  by  doing  so  he  has  also 
incurred  a  liability  to  the  penalty  of  $200  imposed  by  that 
section,  which  reduces  the  argument  to  an  absurdity. 

The  case  therefore  turns  entirely  upon  the  question 
whether,  in  the  circumstances,  this  is  the  note  of  the  defen- 
dant. 

I  agree  that  if  it  had  been  issued  and  delivered  by  him 
in  its  present  shape,  as  a  note,  he  could  not  escape  liability 
merely  by  saying  that  he  did  not  intend  to  become  liable 
upon  it,  or  did  not  know  the  legal  effect  of  signing  it  as  he 
has  signed  it,  or  because  he  supposed  that  it  would  be  the 
note  of  the  company  and  not  his  own  note,  or  that  he  signed 
it  merely  as  an  agent.  If  it  is  his  signature  and  he  has 
not  clearly  shewn  upon  the  face  of  the  instrument  that  he 
merely  signed  it  for  some  third  party  who  is  liable  thereon 
in  the  character  in  which  he  has  signed  it,  he  must  be 
treated  as  the  contracting  party,  if  it  was  intended  as  a 
contract  at  all:  Hagarty  v.  Squier,  42  U.  C.  E.  165  ;  Laiiig 
V.  Taylor,  26  C.  P.  416 ;  Alexander  v.  Sizer,  L.  R.  4.  Ex. 
102  ;  Byles  on  Bills,  13th  ed.,  p.  87 ;  Story  on  Agency,  8th 
ed.,  sec.  269 ;  Lyman  v.  Lovekin,  20  C.  P.  363. 

But  it  is  clear  that  the  defendant  may  shew  that  the 
instrument  was  incomplete,  or  that  something  else  was  to 
be  done  to  it  before  it  became  a  contract. 

9 — VOL.  IX  O.E. 


€6 


THE  ONTARIO  REPORTS,  1885- 


[Vol. 


In  Story  on  Promissory  Notes,  7th  ed.,  p.  67  note,  it  is 
said  :  "  A  promissory  note,  like  other  written  contracts  not 
under  seal,  may  be  delivered  subject  to  an  oral  agreement 
that  it  shall  not  take  effect  until  a  future  time,  or  until 
something  else  has  been  done  that  the  parties  have  agreed 
upon ;  and  in  such  a  case  the  instrument  will  have  no 
operation  Until  the  condition  or  agreement  has  been 
performed,  even  if  the  delivery  is  made  to  the  other  party 
himself  *  *  This  *  *  does  not  infringe  the  rule 
against  admitting  oral  evidence  to  vary  or  contradict  a 
written  agreement  ;  for  in  these  cases  the  evidence  is 
used,  not  to  vary  the  contract  expressed  in  the  writing, 
but  to  shew  that  no  contract  was  entered  into  by  the 
parties.  *  *  Where  the  oral  agreement  is,  that  the 
writing  shall  not  be  a  promissory  note  until  the  happen- 
ing of  the  event  agreed  on,  it  does  not  vary  or  contradict 
a  written  contract,  because  none  has  been  made.  The 
writing  is  then  no  more  the  record  of  the  contract  than 
if  it  had  remained  in  the  hands  o£  the  maker,  or  had  been 
placed  in  the  custody  of  a  third  person."  i 

Now  in  the  case  before  us,  it  is  not  pretended  for  a 
moment  that  there  was  any  agreement  between  the  parties 
that  the  plaintiff  was  to  obtain  anything  else  than  the  note 
of  the  company  in  renewal  of  their  existing  over  due  note. 

That  is  what  he  asked  for ;  and  it  is  an  inference  of  fact 
that  he  knew  the  form  in  which  such  notes  were  signed 
and  made  by  the  company,  as  he  had  within  the  past  few" 
m^onths  received  no  less  than  four  notes  from  them,  includ- 
ing the  one  of  which  the  note  in  question  was  intended  to 
be  a  renewal,  all  of  which  bore  the  company's  name  as  the 
makers  thereof. 

It  is  found  as  a  fact  by  the  learned  Judge  who  tried  the 
case  that  the  plaintiff  knew  that  the  note  was  imperfect 
when  he  received  it.  A  farther  fact  which  does  not  admit 
of  controversy  is,  that  when  the  defendant  delivered  it  to 
the  plaintiff  or  his  book-keeper,  he  did  not  intend  that  it 
should  come  into  existence  as  a  note  until  it  had  been  com- 
pleted by  the  addition  of  the  company's  name  and  the 
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manager's  signature,  and  tlie  proper  inference  of  fact  from 
the  evidence  is,  that  it  was  so  delivered  to,  and  received  by 
the  plaintiff  in  order  that  he  might  procure  it  to  be  com- 
pleted in  that  manner. 

The  neglect  of  the  manager  to  affix  the  company's  name, 
and,  I  may  add,  the  neglect  of  the  plaintiff  to  see  that  he 
got  it,  cannot  convert  the  instrument  into  what,  in  the 
foregoing  circumstances,  in  my  opinion  it  never  w^as — the 
note  of  the  defendant. 

For  these  reasons,  which  are  based  substantially  upon 
the  findings  at  the  trial  and  upon  my  own  view  of  the 
evidence,  I  think  the  motion  should  be  dismissed.  I  am 
not  clear  that  there  may  not  be  a  perfectly  valid  defence 
on  the  ground  of  want  of  consideration,  if  it  be  possible  to 
treat  the  instrument  as  a  note  in  the  absence  of  any  proof 
of  agreement  or  intention  to  give  it  for  or  on  account  of 
the  company's  debt :  Chalmers  on  Bills  of  Exchange, 
2nd  ed.,  p.  85,  86,  Art.  91. 

I  do  not  further  consider  this  point  as  it  was  not  argued 
before  us. 

I  have  not  been  able  to  see  my  way  to  a  conclusion  in 
the  defendant's  favour  on  the  other  ground,  namely,  the 
alleged  election  by  the  plaintiff  to  prove  against  the  com- 
pany in  the  winding-up  proceedings,  for  if  the  instrument 
is  really  the  defendant's  note  it  is  not  a  case  of  agency  at 
all. 

Galt,  J.,  concurred  with  Osler,  J.  A. 

Motion  dismissed. 


Note. — See  O'Donnell  v.  Confederation  Life  Association,  10  S.  C.  R.  92. 
— Rep. 
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Clarke  v.  The  Kama  Timber  Transport  Company 
(Limited.) 

Canal — Dam-^Flooding  land — Cause  of  damage — Negligence — Vis  major 

— New  trial. 

The  defendants  were  incorporated  by  31  Vic.  ch.  66,  0.,  with  power  to 
take  and  appropriate  a  slip  of  land  200  feet  wide,  and  to  construct  and 
maintain  a  canal  from  Black  river  to  Lake  St.  John,  and  thence  to- 
Lake  Conchiching,  with  the  full  use  and  enjoyment  of  the  waters  of 
said  river,  and  the  tributary  streams  and  Lake  St.  John  for  floating  or 
moving  logs  ;  and  to  execute  thereon  all  necessary  works,  but  so  as  not 
to  impair  and  injuriously  affect  the  enjoyment  of  the  present  channels- 
thereof  ;  and  to  construct  and  keep  in  repair,  subject  to  such  provision, 
all  locks,  bridges,  and  erections  necessary  for  said  works  ;  the  price  or 
the  compensation  for  the  lands  taken  in  case  of  dispute,  or  for  any  lands 
flooded  or  injuriously  affected  by  the  company's  works,  to  be  settled  by 
arbitration.  The  defendants  under  their  statutory  powers  erected  a 
canal,  and  at  the  point  of  commencement  constructed  two  piers  entend- 
ing  into  the  river  ;  and  in  the  St.  John's  creek,  which  flowed  from  Lake 
St.  John  to  Black  river  below  the  canal,  a  dam  was  erected.  A  break- 
occurred  in  the  bank  of  Black  river  on  the  canal  side  beyond  the  piers, 
whereby  large  quantities  of  water  from  Black  river  flowed  into  the 
canal,  and  thus  into  Lake  St.  John.  Owing  to  the  formation  of  Black 
river  below  the  junction  of  St.  John  creek  therewith,  the  water  in  the 
creek  ^t  high  water  during  freshets  was  backed  up  into  Lake  St.  John 
and  overflowed  the  plaintiff's  and  other  lands  at  the  head  of  the  lake. 
The  plaintiff  contended  that  either  by  the  break  in  the  river  bank- 
whereby  more  water  was  brought  down  than  usual,  or  by  the  dam  pre- 
venting the  water  from  flowing  away,  it  remained  longer  than  it  other- 
wise would  have  done,  and  thus  caused  the  damage  complained  of- 
Special  questions  were  not  submitted  to  the  jury,  and  there  was  no- 
finding  by  them  as  to  whether  the  cause  of  damage,  if  any,  was  the^ 
dam  or  the  break  in  the  river  bank.    The  jury  found  for  the  plaintiff. 

Held,  therefore,  there  must  be  new  trial  to  ascertain  whether  the  damage, 
if  any,  was  caused  by  such  dam  or  by  the  break  in  the  river  bank  ;  and, 
if  by  the  latter,  was  it  the  result  of  negligence  or  by  vis  major  ? 

Queer e,  whether  there  was  any  liability  cognizable  in  a  court  of  law 
attachable  on  the  defendants  ;  and  whether  the  compensation  clause 
applied,  the  plaintiff's  land  not  having  been  flooded  under  any  right- 
so  to  do  claimed  by  the  company. 

The  plaintiff,  the  tenant  of  the  north  half  of  lot  22,  in 
the  second  concession  of  the  township  of  Rama,  which,  in 
his  statement  of  claim,  he  described  as  lying  near  lake  St. 
John,  presented  his  causes  of  action  against  the  defendants 
in  two  ways. 

First,  he  alleged  that  he  was  entitled  to  have  the  water  of 
the  lake  drained  and  carried  away  without  obstruction  by^ 


i 


ix.]       CLARKE  Y.  EAMA  TIMBER  TRANSPORT  CO.  (l'd.)  69 

the  St.  John  creek,  which  was  the  natural  outlet  for  the  said 
lake ;  and  that  the  defendants  obstructed  the  flow  of  the 
:said  stream  by  erecting  or  continuing  a  dam  or  wall  in 
the  bed  of  the  said  stream,  which  prevented  the  water  of 
the  said  lake  from  flowing  by  and  away  from  his  land ; 
^nd  the  defendants  also  failed  to  maintain  and  keep  the 
said  dam  in  repair,  and  by  reason  of  their  neglect  the  water 
flow^ed  over  the  land  of  the  plaintiflT. 

Secondly,  the  defendants  constructed  a  canal,  or  water 
-channel,  connecting  Black  River,  in  the  said  township, 
with  the  said  Lake  St.  John,  and  used  the  waters  of  the 
isaid  Black  River  for  the  purpose  of  supplying  the  said 
■canal,  and  but  for  the  said  canal  the  waters  of  the  said 
Black  River  would  not  have  flowed  into  the  said  lake. 
And  the  plaintifl"  alleged  that  the  said  canal  was  constructed 
for  the  purpose  of  floating  logs  and  timber  from  the  said. 
Black  River  at  certain  seasons  of  the  year,  and  when  not 
tised  for  this  purpose,  was  so  constructed  as  to  prevent  the 
waters  of  the  said  Black  River  from  flowing  into  the  said 
lake ;  and  owing  to  the  defective  state  of  the  repair  of  the 
€anal,  and  locks,  and  other  works  therein,  and  to  the  negli- 
gence of  the  defendants  in  allowing  the  same  to  become 
■out  of  repair,  the  waters  of  the  river  found  their  way  into 
the  said  lake  ;  by  reason  of  which  the  waters  of  the  lake 
flowed  over  the  plaintiff's  lands  in  the  spring  of  the  year 
1883,  and  caused  damage  to  the  plaintifl"s  crops,  herbage, 
and  bush,  and  deprived  the  plaintiflf  of  the  use  of  the  lands 
to  the  extent  of  $78 ;  and  subsequently  an  arbitration  was 
held  between  the  plaintiff*  and   defendants,  and  the 
arbitrators  awarded  to  the  plaintiff,  as  damages  for  the 
year  1883,  the  sum  of  $78,  which  amount  the  defendants 
have  refused  to  pay. 

The  plaintiff  further  alleged,  that  unless  the  said  canal  and 
the  locks,  and  other  works  thereon,  were  repaired  and  kept 
in  repair,  and  the  dam  and  obstructions  in  the  said  St . 
John  creek  removed,  the  plaintiff  would  continue  to  suffer 
damage  through  the  flooding  of  his  land  by  the  water  of 
the  said  Lake  St.  John ;  and  he  claimed  payment  of  the  said 
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sum  of  $78  for  damages,  and  an  injunction  restraining  the 
defendants  from  maintaining  the  said  canal  and  dams  in 
their  defective  condition. 

The  defendants,  the  Kama  Timber  Transport  Company,, 
alleged  in  their  statement  of  defence  that  they  were  and 
are  a  corporation  duly  incorporated  by  the  Act  31  Vic.  ch. 
66,  0.,  with  power  to  construct  and  maintain  a  canal  to 
connect  Black  River  with  Lake  Couchiching,  upon  a  strip 
of  land  two  hundred  feet  wide,  commencing  at  any  point 
on  Black  River  to  Lake  St.  John,  and  thence  to  Lake 
Couchiching ;  and  were  entitled  to  the  full  use  and  enjoy- 
ment of  the  waters  of  the  said  Black  River  and  tributary 
streams  and  Lake  St.  John,  for  the  purpose  of  floating  or 
moving  timber  or  logs  ;  and  to  execute  such  works  on  the 
course  of  the  Black  or  St.  John  Rivers  as  would  best  and 
most  economically  secure  the  passage  of  timber  and  saw 
logs ;  and  to  construct  and  maintain  all  locks,  bridges,  and 
erections  necessary  for  the  said  work  ;  and  to  acquire  the 
proprietorship  of  the  said  land ;  and  that,  pursuant  to  the 
powers  of  the  Act,  long  before  the  matters  complained  of 
are  alleged  to  have  arisen,  they  acquired  the  proprietorship 
of  the  said  strip  of  land,  and  constructed  a  canal  connecting 
the  waters  of  Black  River  with  the  waters  of  Lake  St. 
John  in  accordance  with  the  said  Act,  and  their  duties  and 
powers  under  the  said  Act ;  and  they  put  the  plaintiff  to 
proof  of  the  several  matters  and  things  alleged  by  him  in 
his  statement  of  claim. 

They  further  alleged  that  at  the  time  of  the  flooding, 
there  was  an  extraordinary  freshet  on  the  Black  River, 
and  the  natural  obstructions  in  the  channel  of  the  river 
below  the  said  canal,  and  below  the  junction  of  the  river 
and  the  St.  John  creek,  caused  the  waters  of  the  river  to 
back  up  the  creek  and  flood  the  plain tiff''s  land,  for  which 
the  defendants  were  not  responsible  :  that  the  said  freshet 
caused  the  banks  of  the  river  to  be  washed  away  near  the 
said  canal,  and  the  said  river  forced  itself  into  the  said 
canal,  and  thence  into  Lake  St.  J ohn  ;  and,  it  was  not  in. 
the  power  of  the  said  defendants  to  provide  against  the- 
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same,  but  no  greater  flooding  was  caused  thereby  than 
would  have  resulted  from  the  natural  obstructions  in  the 
said  river. 

They  also  alleged  that  if  the  arbitration  on  the  plaintiff's 
statement  of  claim  ever  took  place,  it  was  not  binding  on 
the  defendants,  and  the  defendants  did  not  assent  or  agree 
to  the  said  arbitration. 

And  the  defendants,  Thompson  Smith  &  Son,  alleged  fur- 
ther that  they  were  not  liable  for  the  alleged  claim  of  the 
plaintiff;  and  that  they  were  improperly  joined  as 
defendants. 

The  cause  was  tried  before  O'Connor,  J.,  and  a  jury,  at 
Toronto,  at  the  Fall  Assizes  of  1884. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

The  jury  found  for  the  plaintiff,  and  judgment  was  ac- 
cordingly entered  in  his  favour. 

During  Michaelmas  Sittings,  F.Arnoldi  obtained  an  order 
nisi  to  set  aside  the  judgment  for  the  plaintiff,  and  to 
enter  judgment  for  the  defendants. 

During  the  same  Sittings,  McCarthy,  Q.  C,  and  F, 
Arnoldi,  supported  the  order,  and  referred  to  Nichols  v. 
Marskcncl,  L.  R.  10  Ex.  255,  2  Ex.  D.  1 ;  Tucker  v.  Paren, 
8  C.  P.  63  ;  Muskoha  Mill  Co.  v.  The  Queen,  28  Gr.  563  ; 
Wardell  v.  Trenouth,  24  Gr.  465  ;  The  King  v.  Pease,  4 
B.  &  Ad.  30;  Vaughan  v.  Taff  Vale  B.  W.  Co.,  5  H.  &  679, 
29  L.  J.  N.  S.  Ex.  247 ;  Dunn  v.  Birmingham  Canal 
Navigation  Co,,  L.  R.  8  Q.  B.  42 ;  Coe  v.  Wise,  L.  R.  1 
Q.  B.  711. 

/.  K.  Kerr,  Q.  C,  contra,  referred  to  Geddis  v.  Proprie- 
tors of  Bann  Beservoir  Co.,  3  App.  Gas.  470 ;  Cracknell  v. 
Mayor  of  Thetford,  L.  R.  4  C.  P.  629  ;  White  v.  Corpora- 
tion  of  Gosfield,  2  0.  R.  287,  291  ;  Northwood  v.  Corpora- 
tion of  Baleigh,  3  0.  R.  347,  358. 
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February  28,  1885.  Cameron,  J. — From  the  evidence, 
it  appeared  the  defendants,  the  Rama  Timber  Transport 
Company,  in  the  year  1868  or  1869,  cut  a  channel  from 
the  Black  Hiver  on  lot  number  17,  in  the  5th  concession 
of  Rama,  to  Lake  St.  John,  and  at  the  point  of  com- 
mencement constructed  two  piers  extending  into  the 
river  with  a  space  between  of  nineteen  feet  five  inches, 
fitted  witli  stop  logs  about  ten  feet  from  the  flooring  or 
bottom  of  the  canal  to  the  top,  which  could  be  taken 
out  or  put  in  to  suit  the  requirements  of  the  defendants 
in  floating  timber. 

The  evidence  further  shewed  that  on  Sunday,  the  15th 
day  of  April,  1883,  the  water  in  the  river  made  its  way 
through  the  bank  adjoining  the  south  pier,  opening  for 
itself  a  channel  variously  estimated  from  twenty  to  forty 
feet  wide. 

It  appeared  that  on  the  canal  side,  beyond  the  pier, 
there  was  no  protection  to  the  canal  bank,  the  canal  being 
a  trench  dug  through  the  natural  soil  varying  in  width. 
There  was  a  bridge  over  the  piers,  and  a  travelled  road 
along  the  bank  of  the  river  connecting  on  each  side  with 
this  bridge,  and,  in  the  opinion  of  the  witnesses  for  the 
plaintiff',  the  bank  of  the  river  was  weakened  by  back 
water  in  the  canal  from  time  to  time  washing  the  earth 
away  on  the  canal  side  behind  the  pier ;  but  the  evidence 
shewed  the  break  that  actually  took  place  on  Sunday  was 
caused  by  the  river  breaking  through.  The  evidence  was 
that  at  the  time  of  the  break  the  water  in  the  Black  River 
was  high  ;  but  it  was  conflicting  as  to  whether  it  was 
higher  than  usual  in  time  of  freshet,  that  is,  as  to  whether 
the  freshet  in  the  spring  of  1883  was  greater  than  usual. 

It  also  appeared  that  a  dam  had  been  constructed  in  the 
St.  John  Creek,  about  three  quarters  of  a  mile  from  the 
lake,  which  appeared  to  have  been  erected  by  the  defen- 
dants, the  Rama  Timber  Transport  Company,  in  the  year 
1881,  according  to  the  evidence  of  their  foreman  or  man- 
ager, Thomas  Cameron ;  but  the  preponderance  of  the 
evidence  was  that  this  dam  had  not  the  effect  of  raising 
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the  water  in  the  lake  more  than  four  or  five  inches,  and 
could  not  have  caused  the  injury  the  plaintiff' complained  of. 

The  evidence  on  both  sides  established,  that  owing  to 
the  formation  of  the  Black  River  below  the  junction  of  St. 
John  Creek  therewith,  the  water  in  the  creek  at  high  water 
in  time  of  freshet,  was  backed  up  into  Lake  St.  John  and 
overflowed  the  plaintiff's  and  other  lands  at  the  head  or 
upper  end  of  the  lake ;  and  the  contest  on  the  facts  was  as 
to  whether  the  water  had  not  remained  longer  than  usual 
on  the  plaintiff's  land  owing  to  the  break  in  the  bank  of 
the  river  bringing  more  water  through  the  canal  into  the 
lake,  which  was  a  question  of  fact  for  determination  b}^ 
the  jury ;  and  if  the  question  was  properly  left  to  them,  the 
Court  ought  not  to  interfere  with  their  finding  unless  the 
■evidence  very  strongly  preponderates  against  its  correct- 
ness. Special  questions  were  not  submitted  to  the  jury, 
and  it  is  impossible  to  say  whether  they  have  found 
against  the  defendants  by  reason  of  their  having  erected 
the  dam  in  1881  in  St.  John  Creek,  or  by  reason  of  the 
excessive  flow  of  the  water  from  the  Black  River  through 
the  canal,  which,  owing  to  the  terms  of  the  defendants' 
Act  of  Incorporation,  would  be  governed  by  different  legal 
■considerations. 

It  was  not  made  to  appear  on  whose  land  the  dam  in 
St.  John  Creek  was  erected;  but  if  the  evidence  of  the 
wdtness  Cameron,  who  said  the  chains  fastening  the 
stringers  of  this  dam  were  removed  in  the  spring  of  1883, 
so  that  it  would  cause  very  little  obstruction,  is  not  to  be 
credited,  and  that  would  be  a  matter  for  the  jury,  it  should 
be  assumed  against  the  defendants  they  still  continued  the 
obstruction  up  to  the  time  of  the  alleged  flooding  of  the 
plaintiff's  land,  and  although  it  does  not  appear  that  the 
plaintiff  is  a  riparian  proprietor  as  the  plan  filed  by  the 
defendants,  made  by  the  witness  Robinson,  shews  part  of 
another  lot  with  a  road  lying  between  his  land  and  the 
lake,  he  would  have  a  right  to  complain  of  the  wrongful 
flowing  of  water  upon  his  land  to  its  injury.  Should  it 
appear  that  the  defendants  are  not  liable  for  any  injury 
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that  may  have  resulted  from  the  flowing  of  the  water  of 
Black  River  through  the  bank  of  the  river  into  the  canal, 
and  thence  to  the  lake  and  the  plaintiff's  land,  either  by 
reason  of  their  not  being  responsible  at  all  for  that  act 
under  the  circumstances,  or,  if  responsible,  the  extent  of 
the  compensation  must  be  determined  by  arbitrators  pro- 
perly chosen  under  the  Act,  and  not  by  a  Court,  it  will  be 
necessary  to  send  the  case  agaiu  to  a  jury  to  determine 
whether  the  injury  to  the  plaintiff  has  been  caused  by  the- 
dam  in  St.  John  Creek. 

The  defendants  contend  that  they  are  not  responsible 
for  the  alleged  damage  to  the  plaintiff,  because,  as  far  as 
the  plaintiff  is  concerned,  the  Act  of  incorporation  imposed 
no  duty  upon  them,  and  unless  by  their  voluntary  act  he 
has  been  injured  he  has  no  ground  of  complaint  against 
them.  It  may  be  well  to  consider  this  question  before 
dealing  with  the  question  of  the  tribunal  to  fix  the  com- 
pensation, if  the  plaintiff  is  entitled  to  any. 

The  power  given  to  the  defendants,  the  company,  by 
their  Act,  81  Vic.  ch.  C6,  sec.  2,  0.,  is : 

1st.  "  To  explore  the  country  lying  between  the  waters  of 
the  Black  River,  in  the  county  of  Ontario,  and  the  eastern 
shore  of  Lake  Couchiching;  to  designate  and  establish,  and 
to  take  and  appropriate  for  the  use  of  the  company  and  their 
successors,  a  strip  of  land  two  hundred  feet  in  width, 
extending  from  any  point  on  the  said  Black  River  *  * 
to  Lake  St.  John,  and  thence  to  Lake  Couchiching." 

2nd.  (Sec.  8)  "To  construct  and  maintain  a  canal  or  canals,, 
or  timber  slide,  to  connect  Black  River  with  Lake  Couchi- 
ching, upon  said  strip  of  land, and  shall  have  the  full  use  and 
enjoyment  of  the  waters  of  the  Black  River  or  tributary 
streams,  and  of  Lake  St.  John,  for  the  purpose  of  supplying 
said  canal,  and  floating  or  mooring  timber  or  saw  logs  ;  or 
may  execute  such  works  on  the  present  course  of  the  Black 
or  St.  John  Rivers  as  may  best  and  most  economically 
secure  the  passage  of  timber  and  saw  logs,  so  as  that  none  of 
the  works  or  acts  of  the  said  company,  shall  in  anywise 
impair  or  injuriously  affect  the  enjoyment  of  the  present 
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channels  of  the  Black  and  Si  John  Eivers  and  tributary 
streams."  (Sec.  4)  "To  construct,"  subject  to  the  last  pro- 
vision, "  and  keep  in  repair  all  locks,  bridges,  tow  paths, 
works,  and  erections  necessary  for  the  said  works." 

The  Act  further  provides:  (Sec.  7)  "  After  the  said  strip  of 
land  shall  be  set  out  and  ascertained  as  requif  ed,  for  making 
and  completing  the  said  canals  *  it  shall  be  lawful  for 
all  persons  who  shall  be  entitled  to  any  interest  in  said  lands 
to  bargain  and  sell  such  interest  to  the  company,  and  the 
company  may  contract,  compound,  compromise,  or  agree 
with  such  persons  as  to  the  price  to  be  paid  for  the  said  land  ; 
and  in  case  of  disagreement  between  the  said  company  and 
any  such  interested  persons,  as  to  the  price  of  or  compen- 
sation for  said  lands  *  *  or  for  any  lands  flooded  or 
injured  by  the  luorks  of  the  company,  it  shall  be  lawful  for 
such  disagreeing  persons  to  nominate  one  indiiferent  arbi- 
trator, and  for  the  company  to  appoint  another  indifferent 
arbitrator,  who,  together  with  a  third  to  be  chosen  by, 
them,  shall  award  and  order  the  amount  to  be  paid  by  the 
company  ;  Provided  that  any  such  award  may  be  enforced 
or  set  aside  in  like  manner  as  the  awards  of  arbitrators 
in  civil  cases." 

It  is  clear  from  these  provisions  the  company  had  the 
power  to  make  a  canal  on  the  strip  of  land  they  were 
empowered  to  acquire  in  any  manner  they  pleased,  subject 
only  to  the  obligation  not  in  anywise  to  impair  or  injuri- 
ously affect  the  enjoyment  of  the  then  existing  channels 
by  the  persons  having  the  right  to  the  enjoyment  of  the 
Black  and  St.  John  Kivers  and  tributary  streams.  The  St. 
John  Creek  is  a  tributary  of  the  Black  Eiver.  This  being 
their  right,  the  company  have  enjoyed  it  since  1868  or 
1869,  and  their  works  were  in  sufficient  repair  for  their 
purposes.  The  only  want  of  repair  disclosed  by  the  evi- 
dence was  the  rot  in  the  upper  log  of  the  pier,  which  does 
not  seem  to  have  in  any  manner  tended  to  cause  the 
breach  of  the  river  through  its  banks.  It  was  not  there- 
fore the  works  as  works,  or  their  use  for  the  purposes  of 
the  company,  that  caused  the  flooding  complained  of. 
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The  provision  in  the  Act  with  respect  to  keeping  locks 
and  bridges,  works  and  erections  necessary  for  the  works 
in  repair,  is  an  enabling  provision,  made  probably  ahun- 
dantia  cautelce,  and  does  not  cast  any  obligation  upon  the 
company  that  would  not  exist  at  common  law. 

If  the  company  had  made  the  opening  through  the  bank 
forced  by  the  river  for  the  purposes  of  their  business  author- 
ized by  their  Act,  they  would  not,  upon  the  authority  of 
Dunn  V.  Birmingham  Canal  Navigation  Co.,  L.  E.  8  Q.  B. 
42,  have  been  liable,  for  they  cannot  be  liable  for  doing  that 
which  the  law  allows  or  expressly  empowers  them  to  do. 
It  would  be  a  strange  anomaly  to  hold  them  liable  for 
that  which  they  have  not  voluntarily  done  or  authorized 
to  be  done,  when  if  they  had  done  the  same  thing  volun- 
tarily they  would  not  have  been  liable  for  any  injurious 
results  flowing  therefrom.  The  water  of  Black  River 
which  poured  into  the  defendants'  canal  through  the 
channel  it  made  for  itself,  reached  the  lake  through  the 
channel  of  the  canal,  and  not  otherwise;  and  if  its  so  reach- 
ing the  lake  can  be  treated  as  the  act  of  the  defendants,  it 
must,  I  think,  be  regarded  as  an  act  authorized  by  their 
Act  of  Incorporation  in  leading  the  waters  of  Black  Eiver 
to  Lake  St.  John;  and  upon  the  evidence  it  is  shewn  that 
the  way  so  made  was  used  by  the  defendants  for  the 
transport  of  timber  and  logs  until  the  breach  in  the  river's 
bank  was  repaired. 

If  then  there  is  any  liability  resting  upon  the  defen- 
dants to  make  compensation  to  the  plaintiff,  it  must  be  in 
the  manner  pointed  out  in  the  seventh  section  of  the  Act. 
That  section  is  certainly  not  framed  with  great  lucidity, 
and  may  involve  some  difficulty  in  making  it  applicable 
in  its  literal  terms  to  the  present  case.  It  evidently  sup- 
poses that  the  company  will  claim  the  right  to  acquire  or 
flood  land,  and  will  tender  compensation  therefor  to  the 
persons  injured,  who  being  dissatisfied  therewith  can  have 
an  arbitration  in  the  manner  indicated  by  the  clause.  In 
this  case  the  defendants  do  not  claim  the  right  to  take  or 
flood  the  plaintiff's  land.    They  deny  that  they  have  done 
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him  any  injury,  and  thus  the  case  does  not  appear  to  be 
covered  in  terms  by  the  clause. 

But  assuming  that  to  be  so,  I  can  only  say  with  Chief 
Baron  Kelly,  in  Dunn  v.  Birmingham  Canal  Navigation 
Co.,  L.  K.  8  Q.  B.  42,  at  page  47,  in  answer  to  the  conten- 
tion, "  If  this  action  could  not  be  maintained,  the  plaintiff 
would  be  without  remedy,  as  the  compensation  clause  is 
not  applicable.  If  that  were  so,  then  no  doubt  the  Legisla- 
ture may  have  inflicted  a  grievous  injustice  upon  the  pro- 
prietors of  mines,"  the  plaintiffs.  "  But  still  *  *  if  the 
canal  company  have  done  no  more  than  the  Legislature  have 
authorized  them  to  do,  and  damage  results,  and  although 
there  may  be  no  clause  in  the  Act  affording  compensation, 
no  action  can  be  maintained." 

I  think,  however,  if  the  defendants  have  overflowed  the 
plaintiff's  land,  a  method  may  be  found  to  bring  them 
within  the  compensation  clause,  notwithstanding  its  defec- 
tive construction. 

This  case  is  not,  in  its  circumstances,  like  Fletcher 
V.  Rylands,  L.  R.  8  H.  L.  330,  or  Nichols  v.  Marslancl, 
L.  R  10  Ex.  255,  and  2  Ex.  D.  1,  as  the  defendants  did 
not  store  up  the  water  in  their  land  from  whence  it 
escaped  and  damaged  the  plaintiff's  property.  What 
the  defendants  did  was  to  replace  the  natural  bank  of 
the  Black  River  for  a  certain  distance  with  an  artificial 
retaining  wall,  so  to  speak,  joining  on  to  the  natural  bank, 
and  while  this  wall  remains  closed  the  w^ater  of  the  river 
keeps  its  natural  course  ;  and  if  the  defendants  had  not 
been  authorized  by  law  to  remove  the  river  bank,  I  have 
no  doubt  they  would  be  responsible  to  any  one  upon 
whose  land  the  water  of  the  river  was  cast  by  reason  of 
the  defendants'  improper  or  negligent  interference  there- 
with, so  as  to  lead  it  from  its  channel  on  to  the  land  of 
another. 

Assuming,  however,  that  under  the  circumstances  given 
in  evidence  in  this  case,  the  defendants  could  be  held 
responsible,  the  question  that  was  raised  in  Nichols  v. 
Marsland,  L.  R.  10  Ex.  255,  2  Ex.  D.  1,  of  vis  major,  should 
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liave  been  submitted  to  the  jury,  and  that  question  was  not 
left  to,  or  considered  by  the  jury.  The  direction  of  the 
learned  Judge  that  the  defendants  were  bound  to  keep 
their  works  in  repair,  as  far  as  this  plaintiff  is  concerned, 
was  one  not  warranted. 

As  the  learned  Judge  is  reported  in  the  short-hand 
reporter's  notes  his  language  was:  "As  matter  of  law  I 
tell  you  that  the  defendants  -  were  bound  to  keep  it  (the 
dam)  in  a  good  state  of  repair.  What  I  mean  is,  as  matter 
of  law,  these  defendants  (this  company)  were  bound  to 
maintain  their  dam  in  a  good  state  of  repair — in  such  a 
state  of  repair  as  to  prevent  injury  to  the  property  of 
others." 

If  I  am  right  in  the  view  that  the  defendants  were  not 
bound  to  have  a  dam  or  any  other  obstruction  at  the 
point  of  connection  between  the  Black  River  and  the  canal 
or  channel  cut  by  them  in  pursuance  of  their  powers,  there 
could  be  no  obligation  upon  them  to  keep  such  work  in 
repair.  There  is  nothing  in  the  Act  that  requires  the  com- 
pany to  make  piers  or  a  dam  at  the  junction.  The  fact 
of  their  having  made  these  piers,  fitted  as  they  were  with 
stop  logs,  imposed  no  obligation  upon  them  to  keep  the 
logs  in  their  place,  and  thus  present  a  barrier  to  the  flow 
of  water  from  the  river  into  the  canal.  Their  duty  was 
only  not  to  interfere  with  the  use  and  enjoyment  of  the 
channels  of  the  river  and  tributaries  by  others  having  the 
right  to  the  use  and  enjoyment  of  such  channels. 

I  am  therefore  of  opinion,  if  there  is  a  liability  attach- 
ing to  the  defendants  cognizable  in  a  court  of  law  in 
the  present  case,  the  opinion  of  the  jury  would  require  to 
be  taken  whether  the  breach  in  the  bank  of  the  river  was 
caused  by  a  want  of  repair  or  by  the  freshet  being  of  a 
character  to  amount  to  a  vis  major  as  defined  by  the  judg- 
ment of  the  Court  in  Nichols  v.  Marsland,  L.  R.  10  Ex. 
255,  2  Ex.  D.  1. 

The  evidence  shews  that  other  persons  than  the  defen- 
dants constructed  and  used  a  dam  in  St.  J ohn  Creek,  and 
I  do  not  understand  that  the  defendants  assert  that  they 
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constructed  this  dam  as  part  of  their  works.  If  it  is  to  be 
considered  as  part  of  the  work  authorized  by  the  defen- 
dants' Act  of  incorporation,  and  it  causes  an  injury  by 
flooding  the  land  of  the  plaintiff,  the  method  of  ascertaining 
the  compensation  would  be  that  prescribed  by  the  statute, 
and  this  action  would  not  be  maintainable  ;  but  the  defen- 
dants have  not  so  presented  their  defence  either  by  their 
pleading  or  the  evidence.  In  fact,  as  far  as  the  pleading 
_goes,  the  defendants  have  denied  that  the  case  comes  within 
the  compensation  clause  ;  but  they  have  set  up  as  to  the 
works  at  the  Black  River,  that  they  were  made  and  execu- 
ted under  their  powers;  and  on  the  argument  Mr.  McCarthy 
contended  if  the  plaintiff  were  entitled  to  compensation  it 
could  only  be  in  the  manner  indicated  by  the  statute.  The 
award,  as  I  understand  the  parties,  is  not  sustainable  as 
binding  upon  the  defendants.  There  was  no  evidence  what- 
ever given  of  a  submission  by  the  defendants,  and  the 
award  was  only  used  to  fix  the  amount  of  damages  as  to 
which  the  defendants  raised  no  objection,  if  they  were 
liable  in  law. 

I  am  of  opinion,  therefore,  that  there  must  be  a  new 
trial  to  ascertain  whether  the  damage,  if  any,  to  the 
plaintiff  by  the  act  of  the  defendants,  was  caused 
by  the  dam  in  St.  J ohn  Creek,  or  by  the  water  coming 
through  the  breach  in  the  bank  of  Black  River;  and,  if  by 
the  latter,  whether  the  breach  w^as  the  result  of  any 
negligence  of  the  defendants  or  by  vis  major. 

It  is  not  necessary  to  express  any  opinion  upon  the 
merits  as  disclosed  by  the  evidence,  though  I  entertain  a 
very  strong  one,  as  the  parties  have  the  right  to  have  the 
opinion  of  the  jury  upon  the  questions  of  fact  involved  in 
the  case. 

Galt  and  Rose,  JJ.,  concurred. 

Order  absolute  for  new  trial. 
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[COMMON  PLEAS  DIVISION.] 

BouLTBEE  V.  Burke. 

Statute  of  Limitations — Part  payment — Implied  promise  to  pay  residue. 

To  make  a  part -payment  take  a  debt  out  of  the  bar  raised  by  the  Statute- 
of  Limitations,  it  is  sufficient  if  the  payment  be  made  in  respect  of  a 
larger  debt  which  is  the  one  sued  on.  The  paj^ment  of  part  is  an  act- 
from  which  the  inference  may  be  drawn  that  the  debtor  intended  to  pay 
the  balance  though  no  special  reference  is  made  thereto  at  the  time  of 
such  part  payment. 

In  an  action  to  recover  the  balance  of  an  alleged  debt  to  which  the  statute 
was  pleaded  as  a  bar,  the  debt  was  proved  as  also  that  several  payments 
were  made  by  the  defendants  thereon  :  Held,  that  an  implied  promise 
to  pay  the  balance  might  be  inferred ;  and  therefore  the  statute  did  not 
apply. 

The  statement  of  claim  was  on  an  account  stated  in 
June,  1873,  at  $5,000,  alleging  subsequent  payments  made 
thereon  to  the  amount  of  $2,500 ;  and  claiming  a  balance' 
due  of  $2,500,  with  interest. 

The  defendant  by  his  statement  of  defence  denied  that- 
there  had  been  any  f  tatement  of  account,  or  any  pay- 
ments thereon,  or  that  there  was  anything  due  to  the 
plaintiff ;  and  also  set  up  the  Statute  of  Limitations. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Toronto,  at  the  Fall  Assizes  of  1884. 

The  evidence  on  the  part  of  the  plaintiff  was,  that  prior 
to  June,  1873,  the  plaintiff  and  defendant  had  been  in 
partnership  in  a  mill  for  the  manufacture  of  lumber,  and 
owned  a  tug  in  connection  therewith  ;  and  also  were  in 
partnership  in  a  farm  :  that  in  June,  1873,  the  partnership 
was  dissolved,  the  defendant  taking  over  the  assets,  and 
the  parties  had  a  settlement  of  accountc,  but  the  plaintiff 
was  to  hold  the  tug  as  collateral  security;  and  the  following 
document  was  signed :  "  We  hereby  settle  our  accounts  as 
to  mill  lumber,  boat,  and  farming  operations,  &c.,  being  an 
indebtedness  of  D.  G.  Burke  to  A.  Boultbee  $5,000;  and 
it  is  hereby  agreed  upon  by  said  Boultbee  as  the  amount  due 
him."  This  was  signed  by  both  the  parties  :  that  in  1878, 
1879,  1880,  and  1881,  payments  were  made  on  account  of 
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the  indebtedness  to  the  amount  of  $2,500,  leaving  a  balance 
due  ot  $2,500. 

The  defendant  denied  that  there  ever  had  been  a  disso- 
lution of  the  partnership,  but  that  the  document  was 
signed  merely  to  protect  the  business  against  creditors : 
that  certain  of  the  amounts  had  been  paid  the  plaintiff  out 
of  the  business;  others  on  account  of  the  sale  of  the  boat ; 
and  a  sum  of  $300  paid  in  1881,  was  in  respect  of  a  bargain 
made  between  the  plaintiff,  who  was  a  member  of  the 
House  of  Commons,  and  the  defendant,  to  procure  for 
defendant's  brother  the  appointment  of  Postmaster  of 
Markham. 

The  defendant  also  set  up  the  Statute  of  Limitations, 
and  claimed  that  there  was  no  evidence  that  the  payments 
were  made  on  account  of  the  debt,  or,  if  so  made,  were 
made  under  such  circumstances  from  which  a  promise 
could  be  implied  to  pay  the  residue. 

The  learned  Judge  held  that  the  evidence  satisfied  him 
that  the  document  of  June,  1873,  was  a  settlement  arrived 
at  of  the  previously  existing  partnership  between  the 
plaintiff  and  the  defendant ;  and  the  evidence  also  satisfied 
him  that  the  sums  of  money  paid  by  the  plaintiff  to  the 
defendant  were  paid  on  account  of  that  settlement ;  and  he 
gave  judgment  in  favour  of  the  plaintiff  for  the  amount 
claimed,  with  costs. 

In  Hilary  Sittings,  Tilt,  Q.  C,  moved  on  notice  to  set 
aside  the  judgment  entered  for  the  plaintiff,  and  to  enter 
judgment  for  the  defendant,  on  the  grounds  taken  at  the 
trial ;  and  also  on  affidavits. 

During  the  same  sittings,  February  13,  1885,  Tilt,  Q.  C, 
supported  the  motion.  On  the  evidence  the  judgment 
should  have  been  for  the  defendant.  The  defendant,  how- 
ever, is  entitled  to  succeed  on  the  Statute  of  Limitations. 
In  order  to  cause  a  payment  of  part  of  a  debt  to  take  ths 
debt  beyond  the  operation  of  the  statute,  not  only  must  it 
be  shewn  that  the  payment  is  made  on  account  of  a  debt, 
but  that  such  payment  is  made  in  respect  of  the  debt  for 
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wliicli  the  action  is  brought :  Ti'ppets  v.  Heane,  1  C.  M.  & 
R.  252;  Bavies  v.  Edivards,  7  Ex.  22 ;  Morgan  v.  Rowlands, 
L.  R.  7  Q.  B.  493  ;  Ball  v.  Parker,  89  U.  C.  R  488,  in 
Appeal  1  A.  R  593,  608.  The  evidence  here  failed  to  bring* 
the  payments  within  the  principle  thus  laid  down.  The 
affidavits  clearly  shew  that  the  payment  of  the  S300  was 
for  the  obtaining  of  the  office  of  postmaster,  and  not  on 
account  of  the  alleged  debt. . 

H.  J.  Scott,  Q.  C,  contra.  On  the  merits  the  judgment 
was  properly  entered  for  the  plaintiff.  Then  as  to  the 
statute.  There  is  no  difficulty  as  to  the  law.  The  whole 
question  is,  as  to  the  application  of  the  facts ;  and  the  evi- 
dence clearly  shews  that  the  payments  were  made  on  the 
debt  now  sued  on.  The  affidavits  filed  in  no  way  assist 
the  defendant. 

February  28,  1885.  Cameron,  C.  J. — The  question 
involved  in  this  case  is  one  of  fact  rather  than  one  of  law, 
unless  the  contention  of  the  defendant  is  entitled  to  prevail, 
that  the  payment  by  a  debtor  to  his  creditor  of  a  portion 
of  the  debt  without  more,  that  is,  without  acknowledg- 
ment that  there  is  a  balance  still  due,  or  some  declaration 
of  the  debtor  to  denote  the  payment  is  made  in  respect  of 
a  larger  indebtedness,  does  not  prevent  the  bar  raised  by 
the  Statute  of  Limitations. 

On  the  facts  I  am  of  opinion  the  finding  of  the  learned 
Judge  at  the  trial  was  right,  and  the  judgment  rendered  in 
favour  of  the  plaintiff  should  not  be  interfered  with. 

The  settlement  that  the  joarties  came  to  in  1873,  signed 
by  the  defendant,  establishes  a  debt  at  that  time  due  by 
the  defendant  to  the  plaintiff  of  $5,000,  in  respect  of  a  part- 
nership between  them.  The  probabilities  are  in  favour  of 
the  plaintiff's  evidence  that  they  ceased,  and  against  the 
defendant's  that  they  continued,  to  be  partners  after  that 
time.  If  that  be  so,  the  payments  made  by  the  defendant 
after  the  settlement  in  ]873  would  be  referable  to  this 
claim,  unless  they  were  made  on  account  of  the  purchase 
of  the  tug  Isabella.    The  plaintiff  denies  that  they  were 
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made  in  respect  of  that  vessel,  and  swears  positively  they 
were  made  on  account  of  this  debt,  and  that  the  vessel  was 
only  held  by  him  as  security  for  payment  of  the  debt,  and 
was  at  the  request  of  the  defendant  transferred  to  the 
defendant's  brother  upon  an  arrangement  to  do  so  on 
receipt  of  the  sum  of  $750,  on  account  of  the  debt  of  $5,000. 
The  defendant,  on  the  contrary,  alleges  that  some  of  the 
payments  were  in  respect  of  the  partnership  business  still 
carried  on,  others  in  respect  of  the  purchase  of  the  tug  ; 
and  a  sum  of  $300,  paid  in  1881,  was  made  in  respect  of  a 
corrupt  bargain  with  the  plaintiff,  a  member  of  the  Com- 
mons of  Canada,  to  procure  for  the  brother  of  the  defendant  ^ 
the  office  of  Postmaster.  The  learned  Judge,  who  had  the 
•opportunity  of  both  seeing  and  hearing  the  parties,  has 
given  credit  to  the  plaintiff ;  and,  even  if  we  had  consider- 
,able  doubt  as  to  the  correctness  of  his  conclusion  on  a 
review  of  the  shorthand  reporter's  notes  of  the  evidence,  we 
ought  not  to  interfere  where  the  question  is  one  to  be 
-determined  on  the  credit  to  be  given  to  the  witnesses  as  it 
is  in  this  case.  But  as  I  have  already  said,  I  think  the 
finding  of  the  learned  Judge  is  fully  sustained  by  the 
■evidence. 

There  remains  to  be  considered  the  question  of  law. 

The  contention  of  the  defendant  is  wider  and  goes  further 
than  the  law  warrants,though  beyond  doubt  the  authorities, 
•cited  by  Mr.  Tilt,  appear  strongly  to  support  the  contention. 

xUl  that  is  necessary  to  be  shewn  to  cause  a  payment  of 
part  of  a  debt  to  take  the  debt  beyond  the  operation  of  the 
Statute,  has  been  shewn  in  this  case. 

The  requirements  according  to  Tippets  v.  Heane,  1  C. 
M.  &  R.  252,  cited  by  Mr.  Tilt  for  that  purpose,  are,  that 
the  payment  should  be  made  on  account  of  a  debt ;  and, 
secondly,  that  such  payment  is  made  in  respect  of  the  debt 
for  which  the  action  was  brought. 

In  that  case  the  payment  was  made  by  the  hands  of  a 
stranger,  intrusted  by  the  defendant  with  the  mone3%  with- 
out any  information  as  to  why  the  money  was  to  be  handed 
to  the  plaintiff  or  any  reference  to  a  debt  due  by  the 
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defendant  to  the  plaintiff.  There  was  thus  nothing  to  shew 
why  the  money  was  paid,  and  nothing,  except  the  existence 
of  a  debt,  from  which  any  inference  could  be  draw^n  that 
the  money  was  given  on  account  of  such  debt.  If  then  as- 
now  the  parties  to  the  suit  could  have  given  evidence,  the 
difficulty  in  the  plaintiff's  way  might  have  been  readily 
removed.  ' 

It  may  be  conceded  the  payment  must  be  made  by  the 
debtor  as  a  payment  on  account,  and  that  the  creditor 
cannot  by  an  act  of  his  give  to  it  an  effect  the  debtor  did 
not  intend,  by  treating  it  and  crediting  it  as  a  payment. 
But  in  the  case  of  Tippets  v.  Heane,  if  it  had  appeared 
that  the  plaintiff  had  written  to  the  defendant  requesting 
him  to  pay  the  amount  of  his  note,  and  the  defendant  had 
sent  the  £10,  he  did  send  to  the  plaintiff,  there  could  be  no 
reasonable  doubt  the  payment  could  have  been  treated  as 
a  payment  on  account  of  the  larger  debt,  and  would  have 
prevented  the  operation  of  the  Statute  of  Limitations. 

Thus,  in  Wainman  v.  Kynman,  1  Ex.  118,  Baron  Kolfe,, 
said  at  p.  121 :  "In  order  to  take  the  case  out  of  the  Statute,, 
the  circumstances  must  be  such  as  to  warrant  the  jury  in 
inferring  a  promise  to  pay.  Here  there  were  circumstances 
from  which  such  a  promise  might  possibly  have  been 
inferred  ;  but  we  think  they  ought  to  have  been  laid  before 
the  jury,  and  that  the  mere  fact  of  part  payment  does  not 
necessarily  take  the  case  out  of  the  Statute." 

In  that  case  the  defendant  on  being  applied  to  for 
interest  on  a  promissory  note  payable  by  him  with  interest,, 
gave  the  plaintiff  a  sovereign  and  said  he  "  owed  the  money 
but  would  not  pay  it." 

Chief  Baron  Pollock,  before  whom  the  case  was  tried,,, 
told  the  jury  that  the  intention  of  the  defendant  was 
immaterial,  and  that  the  mere  fact  of  part  payment  was  of 
itself  sufficient  to  take  the  case  out  of  the  Statute. 

This  direction  was  held  by  the  Court  to  be  wrong  ;  and 
that  it  should  have  been  left  to  the  jury  to  say  whether  he 
used  the  words,  he  "  would  not  pay  "  in  jest,  and  without 
any  intention  of  refusing  to  pay. 
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In  Ball  V.  Parker,  89  TJ.  C.  R  488,  at  page  491,  Harrison, 
C.  J.,  said :  "  Part  payment  must  be  an  act  of  the  debtor, 
and  is  an  acknowledgment  by  him  of  an  existing  debt, 
^nd  from  this  acknowledgment  the  law  infers  a  promise 
to  pay  the  residue."  And  for  this  proposition,  the  learned 
Chief  Justice  cited  Morgan  v.  Roivlands,  L.  E.  7  Q.  B.  493, 
where  it  was  held  the  payment  of  interest  under  a  judg- 
ment recovered  for  such  interest,  the  principal  not  having 
been  sued  for  in  the  action  on  which  the  judgment  was 
recovered,  was  not  a  payment  sufficient  to  take  the 
principal  out  of  the  operation  of  the  Statute. 

Part  payment  would  seem  to  stand  upon  the  same  foot- 
ing in  regard  to  the  Statute  of  Limitations  as  an  acknow- 
ment. 

Lord  Blackburn,  in  Morgan  v.  Rowlands,  L.  E.  7  Q.  B. 
493,  at  page  498,  says  the  principle  in  Tanner  v.  Smart,  6 
B.  &  C.  603,  as  to  an  acknowledgment  has  been  applied  in 
all  cases  upon  part  payment,  particularly  in  Foster  v. 
Dawher,  6  Ex.  839,  and  Davies  v.  Edwards,  7  Ex.  22. 

In  the  same  case,  Hannen,  J.,  said,  at  page  498  :  "  I  think 
it  is  clear  that  a  pai-t  payment  is  not  sufficient  to  take  a 
debt  out  of  the  Statute  of  Limitations,  unless  it  be  such 
that  a  jury  might  fairly  infer  a  promise  to  pa}^  the  remain- 
der. No  doubt  very  slight  circumstances  might  be  sufficient 
to  support  such  an  inference  where  there  is  a  legal  duty 
to  pay." 

The  language  of  Baron  Parke  in  pronouncing  the  judg- 
ment of  the  Court  in  the  case  of  Foster  v.  Dawher,  if 
taken  literally,  would  seem  to  indicate  that  a  part  payment 
must  be  accompanied  by  an  acknowledgment  other  than 
the  payment  itself  affords,  from  which  a  promise  to  pay 
the  balance  may  be  inferred.  His  language  is,  at  page  853: 
"  But  even  upon  the  supposition  of  its  being  a  part  payment, 
it  was  not  such  within  the  Statute,  for  it  must  be  a  pay- 
ment of  a  portion  of  the  debt,  accompanied  by  an  acknow- 
ledgment from  which  a  promise  may  be  inferred  to  pay  the 
remainder." 

This  language  was  applicable  to  the  facts  which  shewed 
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there  was  in  fact  no  payment  ;  and  if  what  took  place 
amounted  to  a  payment  of  interest,  such  payment  under 
the  circumstances  was  not  intended  as  an  acknowledo;- 
ment  of  any  balance,  but  was  intended  to  be  a  payment  of 
the  whole  debt. 

In  Davies  v.  Ediuards,  Baron  Parke,  during  the  argument,, 
said,  at  page  23  :  "  To  take  a  case  out  of  the  Statute 
there  must  be  a  part  payment  of  the  debt,  coupled  with  a 
promise  to  pay  the  remainder ;  the  party  who  makes  the 
payment  must  in  effect  say :  '  I  make  this  payment  on 
account  of  the  debt.' " 

In  that  case  the  payment  was  made  not  by  the  debtor 
himself,  but  by  the  assignee  of  his  insolvent  estate,  and  so 
was  not  a  payment  by  which  the  defendant  impliedly 
undertook  to  pay  the  balance. 

The  cases  to  which  I  have  referred  have  been  reviewed 
and  considered  in  the  case  of  Ball  v.  Parker,  in  the  Queen's 
Bench,  39  U.  C.  R.  488,  and  subsequently  in  the  same  case 
in  the  Court  of  Appeal,  1  ^.  R.  593.  But  the  question  was 
not  considered  in  the  shape  in  which  it  has  been  presented 
by  Mr.  Tilt,  on  behalf  of  the  defendant. 

Treating  the  test  as  laid  do  wn  in  Maher  v.  Maber,  L.  R, 
2  Ex.  153,  to  be,  would  the  evidence  given  at  the  trial 
support  a  plea  of  payment  ?  If  it  would,  such  evidence  of 
payment  will  take  the  case  out  of  the  Statute  of  Limitations. 
It  is  clear  the  evidence  in  this  case  made  out  a  part  pay- 
ment. 

Baron  Bramwell  differed  from  the  rest  of  the  Court  as 
to  the  conclusion  arrived  at  in  that  case ;  but  he  concurred 
in  the  opinion  of  the  other  Judges  that  evidence  sufficient 
to  support  a  plea  of  payment  would  take  the  case  out  of 
the  Statute.  As  to  which  he  said :  "  I  quite  agree  if  the 
evidence  given  would  have  supported  the  plea  of  payment,,  j 
then  there  is  a  sufficient  payment  of  the  interest  to  take  ' 
the  case  out  of  the  Statute  of  Limitations." 

It  seems  to  me  that  all  that  is  required  to  make  a  part 
payment  take  a  debt  out  of  the  bar  raised  by  the  Statute 
of  Limitations,  is  that  it  should  be  paid  in  respect  of  a 
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larger  debt,  and  which  debt  is  that  which  is  being  sued 
upon ;  and  such  payment  when  estabhshed  will  have  the 
same  effect  as  an  acknowledgment  in  writing,  when  the 
larofer  debt  is  established  to  the  knowledoje  of  the  debtor 
though  he  may  not  be  aware  of  its  precise  amount.  The 
payment  of  a  part  of  it  is  an  act  from  which  the  inference 
of  fact  may  be  drawn  that  the  debtor  intended  to  pay  the 
balance  without  any  special  reference  being  made  to  the 
balance  at  the  time  of  the  partial  payment.  The  debt  here 
was  proved ;  the  several  payments  made  by  the  defendant 
on  account  thereof  were  also  proved  ;  the  evidence  of  the 
plaintiff  being  credited,  and  the  existence  of  contradictory 
evidence  w^ould  seem  to  make  no  difference.  See  Maher  v. 
Maber,  L.  R  2  Ex.  153. 

There  were  circumstances  thc-n  established  from  which 
an  implied  promise  to  pay  the  balance  might  be  inferred 
by  the  Court  or  jury ;  and  the  Judge  in  this  case  having 
arrived  at  the  conclusion  the  payments  were  made  on 
account  of  the  debt,  the  judgment  should  stand,  and  the 
defendant's  motion  be  dismissed,  with  costs. 

I  should  add  that  the  afHdavits  filed  do  not  furnish  any 
ground  for  a  new  trial.  Assuming  the  facts  therein  set 
forth  to  be  true  and  the  inference  to  be  drawn  therefrom 
to  be  that  the  defendant's  brother  furnished  the  $300,  which 
the  defendant  alleges  were  paid  to  the  plaintiff  on  the  cor- 
rupt bargain  I  have  referred  to,  it  would  not  affect  the 
rights  of  the  parties  any  further  than  to  shew  the  defend- 
ant has  received  credit  for  a  larger  amount  than  he  paid, 
and  the  judgment  against  him  should  be  increased  by  that 
amount  as  the  other  payments  were  sufficient  to  take  the 
case  out  of  the  Statute.  But  the  facts  set  forth  are  not  incon- 
sistent with  the  plaintiff  s  evidence  as  the  circumstances 
that  the  payment  was  made  through  a  cheque  made  by  the 
defendant's  brother  in  favour  of  the  defendant,  and  a  letter 
of  the  plaintiff,  not  addressed  to  any  one,  asking  for  money 
urgently  being  found  among  the  brother's  papers  are  quite 
consistent  with  the  plaintiff"s  statement,  that  the  money 
was  paid  to  him  by  the  defendant  and  on  account  of  the 
debt  sued  on. 
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Ruse,  J. — I  quite  agree.  The  plaintiff  distinctly  stated 
that  the  payments  in  question  were  made  on  account  of  the 
admitted  indebtedness,  as  to  which  the  statutory  bar  had 
not  then  been  raised. 

Mr.  Scott,  asked:  "What  moneys  has  the  defendant  paid 
you,  that  you  are  aware  of,  on  account  of  this  claim  ?  A. 
I  know  that  he  has  paid  me  something  upwards  of  $1800." 

Then  follow  the  details,  and  again  plaintiff  is  asked : 
"  These  sums  you  have  spoken  of  have  been  received  by 
you  on  what  account  ?  A.  On  account  of  that  settled  in- 
debtedness.   Q.  The  balance  is  still  due  ?    A.  Still  due." 

On  cross-examination  it  does  not  appear  that  the  pay- 
ments were  not  expressly  made  on  account ;  and,  as  the 
learned  J udge  has  given  credit  to  the  plaintiff,  there  seems 
to  me  no  room  on  the  facts  for  Mr.  Tilt's  contention. 

Galt,  J.,  concurred. 

Motion  dismissed. 
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[COMMON  PLEAS  DIVISION]. 

Donovan  v.  Herbert. 

Ejectment — Insolvent  Act  of  1875,  sees.  68,  75 — Proceedings  zmder — Vali- 
dity— Bi(jht  of  stranger  to  question — Possession — Damages. 

In  ejectment  plaintiff  claimed  title  under  a  deed  from  the  assignee  in 
insolvency  of  P.  D.  Prior  to  the  issue  of  the  writ  of  attachment  in 
insolvency  P.  D.  had  conveyed  the  property  to  his  brother  L.  D. 
Two  of  the  creditors  claimed  that  the  deed  was  fraudulent,  and  made  a 
demand  under  sec.  68  of  the  Insolvent  Act  of  1875  on  the  assignes  to 
take  proceedings  to  have  the  deed  set  aside,  which  the  assignee,  on 
instructions  from  the  creditors,  refused  to  do,  whereupon  the  two  credi- 
tors obtained  from  the  Judge  an  order  under  that  section  authorizing 
them  to  take  the  proceedings  on  their  own  behalf.  Proceedings  were 
thereupon  taken  and  the  deed  set  aside.  The  land  was  advertised,  the 
period  therefor  being  shortened  by  the  Judge,  and  was  sold  to  F.,  but  in 
reality  to  the  plaintiff  to  whom  F.  conveyed.  The  assignee  was  notified 
of  the  sale  and  requested  to  execute  a  conveyance  to  the  purchaser 
which,  under  instructions  from  the  creditors,  he  refused  to  do,  where- 
upon an  order  was  obtained  from  the  Judge  directing  the  assignee  to 
execute  the  deed,  the  assignee's  solicitor  attending  and  opposing  the 
making  of  the  order. 

Under  sec.  68  the  "  benefit  derived  from  such  proceedings  shall  belong 
exclusively  to  the  creditor  instituting  the  same  for  his  benefit ;"  and 
under  sec.  75,  no  sale  is  to  be  completed  unless  it  *'  has  been  sanctioned 
by  the  creditors  at  their  first  meeting,  or  at  any  subsequent  meeting 
called  for  the  purpose  or  by  the  inspectors  ;"  and  also  the  period  of  the 
advertisement  might  be  shortened  *'  by  the  creditors  with  the  approval 
of  the  Judge." 

Held,  Rose,  J.,  dissenting,  that  the  sale  and  the  deed  thereunder  was 
valid. 

Per  Galt,  J — The  effect  of  sec.  68  was  to  withdraw  the  property  from 
the  general  body  of  creditors,  and  to  vest  it  in  the  litigating  creditors  ; 
andj  so  far  as  regards  proceeding  under  this  section,  creditors  when 
referred  to  in  the  statute  meant  litigating  creditors,  and  not  the  general 
body  of  creditors  ;  and  the  sale  having  been  sanctioned  by  such  litigat- 
ing creditors,  sec.  78  had  been  complied  with. 

Per  CAMEROisr,  C.J. — Under  sec.  68  the  benefit  to  accrue  from  the  proceed- 
ing passed  from  the  estate  to  the  litigating  creditors  ;  and  the  £<anotion 
of  all  the  creditors  referred  to  in  sec.  78  was  not  requisite  ;  but  even  if 
it  were,  the  defendant,  a  mere  stranger  to  the  insolvency  proceedings, 
was  not  in  a  position  to  raise  the  objection. 

Per  Cameron,  C.  J.,  also. — An  assignee  under  the  Insolvent  Act  1875,  is  not 
merely  the  executor  of  a  power,  but  takes  the  legal  estate  which  on 
conveyance  by  him  vests  in  his  grantee  clothed  with  the  trusts  with 
which  it  was  invested  in  the  asssignee. 

Per  EosE^  J .  —  The  meaning  of  sec.  68  was  not  that  the  litigating 
creditors  were  to  have  the  exclusive  benefit  of  the  proceeding  without 
limitation,  but  merely  the  benefit  thereof  as  oreditors,  that  is,  pay- 
ment of  their  debts  in  full ;  but  any  surplus  must  go  to  the  other 
creditors  :  that  on  the  deed  to  L.  D.  being  set  aside  the  property  did 
not  vest  in  the  litigating  creditors,  but  was  in  the  assignee  who  held 
it  in  trust  to  so  distribute  it,  and  this  being  a  matter  for  the  general 
benefit  of  the  creditors  it  was  subject  to  the  other  provisions  of  the  Act, 
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and  therefore  to  tlie  provisions  of  sec.  78,  wMcli  had  not  been  complied. 

with,  so  that  no  sale  was  made,  and  no  title  passed  thereunder. 
Re  Jarvis  v.  Cooke,  29  Gr.  303,  considered  and  commented  on. 
The  defendant  set  up  that  he  had  a  title  by  possession  ;  and  that  the  titl» 

was  outstanding  in  a  mortgage  ;  but  the  evidence  failed  to  establish  it. 

This  was  an  action  o£  ejectment  tried  before  Gait,  J.^ 
without  a  jury,  at  Toronto,  at  the  Spring  Assizes  of  1884, 

The  facts  so  far  as  material  are  set  out  in  the  judgment. 

The  learned  Judge  found  for  the  plaintiff  holding  the 
title  proved,  following  the  judgment  in  the  action  of 
trespass  between  the  same  parties  reported,  in  4  0.  R. ;  also 
that  the  defendant  failed  to  prove  a  title  by  possession ; 
and  assessed  the  mesne  profits  at  $200. 

During  Michaelmas  Sittings,  Osier,  Q.C.,  gave  notice  of 
motion,  returnable  on  the  22nd  of  May  last,  on  the  follow- 
ing grounds. 

1.  That  the  plaintiff  failed  to  prove  his  title  to  the  lands, 
in  question.  2.  That  the  defendant  showed  title  in  him- 
self by  possession.    3.  That  the  damages  were  excessive. 

During  Hilary  sittings,  February  10,  1885,  McCarthy,. 
Q.  C,  and  W.  Neshitt,  supported  the  motion.  The  first 
point  is,  that  the  plaintiff  failed  to  prove  such  title  in 
himself  as  would  entitle  him  to  recover.  This  raises  the 
question  as  to  the  validity  of  the  sale  under  the  insolvency 
proceedings.  The  validity  of  the  sale  depends  on  section 
78  of  the  Insolvent  Act  of  1875,  as  amended  by  section  20' 
of  40  Vic.  ch.  41,  D.   This  section  provides  that  no  sale  i& 

-to  be  completed  until  it  has  been  sanctioned  by  the  credi- 
tors at  their  first  meeting,  or  any  subsequent  meeting 
called  for  the  purpose  or  by  the  inspectors.  This  section 
has  not  been  complied  with.  The  assignee  occupies  the 
position  of  a  trustee.  The  law  is,  that  where  there  is  a 
trust  with  a  discretionary  power  in  the  trustee  to  con- 
vey, and  he  conveys,  though  wrongly,  if  he  acts  within 
the  scope  of  his  authority  the  estate  passes ;  but  where 
he  has  only  power  to  sell  subject  to   conditions,  the 

■performance  of  the  conditions  are  precedent  acts  to  the 
right  to  convey,  and  if  he  conveys  before  the  conditions- 


ix.]  DONOVAN  V.  HERBEET.  91 

are  complied  with,  then  no  estate  passes.  The  latter  is 
the  position  o£  an  assignee  under  the  statute.  He  holds 
the  lands  of  the  insolvent  with  a  power  to  convey  subject 
to  the  conditions  of  sec.  78,  and  such  conditions  are 
clearly  precedent  to  the  right  to  convey,  and  unless  the 
conditions  are  complied  with,  no  estate  pa&ses  :  Re  Jarvis 
V.  Cooh,  29  Gr.  303.  The  plaintiff  relies  on  sec.  C8  ;  but 
this  section  must  be  read  in  connection  with  sec.  78  as 
amended.  Sec.  68  merely  gives  the  right  to  realize  the 
debt  out  of  the  property,  but  does  not  give  any  right  to 
the  property.  If  there  is  any  surplus  it  goes  to  the  assig- 
nee for  the  other  creditors  :  Societe  General  de  Paris  v. 
Geen,  8  App.  Cas.  606.  The  alleged  sale  to  the  plaintiff  is 
absolutely  null  and  void,  and  did  not  operate  to  divest  the 
title  out  of  the  assignee  and  vest  it  in  the  plaintiff,  and 
nothing  passed  to  the  plaintifl'.  The  next  point  is,  as  to 
whether  it  is  open  to  the  defendant  to  raise  the  objection. 
He  can  clearly  do  so.  This  is  an  action  of  ejectment,  and  the 
plaintiff  must  recover  on  his  own  title ;  and  therefore  it  is 
open  to  the  defendant  to  shew  that  the  title  is  not  in  the 
plaintiff.  The  defendant  shews  a  title  by  possession  : 
Hooker  v.  Morrison,  28  Gr.  369,  376-7  ;  Keffer  v.  Keffer, 
27  C.  P.  257,  268  ;  Day  v.  Day,  L.  R.  3  C.  P.  751 ;  ThomiJ- 
son  V.  Bennett,  22  C.  P.  393.  There  was  not  proper  evi- 
dence of  the  links  in  the  plaintiff's  title.  The  documents 
produced  to  prove  the  plaintiff's  title  were  not  sufficient. 
The  original  documents  in  insolvency  should  have  been 
produced.  The  legal  estate  is  in  the  mortgagee,  and  the 
possession  is  in  the  defendant :  0.  J.  Act,  sec.  17,  sub-sec.  5. 
The  damages  were  clearly  excessive.  The  defendant  should 
have  been  allowed  for  the  taxes  paid  by  him. 

McMichael,  Q.C.,  contra.  As  to  the  first  point,  the  case  is 
governed  by  sec.  68.  This  section  provides  that  if  any  credi- 
tor desires  to  take  any  proceeding,  and  the  assignee,  under 
the  authority  of  the  creditors,  refuses  to  take  the  required 
proceeding,  and  such  creditor  obtains  an  order  from  the 
Judge  authorizing  him  to  take  such  proceeding,  the  benefit 
to  be  derived  therefrom  belongs  exclusively  to  the  credi- 
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tor  taking  such  proceeding.  The  effect  of  the  section  is, 
that  the  creditor  instituting  such  proceeding  under  that 
section  becomes  absolute  owner  of  what  comes  to  him 
through  that  proceeding.  Sec.  78  has  no  application ;  but 
in  any  event  the  creditors  referred  to  therein,  so  far  as  sec. 
68  is  concerned,  must  mean  the  creditors  taking  the  proceed- 
ing, and  not  the  creditors  generally.  The  case  of  Re  Jarvis 
V.  Cook,  29  Gr.  303,  is  quite  distinguishable.  That  was  a 
case  of  vendor  and  purchaser,  and  all  it  decides  is  that  a 
doubtful  title  cannot  be  forced  on  a  purchaser.  The  defen- 
dant, however,  is  not  in  a  position  to  question  the  validity 
of  the  proceeding.  This  was  a  matter  entirely  for  the 
creditors  to  the  insolvency  proceedings,  and  as  they  did  not 
choose  to  raise  any  objection,  it  does  not  lie  in  the  mouth  of 
the  defendant,  a  stranger  to  the  insolvency  proceedings,  to 
do  so.  The  defendant  failed  to  prove  a  possessory^  title. 
The  defendant  merely  occupied  as  licensee.  But  even  if  it 
be  assumed  that  he  did  take  possession,  and  became  a  tenant 
at  will,  a  new  tenancy  within  the  twenty  years  was 
created.  This  clearly  appears  from  the  judgment  in  the 
previous  action.  See  the  case  reported  in  4  O.  R  635. 
The  documents  produced  to  prove  the  plaintiff's  title  were 
clearly  sufficient.  There  was  not  sufficient  evidence  to 
shew  that  the  title  was  in  the  mortgagee ;  but,  if  neces- 
sary, the  mortgagee  can  be  added  as  a  co-plaintiff.  The 
damages  w^ere  in  no  way  excessive.  He  referred  to  Heath 
V.  Pugh,  6  Q.  B.  D.  345,  7  App.  Gas.  235  ;  Waddington  v. 
Roberts,  L.  R.  3  Q.  B.  579. 

March  7,  1885.  KosE,  J. — On  the  return  of  the  motion 
herein  it  was  ordered  to  stand  until  the  former  action 
should  be  decided  in  the  Gourt  of  Appeal  to  which  it  had 
been  carried. 

The  case  was  thereafter  argued  in  that  Court,  and  judg- 
ment given  in  favour  of  the  defendant,  on  the  ground  that 
the  plaintiff  had  failed  to  prove  his  title  in  that  action. 
This  of  course  left  the  plaintiff  free  to  sustain  the  judg- 
ment in  his  favor  in  this  action,  if  the  evidence  warranted 
it. 


ix.] 


DONOVAN  V.  HEEBERT. 


93 


The  motion  accordingly  came  on  for  argument  on  the  10th 
of  February,  instant,  when  the  following  objections  were 
taken  to  the  proofs  of  the  plaintiff's  title. 

1.  That  the  sale  under  the  Insolvent  Act  was  invalid 
and  passed  no  title. 

2.  That  the  original  documents  were  not  produced  to 
evidence  the  proceedings  in  insolvency.  We  certainly 
should  not  allow  this  objection  to  prevail ;  and,  if  neces- 
sary, would  allow  the  originals  to  be  put  in. 

3.  The  legal  estate  is  outstanding  in  a  mortgagee. 

4.  As  to  defence,  that  a  possessory  title  was  shewn. 

5.  In  computing  damages  no  allowance  for  taxes  paid, 
and  sum  excessive  for  the  time  covered  by  the  allowance. 

The  proceedings  in  insolvency  were  in  the  estate  of 
Patrick  Doyle  under  the  Insolvent  Act  of  1875. 

It  appears  that  prior  to  the  issue  of  the  writ  of  attach- 
ment the  insolvent  conveyed  the  property  in  question  to 
his  brother  Lawrence  Doyle.  The  assignee  was  appealed 
to  by  two  of  the  creditors,  viz.,  D.  &  J.  Sadlier  &  Co.,  and 
John  Murphy  &  Co.,  to  take  proceedings  to  have  the  con- 
veyance set  aside,  and  refused. 

The  demand  upon  the  assignee  was  made  pursuant  to  the 
provisions  of  sec.  68  of  the  Act  which  provides  that  "  If  at 
any  time  any  creditor  of  the  insolvent  desires  to  cause 
any  proceeding  to  be  taken  which  in  his  opinion  would  be 
for  the  benefit  of  the  estate,  and  the  assignee,  under  the 
authority  of  the  creditors  or  of  the  inspectors  refuses  or 
neglects  to  take  such  proceeding  after  being  duly  required 
so  to  do,  such  creditor  shall  have  the  right  to  obtain  an 
order  of  the  Judge  authorizing  him  to  take  such  proceeding 
in  the  name  of  the  assignee,  but  at  his  own  expense  and 
risk,  upon  such  terms  and  conditions  as  to  indemnity  to  the 
assignee  a.s  the  Judge  may  prescribe;  and  thereupon  any 
benefit  derived  from  such  proceeding  shall  belong  exclu- 
sively to  the  creditor  instituting  the  same  for  his  benefit 
and  that  of  any  other  creditor  who  may  have  joined  him  in 
causing  the  institution  of  such  proceeding." 

The  assignee  having  refused,  an  order  was  obtained  from 
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the  County  J udge  for  the  said  D.  &  J.  Sadlier  &  Co.,  and 
Murphy  &  Co.,  to  take  such  proceedings  as  they  might  be 
advised  in  the  name  of  the  assignee. 

Accordingly  a  bill  was  filed  in  the  Court  of  Chancery 
praying  to  have  the  conveyance  set  aside,  and  for  a  sale  of 
the  land.  The  decree  was  merely  for  the  setting  aside 
of  the  conveyance.    There  was  no  direction  as  to  the  sale. 

The  record  of  the  proceedings  in  the  assignee's  office  was 
filed  as  an  exhibit  (the  assignee  being  dead  and  his  partner 
being  examined  as  a  witness  at  the  trial.)  And  we  find  this 
as  the  last  entry  in  the  book.  I  extract  it  now,  although 
a  little  out  of  order  of  time,  because  it  will  enable  us  to 
understand  w^hat  was  done  as  to  the  sale  of  the  land. 

"  1881.    April  21. 

''Meeting  of  inspectors  of  this  estate  this  21st  day  of 
April,  1881.    Present:  Mr.  Wood  and  Mr.  Foster. 

"  Mr.  Foster  explained  that  Mr.  Donovan  had  succeeded 
in  his  suit  against  Doyle,  and  had  taken  and  sold  the  land 
in  question  luithout  reference  to  the  assignee,  and  had 
called  on  the  assignee  to  sign  and  execute  a  deed  of  the 
land  to  the  purchaser.  The  assignee  had  received  no 
money,  and  it  was  doubtful  if  the  estate  had  any  interest 
in  the  matter. 

"Mr.  Morphy  not  being  present  Mr.  Wood  advised  the 
solicitor  to  oppose  the  summons  on  the  ground  that  the 
proceedings  in  disposing  of  the  property  had  been  taken 
without  the  knowledge  or  advice  of  the  inspectors,  and 
that  he  considered  that  any  benefit  over  and  above  the 
amount  of  Donovan's  claim  should  pertain  to  the  estate." 

It  appears  that  after  the  decree,  and  on  the  17th  of 
December,  1880,  an  order  was  obtained  from  the  Judge  of 
the  County  Court  of  York,  upon  the  application  of  Sadlier 
&  Co.  and  Murphy  &  Co.,  shortening  the  period  of  the 
advertisement  of  the  sale  of  the  land  to  one  month  pur- 
suant to  the  statute. 

It  is  not  shewn  that  the  assignee  had  any  notice  of  this 
order.    It  is  clear  he  did  not  act  upon  it. 

The  advertisement  under  this  order  is  not  proven,  or 
the  fact  of  there  having  been  an  advertisement. 
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On  the  6 til  of  May,  1881,  an  order  reciting  a  previous 
summons,  no  doubt  the  one  referred  to  by  Mr.  Foster,  was 
made  on  the  application  of  Sadlier  &  Co.  and  Murphy  & 
Co.,  and  upon  hearing  the  attorney  for  the  assignee,  direct- 
ing the  assignee  to  execute  a  conveyance  of  the  interest 
of  the  insolvent  in  the  lands  in  question  to  Thomas  Wil- 
liam Fisher. 

On  the  25th  of  May,  1881,  a  deed  was  executed  by  the 
assignee  pursuant  to  the  order,  reciting  the  insolvency  pro- 
ceedings down  to  the  decree,  and  then  proceeded:  "and 
further,  that  D.  and  J.  Sadliev  and  John  Murphy  &  Co., 
in  the  name  of  the  said  Robert  Hall  Smith,  offered  the 
said  lands  for  sale  by  public  auction  at  the  auction  rooms 
of  F.  W.  Coate  &  Co.,  in  Toronto,  on  the  said  5th  day  of 
March,  at  which  sale  the  said  Thomas  William  Fisher 
beinof  the  hio-hest  bidder  for  the  same,  became  and  was 
■duly  declared  the  purchaser  thereof,  at  and  for  the  price 
•or  sum  of  $2,450." 

Mr.  Donovan,  in  his  evidence  at  the  trial,  states  as 
follows  : 

"  Q.  Then,  in  reality,  the  deed  just  put  in  from  the 
official  assignee  to  Fisher,  you  were  the  real  purchaser, 
Mr.  Donovan  ?    A.  Yes. 

"  Q.  And  Fisher  was  just  your  representative  ?    A.  Yes. 

"  Q.  He  had  not  the  slightest  interest  in  it,  had  he  ? 
A.  No." 

He  further  stated  that  the  assignee  was  unwilling  to 
execute  the  deed,  and  wanted  the  order  of  the  Court. 

Mr.  McCarthy  contended  that  the  setting  aside  of  the 
conveyance  left  the  estate  in  the  assignee  and  did  not  vest  it 
in  the  creditors.    This  is,  I  think,  clear. 

It  was  further  contended  that  the  words  "  benefit  de- 
rived from  such  proceeding  shall  belong  exclusively  to  the 
creditor  instituting  the  same  for  his  benefit,"  must  be 
taken  to  mean  that  the  creditor  would  be  entitled  to  have 
his  debt  paid  in  full,  but  that  any  surplus  must  be  applied 
for  the  benefit  of  the  debtor,  that  is,  distributed  among  the 
other  creditors  in  payment  of  their  claims. 
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I  confess  such  a  contention  was  at  variance  with  the 
view  I  formed  while  at  the  bar  and  was  received  by  me 
with  no  favour.  However,  after  much  consideration,  I 
feel  constrained  to  yield  to  its  force. 

I  have  thought  of  the  Act  as  in  some  sense  an  assign- 
ment  or  deed  of  trust  executed  by  a  debtor  to  secure  his 
creditors'  claims,  either  in  part,  if  the  liabilities  exceed  the 
assets,  or  in  whole,  if  they  are  only  equal  to  or  less.  In 
the  latter  case  there  is  a  trust  to  hand  back  to  the  debtor 
the  surplus.    See  section  99  of  the  Act  of  1875. 

In  such  a  view,  suppose  a  deed  conveying  all  the  debtor's 
estate  to  a  trustee  for  distribution  among  creditors,  and  a 
clause  providing  that  if  the  trustee  declined  to  realize  any 
portion  of  the  estate  any  creditor  might  do  so  at  his  own 
risk  and  for  his  own  benefit ;  then  a  clause  following,, 
providing  that  any  surplus  of  the  estate  should  be  handed 
back  to  the  debtor,  could  it  be  fairly  contended  that  a 
creditor,  who  had  taken  proceedings  to  realize  an  asset, 
had  succeeded,  and  had  recovered  say  $1,000  more  than 
his  claim,  could  retain  such  surplus,  or  would  not  the  bene- 
fit spoken  of  be  construed  to  mean  his  benefit  as  a  creditor  ? 
It  will  be  remembered  that  no  creditor  is  bound  to  take 
such  proceedings.  In  most  cases  the  dividend  will  be  much 
less  than  the  claim,  and  if  he  is  willing  to  run  the  risk  he 
may  obtain  a  substantial  gain  in  the  payment  of  his  whole 
claim. 

Then  again,  if  the  creditor  is  entitled  to  retain  the  benefit 
without  limitation,  is  he  to  give  credit  for  the  value  or 
amount  recovered  on  his  claim  ?  The  statute  does  not  in 
terms  say  so. 

If  it  be  a  note  that  is  to  be  collected,  and  he  proceed  and 
is  successful,  must  he  be  allowed  as  against  his  debtor  to 
recover  a  large  sum  of  money,  and  still  claim  the  whole 
amount  of  the  debt  ?  Unless  some  limitation  is  placed 
upon  the  meaning  of  the  word  "  benefit,"  it  must  be  so. 

It  will  be  remembered  that  the  assignment  or  other  vest- 
ing of  the  estate  does  not  relieve  the  insolvent  from  pay- 
ment of  the  creditors'  claims  in  full.  All  estate  which 
thereafter  vested  in  him  until  his  discharge  immediately 
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became  portion  of  the  estate  in  the  hands  of  his  assio^nee 
liable  to  be  taken  possession  of  and  distributed.  Would  it 
not  be  unfair  that  any  creditor  might  reap  such  an  advan- 
tage as  against  a  man  placed  in  such  a  position  ?  If  it  is 
said  that  as  against  his  debtor  he  must  account  for  the 
surplus,  then  it  follows  that  such  surplus  in  turn  must  go 
to  the  other  creditors. 

I  have  read  with  much  interest  the  case  of  the  Societe 
Generale  de  Paris  v,  Geen,  in  8  App.  Cas.  606. 

In  that  case  it  was  held  under  the  Bankruptcy  Act  in 
force  in  England,  that  a  creditor  valuing  his  security  ranks 
for  the  balance  of  his  claim  after  deducting  such  assessed 
value ;  and,  if  his  security  realizes  more  than  the  assessed 
value,  he  must  account  for  it ;  and,  if  less,  he  must  lose  the 
difference.  The  principle  running  through  the  case  seems 
to  be,  that  the  bankruptcy  proceedings  do  not  deprive  a 
debtor  of  his  right  to  have  his  estate  realized  strictly  for 
his  benetit. 

I  need  not  stop  to  analyse  that  case  as  it  would  require 
an  almost  entire  copy  of  the  judgments  to  make  it  useful. 

When  an  assignment  was  made,  or  other  proceedings 
taken  under  the  Insolvent  Act  of  1875,  or  other  acts,  to  vest 
an  estate  in  the  assignee,  did  not  such  estate  become  a 
security  for  the  whole  body  of  creditors,  to  be  realized  at 
the  best  advantage  for  the  payment  of  the  creditors,  and  as 
much  as  possible  so  as  to  relieve  the  debtor,  and  must  not 
such  realization,  so  far  as  practicable,  be  consistent  with  the 
ordinary  rules  of  equity  and  good  conscience  ?  It  would  be 
indeed  shocking  to  one's  notions  of  right,  if  a  creditor  who 
had  a  security  could  so  realize  it  as  to  receive  a  large  sum 
of  money  therefrom,  and  not  give  credit  therefor  on  his 
claim  ;  and  is  it  any  the  less  contrary  to  the  principles  of 
right  for  one  of  a  body  of  creditors,  for  whose  benefit  a 
security  is  given,  to  obtain  such  an  advantage  at  the  ex- 
pense of  his  debtor  ? 

If  the  contention  above  considered  is  entitled  to  prevail 
it  follows  that  the  assignee  when  the  decree  setting  ahide 
the  conveyance  was  made  held  the  propert}^  in  trust  to 
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«ell  under  tlie  provisions  of  the  section,  and  out  of  the  net 
proceeds,  first,  to  pay  the  claims  of  the  creditors  at  whose 
instance  the  proceedings  were  taken;  second,  to  distribute 
the  balance  among  the  other  creditors  in  the  ordinary 
manner. 

If  this  was  his  duty,  then  the  procedure  and  mode  of 
sale  were  governed  by  the  provisions  of  the  Act. 

It  is  clear  that  these  were  not  followed.  The  clause 
under  which  the  creditors  seemed  to  have  thought  they 
were  proceeding  was  section  75;  but  that  had  at  the  time 
been  amended  by  40  Vic.  ch.  41,  sec.  20,  D.,  (1879J.  Refer- 
ence to  the  two  sections  will  shew  that  the  Judge,  in 
1881,  had  no  power  to  shorten  the  time  for  the  adver- 
tisement, or  to  direct  the  conveyance  by  the  assignee. 
The  time  was  to  be  shortened  by  the  creditors,  with  the 
approbation  of  the  Judge. 

The  amending  clause  placed  the  whole  power  in  the 
hands  of  creditors  or  inspectors ;  and  it  is  provided  "  that 
no  sale  shall  be  completed  unless  {a)  the  proposed  sale  has 
been  sanctioned  by  the  creditors  at  their  first  meeting,  or 
at  any  subsequent  meeting  called  for  the  purpose,  or  by 
the  inspectors ;  or  (h)  the  assignee  has  advertised  an 
auction  sale  or  sale  by  tender  in  accordance  with  the 
directions  in  that  behalf  given  by  the  creditors  at  their 
first  meeting  or  at  any  subsequent  meeting  called  for  that 
purpose,  or  by  the  inspectors,  and  the  inspectors  sanction 
in  writing  the  acceptance  of  a  price  not  greater  than  the 
amount  bid  or  tendered." 

The  section  (75)  further  provides  "that  the  period  of 
advertisement  may  be  shortened  to  not  less  than  one 
month  by  the  creditors  with  the  approbation  of  the  judge." 

The  creditors  did  not,  in  my  opinion,  shorten  the  term. 

It  is  manifest  that  not  one  of  the  steps,  without  which 
the  statute  says,  "  no  sale  shall  be  completed,"  was  taken ; 
and  that  no  sale  w^as  made  by  or  through  the  assignee 
at  all. 

It  is  clear,  of  course,  that  the  })laintifF  was  aware  of 
what  was,  and  what  was  not  done.    Then  did  such  want  of 
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observance  of  the  requirement  of  the  statute  prevent  the 
title  passing  ? 

In  my  opinion  it  did.  I  think  the  orders  of  the  Judge 
were  invalid:  that  he  was  without  jurisdiction  or  authority 
to  make  them ;  and  that  the  assignee  could  only  vest  the 
estate  by  a  sale  and  conveyance  in  the  mode  pointed  out 
by  the  statute.  Sec.  76,  says  :  "  All  sales  of  real  estate  so 
made  by  the  assignee  shall  vest  in  the  purchasers  all  the 
legal  and  equitable  estate  of  the  insolvent  therein/'  &c. 

Not  only  was  there  not  a  sale  "  so  made  "  as  provided 
by  the  7oth  section,  but  it  is  clear  there  was  no  sale  at  all. 
Mr.  Donovan  seems  to  have  been  the  real  plaintiff  or  party 
for  whose  benefit  all  these  proceedings  were  taken,  and  he 
goes  through  a  form  not  authorized  by  any  statute  to  sell 
to  himself. 

I  do  not  suppose  that  if  the  assignee,  in  selling  the  estate, 
acted  under  a  statutory  power  merely,  it  would  be  con- 
tended that  the  title  passed. 

It  has  so  been  held  by  the  late  Chief  Justice  of  Ontario, 
then  Chancellor,  in  Re  Jarvis  v.  Cook,  29  Gr.  803,  at  p.  306. 

I  am  content  to  accept  his  opinion — glad  to  rest  upon  an 
authority  so  high,  upon  a  subject  in  which  he  was  by 
universal  acknowledgement  so  learned. 

If  it  is  said  that  his  observations  must  be  confined  to 
the  case  before  him,  and  in  that  case  he  was  deciding 
between  vendor  and  purchaser,  I  can  only  say  he  has 
^iven  an  opinion  on  the  section  in  question,  and  has  not 
limited  his  opinion,  but,  both  by  declaration  and  illustra- 
tion, has  clearly  said  that  the  act  was  under  a  power. 

It  will  not  be  forgotten  that  the  estate  the  assignee 
conveys  is  only  the  "  estate  of  the  insolvent  therein :"  that 
in  case  of  death  of  the  assignee  the  estate  remains  under 
the  control  of  the  Judge,  and  does  not  vest  in  the  heirs  of 
the  deceased  assignee — see  sec.  46  ;  and  that  in  the  sale 
of  the  estate  he  "  shall  exercise  all  the  rights  and  poiuers 
of  the  insolvent  in  reference  to  his  property  and  estate." 

if  I  have  taken  the  correct  view  of  this  objection  the 
plaintiff  must  fail,  as  no  title  vested  in  him  under  the 
proceedings  in  insolvency. 
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The  defendant  also  contended  that  the  plaintiff  had 
shewn  that  he  had  no  right  to  recover,  because  the  legal 
estate  was  in  Mr.  Mulock  as  mortgagee,  who,  according 
to  the  plaintiff's  admission,  was  entitled  to  the  "  legal 
possession." 

The  evidence  is  as  follows : 

Q.  And  there  is  a  mortgage  outstanding  on  it,  is  there 
not?    A.  Yes. 

Q.  To  whom  ?    A.  Mr.  William  Mulock. 

Q.  And  the  legal  estate  in  him  ?  A.  I  have  a  right  of 
possession. 

Q.  The  legal  possession  is  in  him  ?    A.  Yes. 

Here  the  evidence  on  this  point  rests.  There  is  no 
application  to  amend  by  adding  the  mortgagee,  and  no 
evidence  to  shew  the  facts  to  be  otherwise  than  as  thus 
baldly  stated. 

If  the  lee^al  estate  and  the  right  of  possession  were  both 
in  the  mortgagee  at  the  time  of  bringing  the  action  the 
plaintiff  cannot  succeed. 

It  is  thus,  in  the  view  I  have  taken,  unnecessary  to  con- 
sider whether  the  defendant  had  shewn  a  statutory  title  by 
possession.  I  think^  had  it  been  necessary  to  determine 
this  question,  I  should  have  difficulty  in  finding  in  the 
defendant's  favour.  I  certainly  agree  that  nothing  appears 
upon  the  record  to  lead  me  to  intend  anything  in  his 
favour. 

It  is  also  unnecessary  to  say  anything  as  to  the  damages. 

Galt,  J. — The  question  in  this  case  arises  under  the  in- 
solvency of  one  Patrick  Doyle,  against  whom  a  writ  of 
attachment  was  issued  under  the  Insolvent  Act  of  1875, 
and  amending  Acts,  on  27th  July,  1877.  The  insolvent 
I'atrick  Doyle  purchased  the  land  in  question  from  one 
McMahon  on  the  27th  of  September,  1853.  This  title  was 
proved.  On  the  27th  of  August,  1859,  Patrick  Doyle  pre- 
tended to  convey  the  land  to  one  Lawrence  Doyle.  In 
August,  1876,  a  bill  in  Chancery  was  filed  by  two  of  the 
creditors  of  Patrick  Doyle  and  Lawrence  Doyle  to  set  aside 
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this  conveyance,  which  was  dismissed,  with  costs.  I  men- 
tion this,  not  because  it  has  any  direct  bearing  on  the 
question  as  between  the  present  parties,  but  as  leading  up 
to  what  really,  so  far  as  the  plaintiff  is  concerned,  is  the 
turning  point  of  his  title. 

After  the  attachment  had  issued  and  the  assignee  and 
inspectors  had  been  duly  appointed,  namely,  on  the  11th 
of  January,  1878,  at  a  meeting  of  the  inspectors  the 
assignee  laid  before  the  inspectors  a  letter  from  Mr.  Dono- 
van, attorney  for  two  creditors,  viz:  Messrs.  D.  &  J.  Sadlier 
&;  Co.,  and  John  Murphy  &  Co.  requesting  the  assignees  to 
file  a  bill  in  Chancery  to  recover  certain  lands  conveyed 
by  the  insolvent  to  his  brother  Lawrence  in  the  year  1859. 
"  Ordered  that  inasmuch  as  this  matter  has  already  been 
before  the  Court  of  Chancery  and  the  Court  of  Appeal,  and 
adjudicated  thereon,  the  inspector  cannot,  in  the  absence  of 
further  evidence,  advise  the  assignee  to  involve  the  estate 
in  any  expense,  allowing  the  parties  interested  to  take  such 
action  as  they  may  deem  advisable," 

This  was  signed  by  the  inspector. 

On  the  same  day  the  assignee  wrote  Mr.  Donovan  as 
follows  :  "  In  compliance  with  your  request  I  called  a  meet- 
ing of  the  inspectors  herein,  and  laid  before  them  your 
letter  of  yesterday  asking  them  to  advise  me  in  relation 
thereto,  and  under  the  authority  of  the  said  inspectors,  I 
refused  to  take  the  proceedings  asked  for  by  you  on  behalf 
of  Messrs.  D.  &  J.  Sadlier  and  John  Murphy  &  Co., 
claimants  herein." 

It  is  not  in  my  opinion  possible  there  could  be  a  more 
distinct  refusal  to  take  proceedings  on  the  part  both  of  the 
inspectors  and  assignee.  A  refusal,  not  because  they  thought 
it  inexpedient  as  being  doubtful,  but  on  the  express  ground 
that  the  right  of  the  parties  had  been  concluded  by  the 
judgment  of  the  Court  of  Appeal. 

Upon  receiving  this  decision  these  creditors  took  procepd- 
ings  under  the  68th  section,  the  result  of  which  was  the  Court 
of  Chancery  declared  the  conveyance  from  Patrick  Doyle 
to  Lawrence  Doyle  to  be  null  and  void,  and  consequently 
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the  legal  estate  in  the  lands  therein  mentioned  which  are 
those  now  in  dispute,  became  vested  in  the  assignee,  Smith. 

The  only  question  we  have  to  decide  is,  whether  that  estate 
has  been  conveyed  to  the  plaintiff,  and  those  through  whom 
he  claims.  A  good  deal  was  said  on  the  argument  before  us 
as  to  the  rights  of  other  creditors  or  of  the  insolvent  in  the 
surplus  value  if  the  lands  produced  more  than  sufficient  to 
pay  their  claims  in  full.  But  this  defendant  has  nothing  to 
do  with  that.  He  asserts  a  right  to  keep  the  land  irrespec- 
tive of  the  creditors  or  of  the  assignee ;  and  it  is,  so  far  as 
he  is  concerned,  of  no  consequence  whether  the  proceedings 
taken  under  the  68th  section  were  advantageous  to  the 
litigating  creditors  or  not. 

It  was  very  strongly  urged  by  the  learned  counsel  for 
defendant  that  in  an  action  like  the  present  the  plaintiff 
must  recover  on  his  own  title.  This  is  unquestionably 
correct ;  and  consequently,  although  the  defendant  has  no 
right  to  question  the  position  occupied  by  the  parties 
through  whom  the  plaintiff  claims  as  respects  other  parties, 
he  has  a  right  to  dispute  the  validity  of  the  sale  from  the 
assignee  to  Fisher  to  whom  the  assignee  conveyed  on  25th 
May,  1881. 

The  decree  setting  aside  the  conveyance  to  Lawrence 
Doyle  was  made  on  the  8th  November,  1880. 

On  the  17th  December,  1880,  an  order  was  made  by  the 
County  Judge  shortening  the  period  of  advertisement  of 
of  the  sale  of  the  real  estate  for  one  month,  pursuant  to 
the  statute  in  that  behalf. 

On  the  21st  April,  1881,  the  following  entry  appears  in 
the  minutes  of  the  assignee.  "  Present :  Mr.  Wood,  and  Mr. 
Foster.  Mr.  Foster  explained  that  Mr.  Donovan  had  suc- 
ceeded in  his  suit  against  Doyle,  and  had  taken  and  sold 
the  land  in  question  without  reference  to  the  assignee, 
and  had  called  on  the  assignee  to  sign  and  execute 
a  deed  of  the  land  to  the  purchaser,  the  assignee  had 
received  no  money,  and  it  was  doubtful  if  the  estate  had 
any  interest  in  the  matter.  Mr.  Morphy  not  being  present, 
Mr.  Wood  (Mr.  Morphy  and  Mr.  Wood  were  the  inspectors). 
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advised  the  solicitor  to  oppose  the  summons,  on  the  ground 
that  the  proceedings  in  disposing  of  the  property  had  been 
taken  without  the  knowledge  or  advice  of  the  inspectors; 
and  that  he  considered  that  any  benefit  over  and  above 
the  amount  of  Donovan's  claim  should  pertain  to  the 
estate." 

In  pursuance  of  this  resolution  the  solicitor  for  the 
assignee  did  oppose  the  summons,  for  we  find  the  following 
order  made  by  the  County  Judge  on  the  6th  May,, 
1881 :  "Upon  reading  the  summons,  granted  in  this  matter 
at  the  instance  of  D.  &  J.  Sadlier  &  Co.,  and  John  Murphy 
&  Co.,  and  upon  hearing  the  attorney  for  Robert  Hall 
Smith,  the  assignee  for  the  above  insolvent,  I  do  order 
that  the  said  Robert  Hall  Smith  do  execute  a  proper  con- 
veyance to  Thomas  William  Fisher,  &c  " 

In  pursuance  of  this  order  the  said  Robert  Hall  Smith 
did,  on  the  25th  May,  1881,  convey  the  lands  now  in  ques- 
tion to  the  said  Thomas  William  Fisher,  through  whom  the 
plaintifi"  claims. 

There  is  no  dispute  as  to  the  validity  of  any  of  the  inter- 
mediate conveyances. 

It  is  plain  from  the  foregoing  statement  that  the  assignee 
and  inspectors  had  been  heard  before  the  learned  Judge 
before  the  order  for  the  deed  was  made^  so  it  cannot  be 
said  the  proceedings  were  taken  without  their  privity. 

Mr.  McCarthy  contends  that  this  deed  is  void  not  being 
in  compliance  with  the  provisions  of  sec.  78  of  the  Act  of 
1875. 

The  validity  of  this  contention  depends,  in  my  opinion, 
on  the  construction  to  be  placed  on  sec.  68  under  which 
proceedings  had  been  taken  by  certain  named  creditors, 
to  set  aside  the  deed  to  Lawrence  Doyle,  as  already 
stated.  It  is  necessary  to  refer  somewhat  at  length  to 
that  section. 

Sec.  68.  "If  at  any  time  any  creditor  of  the  insolvent 
desires  to  cause  any  proceeding  to  be  taken  which  in  his 
opinion  would  be  for  the  benefit  of  the  estate  and  the 
assignee,  under  the  authority  of  the  creditors  or  of  the 
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inspectors  refuses  or  neglects  to  take  such  proceeding 
after  being  duly  required  to  do  so,  such  creditor  shall  have 
the  right  to  obtain  an  order  of  the  Judge  authorizing  him 
to  take  such  proceeding  in  the  name  of  the  assignee,  but  at 
his  own  expense  and  risk,  upon  such  terms  and  conditions 
as  to  indemnity  to  the  assignee  as  the  Judge  may  prescribe; 
and,  thereupon,  any  benefit  derived  from  such  proceeding 
shall  belong  exclusively  to  the  creditor  instituting  the 
same  for  his  benefit,  and  that  of  any  other  creditor  who 
may  have  joined  him  in  causing  the  institution  of  such 
proceeding." 

In  my  opinion  the  true  construction  to  be  placed  on  the 
above  section  is  to  withdraw  the  subject  matter  thus 
brought  to  the  notice  of  the  assignee  and  inspectors,  upon 
their  refusal  to  take  proceedings,  from  the  control  of  the 
general  creditors  and  to  invest  it  in  the  creditors  so  acting; 
and  that  in  all  subsequent  reference  to  "creditors"  as  a 
class  contained  in  the  statute,  the  term  "  creditors  "  should 
be  applied  to  the  litigating  creditors  only,  and  not  to  the 
general  body  of  creditors.  ' 

It  is  manifest  this  was  the  view  of  the  learned  Judge  in 
the  Insolvent  Court  for  in  all  the  proceedings  taken  before 
him,  the  names  of  the  litigating  creditors  of  D.  &  J.  Sadlier 
&  Co.  and  J ohn  Murphy  &  Co.  appear.  For  example,  in  the 
order  shortening  the  period  of  advertisement,  and  also  in 
the  order  directing  the  assignee  to  execute  the  deed  of  con- 
veyance ;  and  no  reference  is  made  to  any  other  creditors. 

Let  us  now  consider  the  provisions  of  the  75th  section. 
"The  assignee  may  sell  the  real  estate  of  the  Insolvent, 
but"  as  amended  by  40  Vic.  ch.  41,  sec.  20,  D.,  "in  any 
Province  other  than  Quebec  no  sale  shall  be  completed 
unless  (a)  the  proposed  sale  has  been  sanctioned  by  the 
creditors  at  their  first  meeting,  or  at  any  subsequent 
meeting  called  for  the  purpose." 

In  the  present  case  the  sale  was  sanctioned  by  the  litigat- 
ing creditors ;  and  for  the  reasons  already  stated,  I  con- 
-  sider  them  as  representing  the  whole  body  of  creditors.  It 
is  unnecessary  to  refer  to  the  other  provisions  of  the  75tli 
section  as  they  are  in  the  alternative. 


ix.] 


DONOVAN  V.  HEEBERT. 


105 


It  must  moreover  be  borne  in  mind  that,  although  it  is  not 
necessary  to  show  the  approval  of  the  J udge  in  Insolvency, 
the  sale  in  this  case  was  approved  of  by  him  after  hearing 
counsel  not  only  for  the  litigating  creditors  but  for  the 
assignee  of  the  estate  representing  the  whole  body. 

In  my  judgment,  therefore,  the  deed  from  Smith  to 
Fisher  is  valid,  and  the  plaintiff  is  entitled  to  judgment. 

As  respects  the  question  of  excessive  damages,  it  was 
urged  that  defendant  should  be  allowed  credit  for  the  taxes 
paid  by  him.  I  cannot  accede  to  this  contention.  He  was  in 
possession  of  the  land,  and  consequently  he  was  the  proper 
party  to  pay  the  taxes. 

As  regards  the  outstanding  mortgage  I  fully  concur  in 
the  observations  made  by  the  Chief  Justice  in  his  judg- 
ment ;  and,  if  necessary,  the  mortgagee  can  be  added  as  a 
plaintiff. 

Cameron,  C.  J. — I  have  had  the  advantage  of  perusing 
the  judgments  of  my  learned  brothers  as  well  as  having 
discussed  the  questions  involved  in  this  case  with  them, 
and  have,  after  giving  the  several  points  presented,  and  the 
arguments  of  counsel  in  support  thereof,  the  fullest  con- 
sideration in  my  power,  come  to  the  same  conclusion  that 
my  brother  Gait  has  reached,  and  am  of  the  opinion  the 
plaintiff  is  entitled  to  retain  the  judgment  entered  for  him 
upon  the  trial. 

I  will  briefly  state  the  reasons  that  in  my  opinion  war- 
rant this  result. 

Upon  the  question  of  the  Statute  of  Limitations  bar- 
ring the  plaintiff's  right  to  recover,  the  merits  appear 
altogether  with  the  plaintiff.  Under  the  evidence  the 
defendant  does  not  seem  to  have  had  an  exclusive 
possession  of  the  land,  but  merely  a  license  from  the 
owner  from  time  to  time  to  enter  upon  it,  and  deposit 
material  of  one  kind  and  another,  such  deposit  not  giving 
him  actual  possession  of  the  land,  and  his  entries  from 
time  to  time,  without  the  license  he  had  received,  would 
have  been  so  many  distinct  and  separate  acts  of  trespass, 
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and  would  not  be  lawful  acts  referable  to  any  lawful  or 
other  exclusive  possession  of  the  land  obtained  by  the 
first  entry  under  the  license  to  deposit  material. 

The  case  is  materially  different  from  one  where  a 
party  enters  wrongfully  or  by  permission  and  assumes 
the  right  to  the  exclusive  possession  of  the  land,  because, 
in  either  of  those  cases,  for  the  time  being  actual  possession 
is  taken  and  the  owner  is  dispossessed  and  his  dominion 
interfered  with  ;  but  where  a  person  crosses  another's  land 
from  time  to  time,  he  may  by  a  sufficient  user  in  that  waj^ 
acquire  an  easement  so  to  use,  but  he  does  not  acquire 
possession  of  the  land  thereby. 

The  next  question  I  shall  consider  is,  the  validity  of  the 
title  of  the  plaintiff,  which  resolves  itself  into  two  branches. 
First,  was  the  title  acquired  by  the  deed  of  the  assignee  in 
insolvency  impeachable  by  the  creditors  ?  Secondly,  if  so 
impeachable,  has  this  defendant,  a  stranger  to  the  proceed- 
ings in  insolvency,  any  right  to  avail  himself  of  an  objec- 
tion that  would  render  the  deed  void  as  against  creditors  ? 

As  I  understand  the  position  assumed  by  Mr.  McCarthy  it 
is,  that  the  sale  of  the  land  not  having  been  authorized  by 
the  creditors  at  their  first  meeting,  or  at  a  meeting  specially 
called  for  the  purpose,  or  by  the  inspectors,  the  deed  of  the 
assignee  conveying  to  Fisher,  through  whom  the  plaintiff 
claims,  is  absolutely  void  and  of  no  effect,  and  did  not 
operate  laAvfully  or  othei'wise  to  divest  the  title  which  the 
law  gave  to  the  assignee  ;  and  he  strongly  relied  upon  the 
decision  of  the  late  able  and  learned  Chief  Justice  of  the 
Court  of  Appeal,  while  Chancellor,  in  Re  Jarvis  v.  Cook, 
29  Gr.  303. 

That  case  was  no  doubt  well  decided.  The  vendor  was 
seeking  to  make  the  purchaser  accept  a  title  derived 
through  a  sale  by  an  assignee  in  insolvency,  without  the 
sale  having  been  advertised  for  the  time  required  by  the 
statute  ;  and,  while  the  learned  Chancellor  did  say,  at  p.  806  : 
"The  general  rule  is,  that  where  trustees,  or  quasi  trustees  act 
under  a  power,  the  power  must  be  followed ;  and  so  a 
mortgagee,  selling  under  a  power  of  sale  in  his  mortgage,. 
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must  observe  the  terms  of  the  power  of  sale/'  he  decided 
the  question  in  favour  of  the  purchaser,  on  the  ground  that 
the  construction  of  the  statute  was  at  best  open  to  doubt : 
and  he  proceeded  :  "  The  words  used  in  the  Acts  authorizing 
sales  in  execution  and  for  non-payment  of  taxes  are 
essentially  different  from  the  words  used  authorizing  sales 
in  insolvency.  It  must,  to  say  the  least  of  it,  be  doubtful 
whether  the  words  used  in  the  Insolvent  Acts  would 
receive  the  same  construction  as  the  words  used  in  the 
other  Acts  ;  and  such  being  the  case  my  opinion  is,  that  the 
first  objection  taken  by  the  purchaser  has  been  well 
taken." 

It  was  not  therefore  essential  to  the  determination  of 
the  question  before  the  learned  Chancellor  to  hold  the  sale 
void  in  toto.  It  was  sufficient  that  there  appeared  a  doubt 
as  to  the  validity  of  the  sale  by  the  assignee  and  a  title 
that  might  be  questioned  by  others  interested  in  the  estate 
as  creditors  of  the  insolvent.  The  case  is  certainly  no 
authority  for  this  defendant  being  allowed  to  question  the 
sale ;  but  I  quite  concur  in  the  opinion  of  my  brother  Gait, 
that  section  75  of  the  Insolvent  Act  of  1875  has  no  appli- 
cation to  the  sale  of  the  land  in  dispute,  which  must  be 
held  to  have  taken  place  under  the  power  and  rights  given 
to  the  creditors,  D.  &  J.  Sadlier  &;  Co.,  and  John  Murphy 
&  Co.,  and  their  action  superseded  all  interference  by  the 
assignee,  his  name  only  being  used  as  the  legal  representa- 
tive of  the  rights  of  the  insolvent,  but  the  control  and 
management  of  the  proceedings,  and  any  benefit  to  accrue 
therefrom,  are  given  to  the  creditors  who  obtained  the 
authority  of  the  Judge  to  take  the  proceedings. 

The  provision  of  the  clause,  after  the  creditor  has 
obtained  the  Judge's  order  is,  "  thereupon  any  benefit 
derived  from  such  proceeding  shall  belong  exclusively  to 
the  creditor  instituting  the  same  for  his  benefit,  and  that  of 
any  other  creditor  who  may  have  joined  him  in  causing 
the  institution  of  such  proceeding."  Language  could 
scarcely  be  made  stronger  to  shew  that  that  which  the 
general  creditors  abandoned  as  valueless;  the  creditor  who 
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was  willing  to  bear  the  expense  of  the  proceedings  neces- 
sary to  determine  whether  it  was  worthless  or  not,  should 
reap  any  and  all  advantage  that  might  accrue  therefrom. 
But  that  such  was  clearly  and  unequivocally  the  intention 
of  the  Legislature  is  made  still  more  manifest  by  the 
language  which  follows  :  "  But  if  before  such  order  is 
granted,  the  assignee  shall  signify  to  the  Judge  his  readi- 
ness to  institute  such  proceeding  for  the  benefit  of  the 
creditors,  the  order  shall  be  made  prescribing  the  time 
within  which  he  shall  do  so,  and  in  that  case,  the  advan- 
tage derived  from  such  proceeding  shall  appertain  to  the 
estate." 

The  only  reasonable  conclusion,  it  seems  to  me,  that  can 
be  drawn  from  this  is,  that  up  to  the  time  of  signing  the 
Judge's  order  the  assignee  has  a  right  to  reconsider  his 
refusal  to  institute  proceedings,  but  when  the  order  has 
been  signed  all  benefit  to  accrue  from  the  proceeding 
passes  from  the  estate  to  the  individual  creditor.  Whether 
the  provision  must  be  interpreted  so  as  of  necessity  to 
exclude  the  estate  or  the  insolvent  from  claiming  any 
-surplus  after  paying  the  creditor's  debt  and  expenses,  does 
not, it  seems  to  me,  arise  in  the  present  action  ;  for  assuming 
that  such  surplus  belongs  to  the  estate  or  insolvent,  it  by 
no  means  follows  that  in  realizing  the  abandoned  claim 
all  the  forms  requisite  for  the  general  disposition  of  the 
estate  are  to  be  followed. 

I  am  therefore  of  opinion,  the  plaintifi"  is  entitled  to 
succeed,  on  the  broad  ground,  that  in  this  case  the  sanction 
of  the  creditors  to  the  sale  of  the  land  was  not  essential. 

But  if  it  had  been  the  defendant  is  not  in  a  position  to 
question  the  validity  of  the  proceedings,  or  to  take  advan- 
tage of  any  omission  or  failure  to  observe  some  prelimi- 
nary requisite  of  the  statute  to  a  sale  and  conveyance.  If 
the  preliminaries  had  been  observed  the  legal  estate  passed 
to  Fisher,  the  purchaser  at  the  sale.  If  they  were  not 
observed  the  creditors,  or  any  of  them,  might  have  caused 
the  sale  to  be  set  aside.  They  have  not  thought  fit  to  do 
&o,  and,  in  my  judgment,  it  must  be  assumed  that  every- 
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thing  that  was  requisite  to  a  valid  sale  was  done,  and  all 
this  plaintiff  was  required  to  do  as  against  a  stranger  to 
the  estate,  was  to  shew  the  estate  vested  in  the  assignee, 
and  a  conveyance  by  him  which,  assuming  everything  had 
been  rightly  done,  was  sufficient  to  pass  the  estate. 

The  most  formidable  way  of  stating  the  case  for  the 
defendant  was  that  adopted  by  Mr.  McCarthy,  that  the 
assignee  was  by  the  statute  only  the  executor  of  a  power  : 
that  in  effect  the  land  was  the  land  of  the  insolvent,  with 
a  power  in  the  assignee  to  convey  it  in  a  particular  way. 
But  this  is  hardly  the  position  of  an  assignee. 

By  the  attachment  against  or  assignment  made  by  an 
insolvent  his  estate  is  vested  in  the  assignee.  No  one 
except  the  assignee  can  convey  it;  and  while  the  statutory 
effect  of  his  conveyance  is  to  vest  in  the  grantee  the 
estate  or  interest  of  the  insolvent,  it  also  vests  in  such 
grantee  the  legal  estate  which  has  become  vested  in  the 
assignee  by  operation  of  the  statute. 

"When  at  the  bar  I  never  doubted  that  the  legal  estate 
passed  from  a  trustee  to  his  grantee,  though  such  con- 
veyance was  in  contravention  of  the  trust  and  a  clear 
breach  of  it,  and  the  person  who  took  the  legal  estate 
took  it  clothed  with  the  trusts  with  which  it  was  invested 
in  the  trustee. 

This  position  is  thus  briefly  stated  by  the  late  Sir  John 
Robinson,  in  McGallum  v.  Boswell,  15  U.  C.  H.  343  :  "The 
plaintiff  claimed  under  a  conveyance  "  (a  mortgage)  "  of  the 
fee,  though  subject  to  a  condition,  from  a  person  who  was 
seized  as  joint-tenant  with  another  of  the  legal  estate. 
His  making  the  mortgage  seems  to  have  been  a  breach  of 
trust,  but  that  would  not  prevent  his  conveyance  from 
operating  at  law." 

The  case  cited  and  relied  upon  by  Mr.  McCarthy,  of 
the  Soci^te  Genercde  de  Paris  v.  Geen,  8  App.  Cas.  606, 
does  not  appear  to  me  to  have  any  application  to  the 
present  case.  It  would  have  some  bearing  if  a  creditor 
of  the  insolvent  estate  of  Patrick  Doyle  were  seeking  to 
impeach  the  plaintiff's  right  by  an  action  to  set  aside  the 
sale  to  the  plaintiff,  or  for  an  account. 


110 


THE  ONTARIO  REPORTS,  1885. 


[Vol. 


The  sale  in  this  case  was  authorized  by  the  Judge  of  the 
County  Court,  and  if  in  so  doing  he  exercised  or  exceeded 
his  powers  his  judgment  or  order  should  have  been 
appealed  against  and  not  be  attacked  in  an  entirely  col- 
lateral proceeding.  The  effect  of  allowing  this  defendant 
to  take  advantage  of  any  irregularities  in  the  insolvency 
proceedings  would  be,  probably,  not  only  to  defeat  the 
claim  of  the  plaintiff*,  but  also  of  the  general  creditors  of 
the  estate. 

There  remains  to  be  considered  the  objection  that  the 
plaintiff"  had  mortgaged  the  land,  and  that  the  mortgage 
was  outstanding  and  the  legal  estate  vested  in  the  mort- 
gagee. 

Whatever  effect  would  have  to  be  given  to  this  con- 
tention, if  the  mortgage  had  been  proved,  I  do  not  think 
there  was  any  proof  of  such  outstanding  mortgage  suffi- 
cient to  entitle  the  defendant  to  succeed. 

There  was  no  evidence  on  the  point  except  that  given  by 
the  plaintiff"  himself  on  cross-examination,  and  his  evidence 
was  as  follows  :  "  There  is  a  mortgage  outstanding  on  the 
property  to  Mr.  William  Mulock.  I  have  a  right  of  pos- 
session ;  the  legal  possession  is  in  Mr.  Mulock." 

This,  I  think,  falls  far  short  of  evidence  sufficient  to 
displace  the  legal  paper  title  of  the  plaintiff",  and  amounts 
only  to  an  o]^inion  of  the  plaintiff"  that,  while  he  (the 
plaintiff")  has  the  right  to  the  actual  possession  of  the  land, 
the  so-called  legal  possession,  whatever  that  may  mean,  is 
in  Mr.  Mulock.  The  defendant  cannot  be  allowed  to  suc- 
ceed on  this.  Tf  he  desired  to  rely  upon  that  defence,  he 
should  have  proved  that  which  is  called  a  mortgage,  and 
shewn  its  terms,  so  that  the  Court  could  see  what  the 
plaintiff' 's  opinion  that  he  had  the  right  to  the  possession, 
while  the  legal  possession  was  in  Mr.  Mulock,  meant.  The 
actual  possession  is  at  present  in  the  defendant,  or  there 
would  have  been  no  need  for  this  action.  But  were  this 
objection  of  weight,  the  plaintiff"  should  have  the  oppor- 
tunity of  making  Mr.  Mulock  a  party,  as  he  is  in  the  same 
interest,  as  far  as  this  defendant  is  concerned,  as  the  plain- 
tiff", if  the  mortgage  is  one  from  the  plaintiff"  to  him. 
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On  the  whole  case,  I  am  of  opinion  that  the  plaintiff's 
judgment  should  stand,  as  I  do  not  see,  under  the  circum- 
stances, any  good  reason  for  interfering  with  the  finding  of 
my  learned  brother  Gait  as  to  the  amount  of  damages, 
considering  the  defendant  is,  if  the  title  is  in  the  plaintiff, 
a  wrong  doer,  and  not  entitled  to  any  very  favourable 
consideration  for  his  attempt  to  acquire  property  that  he 
knew  did  not  belong  to  him  by  setting  up  the  Statute  of 
Limitations  to  bar  the  plaintiff's  right. 

I  would  add  that  I  have  not  overlooked  the  fact  that 
Pisher,  who  first  acquired  title  from  the  assignee,  was,  in 
fact,  the  agent  of  and  acting  for  the  plaintift*;  but  I  think 
that  makes  no  difference  whatever.  The  plaintiff  would 
have  had  exactly  the  same  rights  if  he  had  taken  a  con- 
veyance direct  from  the  assignee.  There  was  nothing,  as 
far  as  this  defendant  is  concerned  at  all  events,  to  prevent 
his  having  taken  the  conveyance  to  himself,  and  he 
acquired  no  less  or  greater  right  in  taking  the  title 
through  an  agent. 

Motion  dismissed,  with  costs. 


[Affirmed  on  appeal.] 
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[COMMON  PLEAS  DIVISION.] 

Beasley  V.  The  Corporation  of  the  City  of  Hamilton. 

Accident — Negligence — Notice — Demurrer  to  paragraph  of  defence. 

Statement  of  claim  claiming  damages  for  an  accident  to  the  plaintiff  by 
his  stepping  upon  the  covering  or  lid  of  a  manhole  in  the  sidewalk  alleged 
to  be  defective,  &c.,  through  defendants'  negligence.  By  the  first  para- 
graph of  the  statement  of  defence  defendants  denied  the  correctness  of 
the  statements  contained  in  the  statements  of  claim  ;  and  by  the  second 
paragraph  set  up  that  defendants  had  no  notice  or  knowledge  of  the 
defect. 

Held,  on  demurrer  to  the  second  paragraph,  that  the  whole  statement  of 
defence  must  be  read  together  ;  and  that  the  second  paragraph  taken 
wnth  the  first  constituted  a  good  defence  or  was  immaterial :  that  it 
could  not  embarras  the  plaintiff,  for  if  he  proved  actionable  negligence 
he  must  prove  either  actual  or  presumptive  notice. 

This  was  a  demurrer  by  the  plaintiff  to  a  paragraph  of 
the  defendants'  sta.tement  of  defence. 

The  claim  was  for  damages  caused  to  the  plaintiff  by  step- 
ping upon  the  covering  or  lid  of  a  manhole  in  the  side  walk, 
on  Augusta  street,  in  the  City  of  Hamilton, "  the  said  cover- 
ing or  lid  being  defective  loose,  and  out  of  repair,  through 
the  default  and  negligence  of  the  defendants  in  that 
behalf." 

The  defendants  "  deny  the  correctness  of  the  statements 
contained  in  the  plaintiff's  statement  of  claim; "  and  say  in 
paragraph  two  "  the  defendants  had  no  notice  or  knowledge 
that  the  covering  or  lid  mentioned  in  the  statement  of 
claim  was  defective,  loose,  or  out  of  repair." 

To  this  the  plaintiff  demurred,  assigning  as  a  ground  that- 
"  it  is  the  duty  of  the  corporation  to  keep  its  streets  in 
repair,  and  if  its  liability  to  do  so  has  for  any  reason 
ceased,  the  special  circumstances  of  the  case  should  be 
pleaded." 

On  March  10,  1885,  the  demurrer  was  argued. 
A.  D.  Cameron  for  the  demurrer. 
MacKelcan,  Q.C.,  contra. 
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March  16,  1885.  Rose,  J. — As  I  read  the  statement 
of  defence  it  amounts  to  this :  "We,  the  defendants,  say 
that  the  lid  was  not  defective,  loose,  or  out  of  repair,, 
through  our  default  or  negligence,  and,  if  it  was  defective, 
loose,  or  out  of  repair,  we  had  no  knowledge  of  the  fact." 

It  may  be  that  in  denying  negligence  it  was  unneces- 
sary to  plead  want  of  notice,  as  if  the  defendants  were 
bound  to  repair,  and  had  notice  of  the  want  of  repair,  such 
notice  would  be  evidence  of  negligence. 

The  whole  pleading  must  be  read  together.  A  demurrer 
should  not  be  directed  against  a  paragraph  unless  it  raise 
a  distinct  ground  of  defence  :  Rules  189  and  190,  and  notes. 
The  division  into  paragraphs  is  for  convenience  only.  One 
paragraph  alone  might  constitute  no  answer,  taken  with 
others  it  might  make  a  good  defence,  or  prove  immaterial. 

I  think,  in  this  case,  the  whole  pleading  should  be  read 
together,  and  that  the  second  paragraph  taken  with  the 
first,  either  constitutes  a  good  defence  or  is  immaterial. 
It  certainly  cannot  embarrass  the  plaintiff  at  the  trial,  for 
if  he  prove  actionable  negligence,  he  must  prove  either 
actual  or  presumptive  notice. 

The  demurrer  must  be  overruled,  with  costs  in  the  cause 
to  the  defendants  in  any  event  of  the  cause. 

Judgment  for  defendant. 
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[COMMON  PLEAS  DIVISION.] 

Ee  Bokthwick  and  The  Corporation  of  the  City  of 

Ottawa. 

Marlcet  by-law — Sale  of  fresh  ^sh. 

A  by-law  of  the  city  of  Ottawa  set  apart  certain  sections  of  the  city,  six 
in  number,  as  markets  or  market  places,  Four  of  these  sections  were 
called  meat,  produce,  and  fish  markets,  though  in  the  enumeration  of 
the  articles  for  the  sale  of  which  the  markets  were  established,  fish 
were  not  named. 

Section  5  of  Art.  IV.  declared  that  all  produce,  provisions,  or  articles  of 
any  kind  brought  to  any  of  the  meat,  fish,  and  produce  markets  and 
exposed  for  sale^  should  be  placed  in  boxes  and  exposed  in  carts  or 
other  vehicles^  which  should  be  placed  upon  said  markets  under  the 
direction  of  the  market  inspector.  Any  person  refusing  to  comply 
therewith,  or  to  remove  such  articles^  vehicles,  or  boxes  after  selling 
their  contents,  should  be  subject  to  the  penalty  imposed  by  the  by-law, 
and  liable  to  expulsion  from  the  market. 

Section  1  of  Art.  IX.  declared  that  no  person  should  sell  any  fresh  fish 
elsewhere  than  in  such  places  as  should  be  allotted  and  designated  by  the 
standing  committee  on  markets,  in  any  of  the  aforesaid  markets.  Sec. 
1  of  Art.  X,  declared  that  the  vendors  of  any  articles  in  respect  of 
which  a  market  fee  might,  imder  the  Municipal  Act,  be  imposed^  might 
lawfully  without  paying  market  fees,  ofi"er  for  sale  any  such  articles  at 
any  place  within  the  city  excepting  the  markeb  places  thereof.  The 
by-law  was  a  consolidation  of  previously  existing  by-laws  passed  from 
time  to  time.  It  appeared  that  many  years  ago  certain  stalls  in  each 
market  were  set  apart  as  fish  markets  :  that  no  application  was  ever 
made  for  standing  room  for  carts  or  other  vehicles  from  which  to  sell 
fish  ;  and  no  provision  made  by  the  council  for  so  bringing  fresh  fish  to 
the  market. 

Held,  that  sec.  .5  of  Art.  IV.,  though  wide  enough  to  cover  fresh  fish^ 
would  appear  not  to  have  been  framed  with  reference  to  it ;  and  that 
reading  sec.  I  of  Art.  IX.  and  sec.  1  of  Art.  X^  together,  they  could 
be  reconciled  by  construing  them  as  providing  that  fresh  fish  might  be 
sold  in  stalls  and  nowhere  else  in  the  markets,  but  outside  of  the  mar- 
kets no  restriction  should  be  placed  on  selling. 

This  was  a  motion  to  quash  so  much  of  By-law  No.  588, 
of  the  Corporation  of  the  City  of  Ottawa,  as  prohibited  the 
selling  or  offering  for  sale  of  any  fresh  fish  in  the  said  city 
elsewhere  than  in  such  places  as  should  be  allotted  and 
designated  by  the  standing  committee  on  public  markets 
as  fish  markets,  being  section  1  of  Article  IX.  of  said  by-law, 
with  costs  to  be  paid  by  the  said  corporation  to  the  said 
^orthwick,  upon  the  following  among  other  grounds  : 


EE  BORTHWICK  AND  CORPORATION  OF  OTTAWA.  115 


1.  The  said  provision  of  the  said  by-law  Wultva  vires 
of  the  said  Municipal  Corporation. 

2.  The  said  provision  is  an  attempt  not  only  to  regulate 
but  to  fix  the  place  of  sale  of  the  commodity  mentioned 
therein,  and  the  said  corporation  has  no  such  power  under 
the  provisions  of  the  Municipal  Acts  in  force  in  this 
Province. 

3.  The  said  provision  is  inconsistent  with  a  subsequent 
provision  in  the  said  by-law,  viz.:  section  1  of  Article  X. 
thereof,  and  the  same  ought  not  therefore  to  be  enforced 
or  allowed  to  remain  as  a  provision  of  the  said  by-law. 

4.  The  said  corporation  having  passed  section  1  of 
Article  X.  of  the  said  by-law  under  the  authority  of  the 
IVlunicipal  Act,  46  Vic.  ch.  18,  sec.  498,  O.,  the  earlier  pro- 
vision of  the  said  by-law  against  which  this  motion  is 
made  was  such  a  provision  as  is  by  the  said  Act  expressly 
-excepted  from  the  powers  of  the  said  corporation  when 
and  so  long  as  the  said  section  1  of  Article  X.  of  said 
by-law  shall  remain  in  force. 

5.  Even  assuming  that  sub-sec.  5  of  sec.  503  of  the 
said  Act  authorizes  the  corporation  to  fix  the  place  of  sale 
of  the  commodity  in  question,  it  only  authorizes  the  same 
when  the  commodity  is  exposed  for  sale ;  and  the  provision 
complained  of  is  therefore  too  wide. 

6.  The  powers  given  by  said  section  503  are  expressly 
subject  to  the  restrictions  and  exceptions  contained  in 
section  500  of  the  said  Act,  and  the  provision  complained 
of  is  in  excess  of  the  said  powers  as  restricted  by  said 
section  500. 

On  March  10th,  1885,  the  motion  was  argued. 
Shepley,  in  support  of  the  motion. 
Maclennan,  Q.C.,  contra. 

March  17,  1885.  Rose,  J. — This  is  a  motion  to  quash 
section  1  of  Article  IX.  of  by-law  No.  588  of  the  city  of 
Ottawa. 

The  section  in  question  is  as  follows : 
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"  Article  IX. 
Fish  Markets. 

"  Sec.  1.  On  and  after  this  by-law  taking  effect,  no  person  or  persons 
shall  sell  or  offer  for  sale  any  fresh  fish  elsewhere  than  in  such  places 
as  shall  be  allotted  and  designated  by  the  standing  committee  on  public 
markets  as  fish  markets  in  any  of  the  aforesaid  markets." 

With  this  section  must  be  read  section  1  of  Article  X., 
as  follows  : — 

*'  From  and  after  the  passing  of  this  by-law,  it  shall  and  may  be  lawful 
for  the  vendors  of  any  articles  in  respect  of  which  a  market  fee  may, 
under  the  Municipal  Act  be  lawfully  imposed  without  paying  market 
fees,  to  offer  for  sale  and  sell  or  otherwise  dispose  of,  any  such  articles 
at  any  place  within  the  city  of  Ottawa,  excepting  only  at  and  upon  any 
of  the  market  places  of  the  said  city  of  Ottawa. " 

The  whole  by-law  is  a  consolidation  of  previously 
existing  by-laws  with  amending  and  repealing  clauses. 

The  by-law^  sets  apart  certain  sections  of  the  city  of 
Ottawa  as  markets  or  market  places — six  in  number.  It 
appears  to  have  been  the  intention  of  the  by-law  that 
market  buildings  with  stalls,  &c.,  should  or  might  be 
erected  in  the  market  places. 

Four  of  these  sections  are  called  meat,  fish,  and  produce 
markets,  although  in  the  enumeration  of  the  articles  for 
the  sale  of  which  the  markets  were  established  fish  are 
not  named. 

By  section  5  of  Article  IV.  it  is  provided  that  "  all  pro- 
duce, provisions,  or  articles  of  any  kind  brought  to  any  of 
the  said  meat,  fish,  or  produce  markets,  and  exposed  for 
sale,  shall  be  placed  in  boxes,  barrels,  bags,  or  baskets,  and 
shall  he  exposed  in  carts  or  other  vehicles  which  shall  be 
placed  upon  said  markets  under  the  direction  of  the 
market  inspector  or  such  other  officer  or  his  assistants. 
Any  person  or  persons  refusing  to  comply  with  this 
regulation,  or  refusing  to  remove  such  vehicles,  boxes,  Szc, 
after  selling  their  contents,  shall  be  subject  to  the  penalty 
hereinafter  imposed  by  this  by-law^ ;  and  shall  also  be 
liable  to  expulsion  from  the  market." 

This  section  uses  language  wide  enough  to  regulate  the 
sale  of  fresh  fish  as  an  article  brought  to  the  fish  markets. 
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and  provides  for  allotting  places  to  the  vendors  who  are 
to  expose  their  wares  in  carts,  etc.,  and  place  them  under 
the  direction  of  the  market  inspector. 

By  section  2  of  Article  YI.  persons  receiving  "a  lease  of 
any  of  the  stalls  for  the  sale  of  fresh  meat,  fresh  fish,  or 
other  produce  in  any  of  the  markets  established  or  here- 
after to  be  established  in  said  city,  shall  keep  his  or  her 
shop  or  stall  in  a  clean  and  proper  state,"  &;c. 

When  this  section  was  passed  it  seems  to  have  been 
contemplated  that  fresh  fish  would  be  exposed  for  sale  in 
stalls.  It  is  not  said  whether  the  provisions  of  sec.  5  of 
Article  IV.  were  also  to  be  followed  and  the  "  produce  " 
placed  in  barrels,  bags  or  baskets  and  exposed  in  carts  or 
other  vehicles  placed  in  the  stalls. 

By  sec.  9  of  Article  YI.  fish  dealers  desirous  of  leasing  a 
shop  or  stall  for  the  cutting  up  or  exposing  for  sale  fresh 
fish,  shall  procure  from  the  market  inspector  a  certificate 
setting  forth  the  number  of  the  shop  or  stall  and  the  price 
to  be  paid  therefor. 

When  this  section  was  passed  it  seems  to  have  been 
thought  that  fish  dealers  would  find  it  necessary  to  cut 
up  as  well  as  expose  the  fish  they  had  for  sale. 

This  would  be  inconvenient  if  the  fish  were  to  be 
exposed  in  carts  or  vehicles.  The  clauses  may  possibly  be 
harmonized  in  some  measure  if  we  suggest  that  sec.  5  of 
Article  lY.  was  intended  to  regulate  vendors  of  fish  who 
exposed  their  wares  outside  the  market  building,  but  in 
the  market  place ;  in  which  case  they  were  required  to 
occupy  such  places  with  their  carts  or  other  vehicles  as 
might  be  assigned  to  them,  and  to  expose  their  wares  in 
such  carts  or  vehicles ;  and  that  sections  2  and  9  regulated 
the  use  of  shops  or  stalls  inside  the  market  building. 

We  then  come  to  Article  IX.  which  from  its  caption 
would  seem  to  have  been  passed  to  regulate  fish  markets. 
When,  in  order  of  time,  this  was  passed  does  not  appear; 
but  section  1,  above  quoted,  would  seem  to  have  been 
passed  to  compel  all  persons  desirous  of  selling  fresh  fish 
to  resort  to  the  fish  market.    Where  or  what  were  fish 
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markets  nowhere  expressly  appears.  As  I  have  pointed 
out  four  market  places  were  established,  called  meat,  fish, 
and  produce  markets,  but  it  was  not  said  they  were  pro- 
vided  for  the  sale  of  fish  ;  on  the  contrary,  while  naming 
many  articles,  fish  are  not  named.  The  words  are  "  for 
the  sale  thereon  respectively  of  all  kinds  of  meat,  vegetables, 
grain,  fruit,  game,  poultry,  roots,  fodder,  wood,  dairy  pro- 
ducts, eggs,  and  all  other  farm  produce  of  every  description 
usually  brought  to  and  sold  in  public  markets." 

From  the  closing  words  of  section  1  Mr.  Maclennan  was 
enabled  to  argue  that  there  were  fish  markets  established 
in  the  general  markets,  i.e.,  that  a  portion  of  the  market — 
whether  of  the  market  places  or  buildings  does  not 
appear — was  set  aside  expressly  for  the  sale  of  fish. 

This  may  be  the  fact,  but  otherwise  than  from  these 
words  it  does  not  appear. 

Mr.  Maclenna.n  thereupon  further  argued  that  the  word 
"  elsewhere "  meant  not  elsewhere  than  in  the  market 
places,  i.  e.,  that  all  persons  selling  fish  in  the  market 
places  must  not  sell  elsewhere  than  in  such  places  as  may 
be  allotted  to  them  in  the  fish  markets  which  are  estab- 
lished in  the  market  places.  He  thus  sought  to  render 
sensible  this  section  when  read  with  sec.  1  of  Article  X. 
which  expressly  allows  sale  of  fresh  fish,  &c.,  in  all  places 
outside  of  the  market,  free  from  payment  of  any  fees. 

If  sec.  1  of  Article  IX.  means,  as  Mr.  Shepley  contends, 
that  no  one  shall  sell  fish  elsewhere  in  the  city  of  Ottawa 
than  in  the  fish  market,  it  is  clearly  illegal,  as  contrary 
to  the  provisions  of  sees.  498  and  500  of  the  Municipal 
Act  of  1883,  and  inconsistent  with  sec.  1  of  Article  X. 

It  is  my  duty  to  support  the  by-law  if  possible.  Mr. 
Dillon,  in  his  work  on  Municipal  Corporations,  2nd  ed., 
sec.  353,  says  :  "  Thus,  if  by  one  construction  an  ordinance 
will  be  valid,  and  by  another  void,  the  Courts  will,  if  possi- 
ble, adopt  the  former." 

If,  as  a  matter  of  fact,  the  Municipal  authorities  have- 
set  apart  a  certain  portion  of  the  market  places  for  the 
sale  of  fish  exclusively,  and  have  provided  in  such  por-^ 
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tions,  not  only  standing  places  for  carts  and  other  vehicles,, 
but  also  shops  or  stalls,  then  the  provisions  may  be  read 
as  follows,  viz.,  that  if  the  vendors  expose  their  wares  in 
cart&,  &c.,  they  must  stand  where  placed  :  that  if  they 
desire  shops  or  stalls  they  must  obey  the  regulations  as  to 
such  shops  or  stalls  ;  and  that  in  no  case  must  they  sell  or 
offer  for  sale  fresh  fish  elsewhere  in  the  market  places 
than  in  the  allotted  places;  but  that  no  restriction  is  placed 
upon  selling  outside  of  the  market  places. 

I  will  require  to  be  informed  as  to  the  facts  before 
making  any  order  on  this  motion. 

Since  writing  the  above,  counsel  have  furnished  me  with 
an  afiidavit  made  by  the  market  inspector  from  which  it 
appears  that  many  years  ago  certain  stalls  in  each  market 
were  set  apart  as  fish  markets,  and  that  no  application 
was  ever  made  for  standing  room  for  carts  or  other  vehicles 
from  which  to  sell  fish,  and  no  provision  made  by  the 
Council  for  so  bringing  fresh  fish  to  the  market. 

It  would  thus  seem  that  sec.  5  of  Article  IV.  was  not 
passed  with  reference  to  fresh  fish,  although  wide  enough 
in  its  language  to  cover  them.  The  by-law  may  then  be 
read  as  saying,  "  you  may  sell  fresh  fish  in  stalls  and  no 
where  else  in  the  markets,  but  outside  of  the  market  no 
restriction  is  placed  upon  your  selling." 

With  much  doubt  I  yield  to  this  reading,  as  otherwise 
it  is  impossible  to  harmonize  sec.  1  of  Articles  IX.  and  X. 

The  result  is,  that  if  the  applicant  has  been  fined  for 
selling  outside  of  the  market  he  has  been  wrongly  dealt 
with.  I,  of  course,  have  nothing  to  do  with  the  convic- 
tion on  this  motion. 

The  motion  must  be  refused.  I  cannot  give  costs,  as  I 
think  the  language  of  the  by-law  invited  the  application. 

Order. — Motion  dismissed,  without  costs. 

I  may  note  that  this  is  the  first  application  made  on 
notice  to  quash  a  by-law.  Mr.  Maclennan  stated  that  he 
did  not  desire  to  raise  the  objection  that  it  should  be  by 
order  nisi.  I  am  not  to  be  taken  as  expressing  any 
opinion  in  favor  of  such  practice  by  making  the  order. 
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In  Hewison  v.  Corporation  of  Pembroke,  6  0.  R.  171,  on 
Mr.  Maclennan's  motion  I  held  that  motion  by  order  nisi 
was  the  proper  practice. 

Motion  dismissed. 


[COMMON  PLEA  DIVISION.] 

THb:  Royal  Insurance  Company  v.  Byers. 

Insurance — Misrepresentation  as  to  net  loss — Action  for — Deceit — Amend- 
ment— Statutory  Conditions — Evidence. 

Action  to  recover  from  defendant  a  sum  of  money  paid  him  in  settlement 
of  a  loss  by  fire  on  a  stock  of  goods,  by  reason,  as  was  urged,  of  a 
misrepresentation  as  to  the  value  of  such  stock  at  a  date  prior  to 
the  fire.  The  statement  of  claim  alleged  that  defendant  had  falsely 
and  fraudulently  represented  his  net  loss  to  be  the  amount  so  paid, 
whereby  the  plaintiffs  were  induced  to  pay  the  same  ;  and  that  defen- 
dant falsely  and  fraudulently  represented  that  at  the  date  prior  to  the 
fire  his  stock  on  hand  was  of  a  certain  value,  whereas  it  was  of  a 
much  less  value  ;  and  that  it  was  on  the  basis  of  sdch  value  that  the 
calculation  was  made  as  to  the  amount  of  such  net  loss  ;  also  setting 
up  the  statutory  conditions  whereby,  as  alleged,  the  claim  was  vitiated 
for  fraud  and  false  swearing  as  to  the  amount  of  the  loss. 

Held,  on  the  issue  as  raised,  the  plaintiffs  must  fail,  for  the  issue  was  as 
to  the  amount  of  the  net  loss  which  the  evidence  shewed  had  been  mis- 
represented ;  and  also  that  there  would  be  no  recovery  on  the  record  as 
framed,  for— plaintiffs  having  accepted  a  surrender  of  the  policy — they 
had  not  offered  to,  and  possibly  could  not,  place  defendant  in  his  origi- 
nal position  :  that  no  amendment  would  avail,  for  to  maintain  an  action 
of  deceit  not  only  must  there  be  misrepresentation,  but  it  must  be 
to  the  damage  of  the  plaintiffs,  which  the  evidence  failed  to  shew  ; 
that  the  statutory  conditions  could  hardly  be  invoked,  for  no  proofs  of 
loss  had  been  required  ;  but,  even  if  invoked,  they  would  afford  no 
defence,  as  there  was  no  misrepresentation  as  to  the  amount  of  loss. 

Held,  also,  that  the  misrepresentation,  even  as  urged,  was  immaterial, 
for  it  being  as  to  the  value  of  the  stock  at  the  named  date,  the  fact  of 
its  causing  an  erroneous  calculation  upon  which  the  amount  of  the  loss 
was  based,  would  make  no  difference  so  long  as  it  was  shewn  that  the  loss 
itself  was  within  the  true  amount ;  and  also  the  plaintiffs  were  estopped 
from  setting  it  up  as  the  evidence  shewed  that  they  did  not  rely  upon  it, 
but  on  the  knowledge  acquired  and  independent  information  ob- 
tained by  the  plaintiffs'  agent  in  the  course  of  his  investigation. 

Semble,  that  on  the  evidence,  as  set  out  below,  there  was  no  misrepre- 
sentation at  all. 


This  was  an  action  brought  to  recover  money  paid  by 
plaintiffs  to  the  defendant  in  settlement  of  claim  under  au 
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insurance  policy,  the  plaintiffs  alleging  misrepresentation 
and  fraud  by  the  defendant,  which  induced  the  plaintiffs 
to  make  the  payment. 

The  action  was  tried  before  Gait,  J.,  and  a  jury,  at 
Belleville,  at  the  Fall  Assizes  of  1884. 

The  learned  Judge,  on  the  answers  to  questions  left  by 
him  to  the  jury,  entered  judgment  for  the  defendant. 

The  facts  fully  appear  in  the  judgment. 

During  Hilary  Sittings  the  plaintiff  obtained  an  order  nisi 
to  set  aside  the  judgment,  and  to  enter  judgment  for  the 
plaintiffs  for  $1,000,  on  the  ground  that  the  plaintiffs  have 
overpaid  the  defendant  at  least  that  sum,  and  are  entitled 
to  a  return  of  it ;  or  for  a  new  trial,  on  the  ground  that  the 
:findings  of  the  jury  are  against  law  and  evidence  and  the 
w^eight  of  evidence;  and  for  misdirection  on  the  part  of  the 
learned  Judge,  in  this,  that  he  told  the  jury  that  if  they 
found  that  the  defendant  had  sustained  loss  to  the  extent 
•of  $3,600  they  ought  to  find  a  verdict  for  the  defendant, 
whereas  he  ought  to  have  told  them  that  if  the  first  state- 
ment in  the  proof  as  to  the  stock  on  hand  at  the  time  of 
dissolution  of  Byers  &  Johnson  was  untrue  to  the  know- 
ledge of  the  defendant,  the  plaintiffs  were  entitled  to 
recover  back  the  whole  sum  paid,  and  also  he  should  have 
told  the  jury  that  if  the  defendant  knew  at  the  time  of 
putting  in  proofs  of  loss  that  $5,400  was  untrue,  then  the 
defendant  was  guilty  of  a  fraud  ;  and  for  misdirection  in 
telling  the  jury  that  the  figures  in  the  proofs  of  loss 
were  Munroe's,  whereas  he  ought  to  have  told  them  that 
they  were  adopted  by  the  plaintiffs  after  having  been 
prepared  by  Monroe  from  information  furnished  by  the 
defendant ;  and  because  the  learned  Judge  did  not  put  the 
following  question  to  the  jury,  viz. :  Was  the  statement 
in  the  claim  paper  as  to  $5,400  untrue  to  the  knowledge  of 
the  defendant  ?  and  also  for  improper  reception  of  evidence 
to  shew  that  the  defendant's  loss  exceeded  the  amount 
referred  to  in  the  pitoofs  of  claim. 
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During  the  same  sittings, if oss,  Q.C.,and  Glide,  supported 
the  order.  The  settlement  was  made  with  the  defendant 
by  the  company  on  a  false  and  fraudulent  representation, 
as  to  value,  and  was  such  as  could  have  constituted  a  good 
defence  to  an  action,  if  one  had  been  brought  by  the  now 
defendant,  on  the  policy.  The  plaintiffs  have  the  same 
right  now  as  they  had  when  the  money  was  paid  over,  and 
having  been  improperly  paid  over  the  plaintiff  can  now 
recover  it  back  :  Queens  Ins.  Co.  v.  Devinney,  25  Gr.  894  ; 
British  America  Ins.  Go.  v.  WilJdnson,  23  Gr.  151 ; 
Ghapman  v.  Poole,  22  L.  T.  N.  S.  306  ;  Laidlaw  v.  London 
and  Liverpool,  <^c.,  Ins.  Go.,  13  Gr.  377 ;  Brownlie  v, 
Gampbell,  5  App.  Cas.  925,  950  ;  Smith  v.  Hughes,  L.  R.  6 
Q.  B.  597;  Kerr  on  Fraud,  2nd  ed.,  5-7,  12,  60-1,  f)9 
There  was  clearly  misdirection  as  pointed  out  in  the 
order  nisi. 

Britton,  Q.C.,  and  Dickson,  Q.C.,  contra.  [The  Court 
intimated  that  they  thought  the  motion  must  be  dismissed, 
but  as  they  intended  giving  a  written  judgment,  they  would 
take  any  cases  the  counsel  might  desire  to  refer  to.]  They 
accordingly  referred  to  Joliffe  v.  Baker,  11  Q.  B.  D.  255 ; 
0.  J.  Act  Rules  31 1,  321. 

February  28,  1885.  Rose,  J. — It  will  be  convenient  to 
see  what  case  the  plaintiffs  make  on  their  pleadings,  and 
what  on  their  evidence  ;  but  before  doing  so  I  will  briefly 
state  the  facts  which  led  up  to  the  litigation. 

In  1876  the  defendant,  and  one  Henry  Johnson,  formed 
a  partnership  to  carry  on  the  business  of  general  dealers 
in  the  Village  of  Consecon.  This  partnership  continued 
until  the  15th  of  May,  1880. 

On  the  29th  of  March,  1880,'the  firm  of  Byers  &  Johnson 
insured  their  stock  in  the  plaintiffs'  company  for  $4,000. 
There  is  no  suggestion  of  bad  faith  in  the  making  of  the 
contract.  The  goods  were  then  represented  to  be  of  the 
•-alue  of  about  $7,000. 

n  forming  the  partnership  each  put  in  $2,000, 
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When  the  dissolution  took  place  the  assets  consisted  of 
stock,  book  debts,  and  shop  fixtures. 

The  stock  was  worth,  at  invoice  prices,  over  S4,000  00 

The  book  debts  about   4,868  00 

And  the  shop  fixtures  about   87  00 

Total   $8,955  00 

The  liabilities   5,745  00 

Shev/ing  a  surplus  of  about.  .  $3,210  00 
By  the  terms  of  the  dissolution : 

The  book  debts  were  valued  at  65c.  on  the  $.  $3,164  00 

The  stock  $3,302  at  70c   2,311  00 

814  at  50c   407  00 

Fixtures    87  00 

$5,969  00 

It  was  agreed  that  Johnson  should  assume 

the  liabilities,  ^.  e   5,745  00 

Taking  the  book  debts    $3,164  00 

And  receiving  from  Byers  ....     2,872  00 

$6,036  00 

Thus  giving  to  Johnson  about   $291  00 


The  $2,872  represented  the  value  of  the  stock  and  shop 
fixtures  as  above. 

It  follows,  therefore,  that  as  Byers  only  had  the  stock 
and  fixtures,  either  there  must  have  been  a  large  margin 
in  value  over  and  above  the  70c.  and  50c.,  or  he  would  be 
paying  Johnson  $291,  and  sinking  all  his  own  capital.  - 

This  is  explained  by  Johnson,  who  in  his  evidence  states 
that  the  stock  of  goods  amounted  in  value  to  $4,000,  and 
was  worth  perhaps  100  cents  in  the  $  to  any  one  going  into 
the  business. 

As  Johnson  was  called  by  the  plaintiffs,  and  made  thi^ 


statement  in  examination  in  chief,  I  take  it  as  an  admitted 
fact. 

Deducting  from  .$4,000  00 

The  amount  paid  by  Byers  to  Johnson  ....  2,872  00 

Leaves  $1,128  00 
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As  the  amount  Byers  was  receiving  on  account  of  the 
$2,000  paid  by  him  into  the  partnership,  Johnson  said 
these  several  amounts  were  respectively  charged  up  to  the 
private  accounts,  and  the  result  shewed  a  balance  coming 
to  Byers  of  $87.59,  which  he  had  to  pay  him. 

The  above  statement  of  account  I  have  drawn  from  the 
evidence. 

It  is  apparently  only  approximate,  but  it  is,  I  think, 
sufficiently  accurate  to  serve  the  purpose  of  ascertaining 
the  relative  positions  of  the  partners  at  the  date  of  dissolu- 
tion, and  to  shew  that  the  $2,719.07  paid  for  the  stock  by 
Byers  did  not  represent  its  real  value  for  the  purpose  of 
carrying  on  his  business. 

In  March  of  1881,  the  fire  occurred,  and  the  loss  was 
substantially  total.  One  Duncan  Monroe,  agent  and  inspec- 
tor of  the  plaintiff's  company,  at  once  went  to  Consecon. 

He  found  much  excitement  in  the  village,  and  rumours 
that  the  defendant  had  set  fire  to  the  building. 

Upon  investigation  he  concluded  that  such  a  charge 
was  not  sustainable;  and  entered  upon  negotiations  for 
an  adjustment  or  settlement. 

The  stock-book  was  burnt,  but  he  obtained  all  the  other 
books  and  papers,  and  spent  much  time  in  looking  them 
over  for  the  purpose  of  ascertaining  the  amount  of  goods 
on  hand  at  the  time  of  the  fire,  and  which  were  destroyed. 

His  starting  point  was  the  amount  of  stock  on  hand  at 
the  time  of  the  dissolution  with  Johnson,  which  he  fixed 
at   $5,488  14 

Subsequent  purchases   3,770  95 

9,209  09 

Less  sales   4,502  96 

Salvage   . . . .      16  00 

Goods  taken  out  of  store  for  private 

use   17  40 

Allowed  for  deterioration   1,017  98  5,554  34 

Making  the  net  loss  $3,654  75 


ix.] 


KOYAL  INSUEANCE  CO.  V.  BYERS. 


125 


which  he  induced  the  defendant  to  accept  on  promise  of 
an  immediate  payment.  Upon  advising  the  company  this 
sum  was  forthwith  paid. 

The  plaintiffs  obtained  from  one  Waddell,  a  cleric  with 
the  defendant,  a  statutory  declaration,  that  the  stock  in 
hand  at  time  of  dissolution  was  worth  in  cash  $5,438.14, 
"  as  valued  by  himself  and  former  partner  in  business  Mr. 
Johnson."  This  declaration  is  in  the  handwriting  of  Mr. 
Monroe. 

He  also  filled  up  a  statutory  declaration  on  a  printed 
form  furnished  by  the  company,  containing  the  following 
clause  : 

"  Said  property  was  destroyed  by  fire  at  or  about  three 
o'clock,  a.m.,  on  the  9th  day  of  March,  1881,  to  the  amount 
of  $3,654.75,  caused  by  means  to  me  unknown,"  &c. 

At  the  foot  of  this  declaration  was  a  receipt  under  seal, 
signed  by  the  defendant  for  the  $3,054.75,  in  consideration 
whereof  the  defendant  surrendered  the  policy  and  coven- 
anted to  hold  and  keep  harmless  the  company  from  the 
claim  of  any  person  whatsoever  under  said  policy  in  respect 
of  said  loss. 

On  the  back  of  the  declaration  was  an  award  signed 
by  the  said  Johnson  acting  for  the  company,  and  one  R.  T. 
Osborne  acting  for  the  defendant,  which  is  as  follows  : 

"Having  carefully  examined  the  details  of  the  loss 
within  indicated,  we  have  impartially  and  conscientiously 
awarded  the  assured  the  sum  of  $3,654.75,  in  full  for  said 
loss,  and  recommend  payment  be  made  upon  this  basis, 
viz :  On  item  No.  1,  insured  $4,000,  awarded  $3,654.75. 
Underneath  was  written :  "  I  accept  this  award  as  the 
basis  of  settlement  with  the  Royal  Insurance  Company." 
(Signed)  "  John  Byers.  March  11th,  1881."  Underneath 
this  was  a  statement  of  "  Details  of  Loss,"  being  substan- 
tially as  I  have  set  it  out  above,  and  shewing  "Amount 
of  net  loss,  $3,654.75."    (Signed)    "  John  Byers." 

It  is  now  alleged  that  the  first  item  largely  exceeds  the 
real  value,  and  should  in  fact  have  been  only  $2,719.07,  and 
that  the  defendant  falsely  and  fraudulently  represented 
it  to  be  the  true  amount  of  stock  on  hand  at  the  time  of 
dissolution. 
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The  statement  of  claim,  paragraph  4,  is  as  follows : 

"  On  the  9th  day  of  March,  1881,  the  said  stock  of  goods, 
so  insured  by  the  plaintiff,  was  almost  totally  destroyed  by 
fire,  and  thereupon  the  defendant  falsely  and  fraudulently 
represented  to  the  plaintiffs  that  he  had  suffered  a  net  loss 
of  $3,65^.75,  and  gave  a  detailed  statement  of  the  same  in 
the  words  and  figures  following,"  setting  out  statement 
substantially  as  above. 

Paragraph  5  is  as  follows  :  "  The  plaintiffs  upon  such  false 
and  fraudulent  statement  were  induced  to  and  did  pay  the 
defendant  on  the  12th  day  of  March,  1881,  the  said  sum  of 
^3,654.75,  in  liquidation  of  said  supposed  loss." 

It  will  be  observed  that  what  is  so  far  complained  of  is 
the  false  and  fraudulent  representation  that  the  defendant 
had  suffered  a  net  loss  of  $3,654.75. 

The  paragraph  proceeds  "And  in  order  to  induce  the 
plaintiffs  to  pay  his  alleged  loss,  the  defendant  falsely  and 
fraudulently  represented  that  the  stock  on  hand  on  the 
15th  May,  1880,  (the  day  following  the  purchase  from 
Byers  &  Johnson)  was  the  sum  of  $5,438.14,  ^nd  that  it 
was  upon  the  basis  of  that  valuation  that  he  had  bought 
the  same  from  Byers  &  Johnson,  whereas  the  fact  is  that 
the  defendant  had  purchased  the  same  as  aforesaid  upon  a 
total  valuation  of  $2,806.22,  and  which  represented  the 
true  and  full  amount  of  stock  on  hand  on  the  15ih  of  May, 
1880r 

Having  regard  to  the  statement  that  the  payment  was 
made  relying  on  the  false  representation  as  to  the  net  loss, 
and  the  words  above  italicised,  it  would  seem  that  the 
plaintiffs  are  only  complaining  that  they  have  been  induced 
to  pay  more  than  the  net  loss. 

Paragraph  7  of  the  statement  of  claim  sets  out  statutory 
condition  11,  sub-clause  2,  and  sub-clause  15,  providing 
that  all  fraud  and  false  swearing  in  relation  to  the  amount 
of  the  loss  shall  vitiate  the  claim ;  and  charges  fraud  and 
false  swearing. 

The  only  fraud,  so  far  spoken  of  is,  if  I  am  correct  in 
my  view  of  the  pleading,  the  fraud  representing  the  net 
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loss  at  S3,538.  The  claim  is,  "to  have  it  declared  that 
said  payment  of  S3,654.75  was  induced  by  the  fraud  of 
the  defendant,  and  was  by  mistake,  and  in  misappre- 
hension of  the  true  facts. 

2.  That  defendant's  fraud  and  false  statement  vitiated 
the  policy,  and  to  have  the  same  declared  void. 

3.  To  be  paid  by  defendant  the  said  sum  of  $3,654.7-5 
and  costs  of  this  suit." 

There  is  no  allegation  of  the  plaintiffs  having  offered  to 
give  the  policy  back  to  the  defendant,  or  of  any  steps  to 
replace  him  in  his  original  position. 

Now  what  is  the  evidence  to  support  the  charge? 

Monroe  says,  p.  1  :  "  He  told  me  what  his  stock  was  at 
the  dissolution  *  *  I  am  not  very  sure  that  he  gave 
me  the  exact  figures  then,  but  it  was  somewhere  over 
$5,000  ;  "  p.  2.  "  He  said  the  stock  w^hen  they  dissolved  was 
worth  S5,438.14,  supported  by  his  clerk,  Mr.  Waddell." 
"  Q.  Then  what  did  you  take  as  the  starting  point  to  adjust 
the  loss  ?  A.  That  amount  *  *  I  do  not  think  there 
^vas  ^ny  statement  in  his  book  shewing  what  the  stock 
was  at  the  dissolution."  This  is  afterwards  shewn  to  be 
untrue.  "  Q.  So  you  had  to  rely  on  his  statement  as  to 
that?  A.  Yes  and  try  and  corroborate  it.  Q.  Cor- 
roborate it  by  his  clerk  ?    A.  Yes,  and  also  b}^  Johnson." 

On  p.  5  he  admits  getting  from  Johnson  a  slip  of  paper 
shewing  the  amount  of  goods  charged  at  the  time  of  dissolu- 
tion, shewing  about  $2,700  in  round  numbers  ;  also  that 
in  arriving  at  an  estimate  of  the  loss  he  took  the  goods  at 
their  invoice  prices,  and  made  a  deduction  for  deterioration. 

He  admits,  p.  7,  shewing  defendant  the  slip  of  paper  he 
got  from  Johnson,  and  that  defendant  and  he  had  a  dis- 
cussion about  it;  on  p.  8,  that  he  made  "  a  calculation  or  a 
figuring,  starting  with  a  basis  of  $2,700,"  and  that  before  he 
leftConseconhe  ascertained  that  the  defendant  had  sustained 
a  loss  to  the  extent  that  he  claimed.  On  p.  9,  "  Q.  You 
did  make  up  a  statement  on  the  basis  of  $2,700  as  the  first 
•element  in  the  factor  ?  A.  I  am  not  positive  about  that. 
I  know  I  made  up  a  statement  and  we  had  some  discussion 
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about  it.  I  seemed  to  think  that  $2,700  and  something,  was 
the  actual  value  of  the  stock.  He  said  that  was  what  he 
paid  Johnson  for  it,  for  his  share,  for  his  half  of  the  stock. 
Q.  Is  it  half  of  the  stock,  or  half  of  the  business  ?  A. 
Half  of  the  stock  ;  and  he  said  '  the  other  half  was  mine.* 
Q.  The  other  half  of  the  stock,  or  the  other  half  of  the 
business  ?  A.  The  stock;  it  was  the  stock  we  were  talking 
about.  Q.  Who  was  it  suggested  doubling  the  $2,700  ? 
A.  Well,  if  that  is  what  he  paid  Johnson  for  his  half  of 
the  stock  it  would  necessarily  have  to  he  doubled.  Q. 
And  you  would  see  it  at  once  ?    A.  Yes." 

This  seems  to  me  most  important  evidence  in  the  light 
of  the  evidence  of  Johnson  to  which  I  will  shortly  refer. 
On  the  same  page  we  find  that  he  was  aware  there  was  in 
the  village  a  feeling  of  hostility  to  the  defendant,  and  for 
that  reason  he  was  put  upon  his  guard,  and  was  more  par- 
ticular than  he  otherwise  might  have  been. 

It  also  appears  that  defendant  objected  to  the  deduction 
for  deterioration,  and  strongly  to  accepting  $3,650,  and 
was  induced  to  accept  the  offer  of  the  amount  paid  on  the 
promise  of  getting  the  money  at  once. 

He  states  that  the  defendant  relied  on  Waddell,  his  book- 
keeper, and  who  had  been  book-keeper  for  Byers  &  Johnson, 
as  to  the  correctness  of  the  figures,  Waddell  at  the  time  of 
the  fire  being  engaged  in  taking  stock ;  and  that  Waddell 
informed  him  that  at  the  time  of  the  fire  there  was  stock 
on  hand  to  the  amount  in  value  of  $4,800. 

He  admits,  what  is  evident,  that  if  this  statement  was- 
correct,  the  defendant  suffered  loss  to  that  or  nearly  thai 
amount. 

He  admits,  that  the  obtaining  the  award  was  at  his 
(Monroe's)  instance:  that  defendant  had  nothing  to  do  with 
it ;  and  that  Johnson  was  appointed  on  behalf  of  the  com- 
pany because  he  was  in  a  position  to  shew  the  correctness- 
of  the  first  item  in  the  statement.  Also,  that  prior  to 
settling  he  obtained  from  Mr.  Johnson  a  statement  of  what 
appeared  in  the  books  of  Byers  &  Johnson  as  to  the  valu& 
placed  upon  the  stock,  which  was  as  follows : 
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"  Stock. 


3,302  49  at  70c.  . . 
C.  &  B.  stock  at  50c 
Shop  fixtures  


$2,311  40 
407  67 
87  15 


Total  stock 


$2,806  22 


"  On  hand  at  dissolution  as  charged  to  private  account 
of  J.  Byers." 

He  explained  that  "  C.  &  B."  meant  Cadman  &  Byer's 
stock,  i.  e.,  stock  held  by  a  firm  of  Cadman  and  defendant 
prior  to  formation  of  the  firm  of  Byers  &  J ohnson. 

He  states  that  at  the  time  he  got  the  memorandum  he 
thonght  it  represented  that  was  all  the  stock  on  hand  at 
the  time  of  the  dissolution,  but  that  the  defendant  con- 
vinced him  it  was  only  the  half  of  it. 

It  will  be  remembered  that  this  conviction  was  induced 
by  the  defendant  saying  that  $2,719.07  was  what  he  paid 
Johnson  for  his  share  of  the  stock. 

He  also  admits  that  he  learned  from  the  memorandum 
that  the  invoice  price  of  the  goods  charged  to  defendant 
at  time  of  the  dissolution  was  $4,117.83. 

Johnson  was  called,  as  I  have  said,  by  the  plaintiffs.  In 
examination -in -chief,  in  answer  to  a  question  by  the 
learned  Judge,  he  stated  that  the  defendant  received  goods 
to  a  larger  amount  than  $2,700,  i.e.,  to  the  amount  of  $4,000 
and  over  on  the  original  cost. 

Mr.  Bethune  asked :  "  You  dissolved  on  the  basis  of 
$2,700,  didn't  you  ?  A.  Yes,  that  was  the  ratio  the  stock 
was  to  bear  to  the  book  debts  $2,719.07.  That  was  the 
net  value  at  60  cents  and  70  cents  in  the  dollar  *  * 
The  stock  was  worth  perhaps  100  cents  in  the  dollar  to  any 
one  going  into  the  business. 

"  Q.  What  was  the  gross  amount  of  the  stock  ?  A. 
Somewhere  about  $4,000. 

"Q.  He  was  to  pay  out  of  that  $2,800  ?  A.  I  do  not 
know  as  he  was  to  pay  out  of  that.  He  was  to  pay  me  ; 
but  that  was  a  separate  thing. 
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"  Q.  How  a  separate  thing  ?  A.  We  had  to  adjust  our 
accounts.  Each  of  our  private  accounts  shewed  a  debit  of 
$3,700  and  some  odd.  I  had  to  pay  Mr.  Byers  $87.59  *  * 
I  could  not  say  it,"  i.  e.  $2,700  "  was  the  cash  value.  *  * 
I  say  it  was  the  basis  on  which  we  dissolved  partnership. 
I  would  not  take  the  book  debts  at  100  cents  on  the  dollar. 

"  Q.  Then  you  must  have  thought  that  the  goods  would 
produce  $2,700,  and  odd  in  cash  ?  A.  I  should  think 
they  would  produce  that,  and  a  great  deal  more. 

"  Q.  Do  you  mean  to  say  that  was  not  cash  value  ?  A. 
I  would  not  like  to  say  anything  about  its  being  the  cash 
value." 

It  seems  plain  upon  this  evidence  that  the  sum  of 
$2,719.07  was  not  considered  the  cash  value  of  the  goods, 
and  any  calculation  to  arrive  at  the  loss  by  the  fire,  com- 
mencing with  an  item  of  $2,719.07  would  have  been  so 
manifestly  unjust  that  one  cannot  wonder  at  defendant's 
protesting  against  it,  or  at  Monroe  yielding  to  such  protest. 

I  am  at  a  loss  to  see  how  any  one,  Judge  or  jury, 
can  be  asked  to  credit  the  assertion  that  Munroe  for  a 
moment  believed  that  $2,719.07  represented  the  value  of 
the  goods  at  the  time  of  dissolution. 

He  easily  ascertained  what  was  the  exact  sum  at  which 
they  were  charged  to  defendant.  He  also  was  fully 
informed  as  to  what  was  their  invoice  price.  What  was 
their  actual  value  to  defendant  in  the  business  was  a 
matter  of  opinion  merely;  and,  according  to  his  own 
evidence,  he  was  content  to  accept  the  statement  of  defen- 
dant as  to  its  value. 

Now  comes  a  most  important  piece  of  evidence  read 
in  the  light  of  Redgrave  v.  Hurd,  20  Ch.  D.  1,  at 
p.  21,  where  it  is  said  by  Jessel,  Master  of  the  Rolls : 
"  In  order  to  take  away  his  title  to  be  relieved  from  the 
contract  on  the  ground  that  the  representation  was  untrue, 
it  must  be  shewn  either  tho.t  he  had  knowledge  of  the  facts 
contrary  to  the  representation,  or  that  he  stated  in  terms, 
or  shewed  clearly  by  his  conduct,  that  he  did  not  rely  on 
the  representation." 


ix.]  EOrAL  INSURANCE  CO.  V.  BYERS.  131 

On  cross-examination  the  following  appears  : 
"  Q.  How  did  you  come  to  see  him?  A.  Mr.  Monroe  came 
to  see  me  and  said  Mr.  Byers  had  informed  him  the  stock 
book  had  been  burned,  and  they  could  not  arrive  at  the 
iimount  of  stock  on  hand,  and  Mr.  Monroe  came  to  me  for 
the  figures.  Q.  Did  you  give  him  the  figures  ?  A.  I  did ; 
I  opened  up  the  book  and  shewed  him  those  very  figures. 
Q.  Did  you  tell  Mr.  Byers  that  you  were  going  to  do  it,  or 
did  you  let  him  know  you  were  going  to  give  it  ?  A.  No. 
Q.  Mr.  Byers  had  nothing  to  do  with  it  ?  A.  No,  Mr. 
Byers  and  I  had  not  spoken  for  four  months ;  we  were  not 
on  friendly  terms.  Q.  Monroe  admitted  that  he  knew  this 
fact  before  he  went  to  Johnson,  so  that  if  there  was  any- 
thing misleading  in  those  statements  Mr.  Byers  was  not  re- 
sponsible for  it  ?  A.  No.  Q.  Was  Mr.  B^^ers  responsible 
for  any  information  you  gave  Mr.  Monroe'?  A.  Not  at  all. 
Q.  You  did  it  of  your  own  motion  ?  A.  Yes,  as  an  ac- 
commodation to  Mr.  Monroe.  *  *  Q.  Did  you  give 
any  memoranda  of  figures  to  Mr.  Monroe  ?  A.  I  think 
I  did.  I  won't  be  positive  about  it,  hut  I  certainly 
shewed  him  the  ledger.  He  took  the  figures,  or  I  gave 
them  to  him.  He  asked  me  at  the  time  if  I  considered 
that  a  fair  cash  value  for  the  stock.  I  said,  well  it  is  a 
very  difficult  question.  That  is  the  basis  on.  which  we 
dissolved.  Q.  Do  you  say  that  in  telling  anything  to  Mr. 
Monroe  you  had  from  first  to  last  no  communication  with 
Mr.  Byers  ?  A.  I  had  no  communication  whatever  with  Mr. 
Byers.  Q.  Then  if  that  is  the  case  Mr.  Monroe  must^  have 
knoiun  that  those  figures  that  you  shewed  hiw.  from  yowr 
hook  ivere  all  the  stock  that  he  got  over  from  the  old  firm  at 
the  time  of  dissolution  )  A.  Yes,  I  gave  him.  the  figures, 
the  net  amount.    He  saw  the  luhole  thing.'' 

On  re-examination, — "  Q.  In  whose  custody  has  that 
"book  always  been  since  the  dissolution  ?  A.  In  mine.  Q. 
Has  it  ever  been  in  Mr.  Byers  possession  ?  A.  No."  I 
understand  by  this  is  meant  the  book  (ledger)  shewn  to 
Monroe. 

Here  we  have  Monroe  going  to  a  former  partner  of  the 
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defendant  then  on  unfriendly  terms,  one  in  whose  breast- 
lay  the  full  knowledge  of  the  facts,  in  whose  possession 
was  the  ledger  in  which  was  the  account  of  the  whole 
transaction,  making  full  enquiries,  examining  the  ledger^ 
asking  if  the  figures  shewn  him  represented  the  cash  value, 
being  informed  that  was  a  difiicult  question,  and  so  acting 
that  Johnson  states  (without  objection)  that  in  his  opinion 
he  must  have  known  that  the  figures  shewn  him  were  all 
the  stock  that  he  took  over  from  the  old  firm  at  the  time  of 
the  dissolution.  "Yes,  I  gave  him  the  figures,  the  net 
amount.    He  saw  the  whole  thing." 

How  could  the  jury  be  directed  that  if  they  believed 
this,  the  evidence  laid  before  them  by  the  plaintiffs,  they 
would  be  justified  in  finding  that  the  plaintiffs  had  been 
led  into  making  the  settlement  by  misrepresentation  of  tha 
defendant  on  which  they  relied,  as  to  which  they  did  not 
seek  independent  information  upon  which  they  relied  ;  or 
in  the  words  of  the  Master  of  the  Rolls,  that  if  such  repre- 
sentation were  made  they  had  not  knowledge  of  the  facts 
contrary  to  the  representation  ? 

It  seems  clear  from  the  evidence  on  the  part  of  the 
plaintiffs,  that  such  statement  was  not  relied  upon.  What 
Monroe  wanted  to  ascertain  was  the  amount  of  the  loss.  • 
He  makes  a  calculation  starting  with  an  estimate.  He 
deducts  a  very  large  sum  for  deterioration.  He  arrives  at  a 
result  which  he  said  himself  he  was  convinced  was  within 
the  amount  of  the  loss.  He  induces  the  defendant  by 
promise  of  immediate  payment,  and  threat  of  litigation  to 
accept  such  sum .  He  is  anxious  to  have  such  settlement 
placed  in  form  to  lay  before  the  directors  in  England,  and 
he  goes  to  Johnson  and  Osborne  to  certify  to  what?  the 
accuracy  of  the  items  forming  the  basis  upon  which  the 
result  is  founded  ?  No,  but  the  result  itself  as  being  within 
the  amount  of  the  loss. 

Listen  to  the  evidence  of  Johnson  : 

"  Q.  You  signed  the  award  without  seeing  the  figures  ? 
A.  I  wish  to  explain  that.  Mr.  Monroe,  after  the  settle- 
ment had  been  arrived  at,    *    *    walked  into  the  office. 
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Mr.  Byers  came  in  with  him.  Mr.  Monroe  said  :  '  Mr. 
Byers  and  I  have  agreed  upon  a  settlement.'  Said  he  :  '  it 
is  customary  with  the  company  for  the  inspector  to  get  a 
couple  of  business  men  in  the  place  to  sign  the  award,  as 
it  looks  a  little  better  going  before  the  directors  in  the  old 
country.'  I  said  :  '  Mr.  Monroe  I  do  not  know  anything 
about  your  settlement,  and  I  do  not  feel  justified  in  sign- 
ing anything  about  it,  but  if  you  say  that  is  what  you  and 
Mr.  Byers  have  agreed  upon  without  my  taking  any  res- 
ponsibility, I  will  sign  it.'  And  Mr.  Monroe  said  it  was 
all  right,  and  said  :  '  I  will  take  the  responsibility  for  it.' 
The  amount  did  not  look  to  me  to  be  out  of  the  way.  The 
stock  sometimes,  when  I  was  in  the  store,  ran  to  $6,000  or 
^7,000." 

Recollecting  that  only  the  day  before  Johnson  had 
shewn  Monroe  the  ledger ;  had  given  him  full  information  ; 
had  told  him  the  value  to  be  placed  upon  the  stock  at  the 
time  of  dissolution  was  a  difficult  question,  it  is  manifest 
that  what  Johnson  was  asked  to  certify  was  that  the 
amount  agreed  to  be  paid  was  within  the  amount  of  the 
loss. 

Waddell,  the  book-keeper,  was  called  on  behalf  of  the 
plaintiffs.  He  stated  that  Mr.  Byers  did  not  ask  him  to 
misrepresent  or  conceal  anything  from  Monroe,  nor  did  he 
do  so  knowingly.  "  Q.  When  these  men  were  together,  and 
you  were  present,  who  actually  did  any  of  the  figuring 
that  was  done  ?  A.  Mr.  Monroe  and  myself.  Q.  Did 
you  intend  honestly  to  arrive  at  the  loss  ?  A,  I  did. 
Q.  Was  Mr.  Monroe  satisfied  then  with  what  was  done  ? 
A.  Yes.  Q.  How  long  had  you  been  in  the  employ  of 
Mr.  Byers?  A.  I  went  with  Byers  &  Johnson  in  October, 
1876.  *  *  Q.  And  you  would  know  about  the  stock? 
A.  Yes.  *  *  Q.  Were  you,  or  were  you  not  satisfied 
at  the  time  Mr.  Monroe  was  there  that  Mr.  Byers  had  sus- 
tained a  loss  to  the  extent  of  $3,600  and  odd.  A.  I 
think  he  had." 

The  evidence  offered  on  behalf  of  defendant  I  do  not 
/examine,  treating  the  case  on  plaintiffs'  own  shewing. 
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The  learned  Judge  left  to  the  jury  the  following  ques- 
tions : 

1.  Did  the  plaintiffs  overpay  the  defendant  ? 

2.  If  they  did  so,  was  the  overpayment  obtained  by 
false  and  fraudulent  representations  of  the  defendant  ? 

3.  If  they  were  not,  what  was  the  amount  of  such  over- 
payment ? 

The  jury  answered  the  first  question  in  the  negative;, 
and  accordingly,  did  not  answer  the  remaining  questions. 

The  learned  Judge  directed  the  jury,  that  if  the  defen- 
dant had  sustained  loss  to  the  extent  of  $3,654,  he  was 
entitled  to  their  verdict,  and  that  they  might  put  the 
manner  of  making  out  the  account  to  one  side. 

1.  It  seems  to  me,  on  the  issue  appearing  on  the  record,, 
this  direction  is  right.  That  if  the  defendant  did  not 
misrepresent  the  amount  of  his  net  loss,  the  issue  raised 
upon  the  record  must  be  decided  in  his  favor. 

2.  That  the  plaintiffs  are  not  entitled  to  recover  in  this 
form  of  action.  They  have  not  offered  to  place  defendant 
back  in  his  original  position,  and  possibly  could  not  do  so, 
that  is — they  have  a  surrender  of  the  policy — if  the  policy 
were  re-assigned,  could  the  defendant  perform  the  condi- 
tions necessary  to  enable  him  to  prove  his  loss.  See 
Morrison  v.  Earls,  5  0.  R.  434,  and  cases  there  cited. 

If  the  plaintiffs  are  left  to  rely  upon  an  action  for  deceit, 
it  is  clear  that  not  only  must  there  be  misrepresentation, 
but  it  must  be  to  the  loss  of  the  party  complaining.  Here 
upon  the  evidence  of  the  plaintiffs  the  defendant  lost  more 
than  the  amount  of  the  insurance,  and  no  defence  to  an 
action  on  the  policy  for  such  loss  is  suggested,  save  the 
reliance  upon  condition  11. 

The  learned  Chief  Justice  pointed  out  on  the  argument 
that  it  was  difficult  for  the  plaintiffs  to  invoke  the  protec- 
tion of  that  condition,  in  face  of  the  fact  shewing  that  no 
proofs  were  required  under  the  policy.  But  admitting  for 
the  moment  that  such  condition  is  available,  what  is  the 
alleged  fraud  ?  If  I  am  not  in  error,  it  is  the  representa- 
tion as  to  loss,  and  that  is  shewn  not  to  have  been  mis- 
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represented.  What  is  the  false  swearing  ?  The  statutory 
declaration  is  only  as  to  the  loss,  and  that  is  shewn  not  to 
be  falsely  stated. 

3.  I  am  moreover  of  the  opinion  that  if  there  was  a 
misrepresentation  it  was  immaterial,  What  was  sought  to 
be  ascertained  was  the  amount  of  the  loss.  The  calcula- 
tion was  merely  a  means  to  an  end.  It  is  shewn,  and  the 
jury  have  found,  correctly,  I  have  no  shadow  of  doubt, 
that  the  loss  was  made  to  appear  within  the  true  amount. 
The  misrepresentation  as  to  the  first  item,  if  in  fact  it  led 
to  no  error,  cannot,  it  seems  to  me,  have  been  material. 
Indeed  it  seems  beyond  argument  that  if  the  plaintiffs' 
present  contention  be  correct,  and  the  account  be  com- 
menced with  $2,719,  and  a  deduction  of  over  $1,000  be 
made  for  deterioration,  the  result  would  be  that  the  loss 
would  appear  at  less  than  $1,000,  when  all  the  evidence 
shews  it  to  have  been  at  least  $4,000.  Such  a  result 
would, without  doubt, have  been  a  fraud  upon  the  defendant. 
The  mere  statement  of  it  shews  that  the  plaintiffs'  conten- 
tion is  not  well  founded. 

4.  I  am  not  convinced  that  there  was  any  misrepresen- 
tation. 

I  have  pointed  out  the  mode  of  settlement  arrived  at 
when  the  dissolution  took  place. 

It  is  manifest  that  the  amount  of  $2,719  was  not 
intended  to  represent  the  value  of  the  goods.  What  that 
value  was,  according  to  Johnson,  was  a  difficult  question. 

The  result  ariived  at  by  the  partners  was  that  Johnson 
should  withdraw  from  the  business,  leave  the  defendant 
to  carry  it  on,  and  that  Johnson  should  receive  his  share 
from  the  business.  Therefore,  although  possibly  an  inac- 
curate mode  of  statement,  I  do  not  think  it  an  untruthful 
statement  to  make,  that  what  the  defendant  paid  Johnson 
was  for  his  interest  in  the  stock,  and  j^especially  so,  when 
we  remember  that  Monroe  had,  as  defendant  knew,  know- 
ledge not  only  of  the  actual  amount  paid,  but  also  the 
invoice  cost  of  the  goods.  As  Monroe  admits,  when  the 
defendant  stated  that  $2,719  could  not  be  correct,  that  he 
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had  paid  that  to  Johnson  for  his  share,  he  himself  at  once 
jumped  to  the  conclusion  that  double  that  amount  would 
be — not  what  was  paid,  not  the  invoice  price — but  the 
value  of  the  goods  then  in  stock.  The  words  in  the  state- 
ment are  :  "  amount  of  stock  in  hand,  May  15,  1880." 

I  do  not  understand  that  the  value  of  goods  to  be 
recovered  from  an  insurance  company  is  necessarily,  either 
the  actual  cost  to  the  insured  or  the  original  invoice  price, 
unless  the  contract  in  terms  say  so.  These  may,  or  may 
not,  represent  the  true  value.  The  value  may  be  more  or 
less.  The  value  must  be  a  matter  of  opinion.  In  this  case 
Monroe  was  in  as  good  a  position  to  judge  of  the  value 
as  the  defendant,  he  having  the  actual  cost  to  the  defendant, 
and  the  invoice  price. 

I  have  endeavored  to  shew  that  on  this  record  the  plain- 
tiffs must  fail ;  and  for  the  reasons  given  1  am  of  the 
opinion  an  amendment  would  not  avail  anything. 

In  my  opinion  the  order  nisi  must  be  discharged,  with 
costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 


Order  nisi  discharged. 
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[COMMON  PLEAS  DIVISION.] 

MaHONEY  v.  MACDONELL  ET  AL. 

Trial — Evidence — Exclusion  of  witnesses. 

At  the  beginning  of  a  trial  all  witnesses  were  ordered  out  of  Court, 
except  the  parties  to  the  action.  Judgment  having  been  given  dis- 
missing the  action  as  against  the  defendant  P.,  his  co-defendant  M. 
entered  upon  his  case  and  called  P.  as  a  witness.  P.  had  remained  in 
Court  and  heard  the  whole  of  the  evidence  adduced  by  the  plaintiff, 
and  his  evidence  was  rejected  on  this  ground. 

Held,  that  the  evidence  of  P.  was  improperly  rejected,  and  a  new  trial 
was  ordered. 

This  was  an  action  for  the  price  of  goods  sold,  which 
was  tried  at  the  Cornwall  Spring  Assizes,  1885,  before 
O'Connor,  J. 

At  the  beginning  of  the  trial  the  witnesses  for  both 
parties  had  been  ordered  out  of  Court,  but  the  parties  to 
the  action  had  not  themselves  been  required  to  retire. 

At  the  conclusion  of  the  plaintifi's  case  the  learned 
Judge  gave  judgment  dismissing  the  action  as  against  the 
defendant  Patterson  only. 

The  defendant  Macdonell  then  entered  upon  his  defence, 
and  called  as  his  first  witness  his  co-defendant,  Patterson, 
who  had,  as  a  party  to  the  action,  remained  in  Court,  and 
heard  the  whole  of  the  evidence  adduced  by  the  plaintiff. 

The  plaintiff  objected  to  Patterson  being  allowed  to  give 
evidence,  on  the  ground  that  he  had  remained  in  Court 
after  the  order  for  the  exclusion  of  all  witnesses.  The 
learned  Judge  gave  effect  to  the  objection,  and  rejected 
the  evidence  of  Patterson.  The  trial  proceeded,  and  judg- 
ment was  given  for  the  plaintiff  as  against  the  defendant 
Macdonell. 

On  the  20th  May,  1885,  Aylesworth  obtained  an  order 
nisi  to  set  aside  the  judgment  against  the  defendant 
Macdonell,  and  for  a  new  trial,  on  the  ground  of  the 
improper  rejection  of  Patterson's  evidence. 
18— VOL.  IX  o.R. 
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During  the  same  sittings,  Aylesworth  supported  the 
order,  and  cited  Chandler  v.  Home,  2  Moo.  &  R.  423 ; 
Cobhett  V.  Hudson,  1  E.  &  B.  11  ;  Davis  v.  Farmers"^ 
Mutual  Ins.  Co.,  39  U.  C.  R  452. 

Cattanach,  shewed  cause,  and  referred  to  R.  S.  0.  ch.  50,. 
sec.  260. 

May  SO,  1885,  The  Court  made  the  order  absolute, 
with  costs  to  be  costs  in  the  cause  to  the  defendant 
Macdonell,  holding  that  the  evidence  of  Patterson  on 
behalf  of  his  co-defendant  had  been  improperly  rejected  ai 
the  trial. 

Order  absolute. 
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[CHANCERY  DIVISION.] 

Mitchell  v.  Goemley. 

PartnersJiip — Syndicate — Bight  of  one  2^cirtner  to  deal  loith  his  share — 

Profits. 

M.  &  G.  met  and  agreed  to  jointly  purchase  150  acres  of  land  and  to  sell 
it  in  lots,  or  perhaps  en  bloc,  to  a  syndicate,  if  one  could  be  got  up.  Both 
parties  knew  that  others  were  interested  under  each  of  the  two  princi- 
pals. M.  had  one- third  interest  and  G.  had  two-thirds.  No  syndicate 
was  got  up  to  take  the  whole,  and  G.  telegraphed  M.  that  he  was  going 
to  arrange  a  syndicate  for  two-thirds,  and  he  formed  a  syndicate  of 
eight  persons,  of  whom  he  was  one,  to  purchase  his  two-thirds  interest, 
and  obtained  a  lai'ge  profit  thereon.  This  arrangement  was  made  iu 
writing,  and  recited  that  G.  was  seized  in  fee  of  the  lands,  and  had 
executed  a  declaration  of  trust  of  one-third  in  favour  of  M. ,  and 
"executes  this  declaration  as  to  the  remaining  two-thirds. "  A  quit 
claim  deed  was  afterwards  executed  by  M.  in  favour  of  G. ,  and  a  declar- 
ation of  trust  as  to  one-third  in  favour  of  M.,  was  signed  by  G.  In  an 
action  by  M.for  a  share  of  G.'s  profit,  it  was 

Held,  that  there  was  no  sale  of  any  of  the  lots  that  belonged  to  M.  The 
two-thirds  had  not  been  disposed  of  so  as  to  pass  out  of  the  partner- 
ship, though  as  to  them  there  might  be  a  sub-partnership  ;  there  had 
been  no  dealing  with  the  joint  property  of  the  partnership,  but  only  of 
the  individual  interest  of  one  partner  ;  he  had  sold  some  portion  of  his 
individual  share  and  no  injury  had  resulted  to  his  partner,  and  even  if 
any  had  it  would  be  no  more  than  one  of  the  inevitable  concomitants 
attendant  upon  the  right  of  one  member  to  deal  as  he  pleases  with  his 
share  of  the  partnership  concern.  The  action  was  therefore  dismissed, 
with  costs. 

This  was  an  action  brought  by  John  E.  Mitchell  against 
James  Gormley  to  recover  a  share  of  the  profit  made  by 
the  defendant  on  a  sale  of  lands,  in  which  the  plaintiff 
contended  he  was  interested,  as  a  partner. 

The  statement  of  claim  set  up  that  the  plaintiff  and 
defendant  had  purchased  certain  lands  which  were  con- 
veyed to  them  jointly:  that  subsequently  the  plaintiff,  at 
the  request  of  the  defendant,  granted  and  conveyed  to  the 
defendant  all  his  interest  in  said  lands,  and  thereupon  the 
defendant  executed  and  delivered  to  plaintiff  a  declaration 
of  trust  in  respect  of  plaintiff's  interest  in  said  lands 
which  said  declaration  was  in  the  words  and  figures  fol- 
lowing : 

"This  Indenture,  made  this  fourteenth  day  of  A  pril,  1882,  between  James 
Gormley,  of  the  City  of  Toronto,  Esquire,  of  the  first  part,  and  John  E. 
Mitchell,  of  the  said  City  of  Toronto,  Esquire,  of  the  second  part. 
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,  Whereas,  by  a  deed  bearing  date  the  twentieth  day  of  February  last  past, 
the  lands  hereinafter  mentioned  were  conveyed  to  the  parties  hereto 
jointly. 

And  whereas,  the  said  party  hereto  of  the  second  part,  has  by  deed 
bearing  even  date  herewith  granted  and  quitted  claim  all  his  estate  and 
interest  therein  to  enable  the  said  party  of  the  first  part  to  sell  and  con- 
vey the  said  lands  to  the  purchasers  of  the  lots  into  which  the  said  lands 
have  been  sub-divided  on  a  plan  which  has  been  duly  registered. 

And  whereas,  the  said  parties  .hereto  have  desired  this  deed  to  be 
executed  to  declare  their  respective  estates,  rights,  and  interests  therein 
and  thereto. 

Now  this  indenture  witnesseth,  that  in  consideration  of  the  premises 
he  the  said  party  of  the  first  part  doth  hereby  declare  that  the  said 
party  of  the  second  part  is  entitled  to  an  undivided  one-third  interest  in 
and  to  all  and  singular,  those  certain  parcels,  etc.,  (describing  them)  and 
to  the  same  interest  in  the  proceeds  arising  from  the  sale  of  the  said 
lands  or  of  any  part  or  parts  thereof,  and  that  he  will  stand  possessed  of 
all  such  moneys  in  the  proportion  of  one -third  thereof  for  the  said  party 
of  the  second  part,  his  heirs  or  assigns,  less  the  one-third  share  of  the 
mortgage  made  by  the  said  parties  hereto  securing  a  portion  of  the 
purchase  money  and  interest,  and  less  also  the  one-third  of  the  legal  and 
other  proper  and  necessary  expenses  in  carrying  out  the  sale  of  the  said 
lands  as  intended  and  agreed  upon,  and  that  he  will  pay  such  one-third 
surplus  moneys  to  the  said  party  of  the  second  part,  or  to  such  other 
persons  or  corporations  as  he  may  from  time  to  time  appoint,  and  the 
said  party  of  the  first  part  covenants  to  and  with  the  said  party  of  the 
second  part  his  heirs  and  assigns  that  he  will  not  sell  and  convey  the 
said  lands  for  a  less  sum  than  |60,000  without  first  obtaining  the  consent 
in  writing  of  the  said  party  of  the  second  part  his  heirs  and  assigns  for 
such  purpose. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  mentioned. 

(Signed)       J.  Gormley.    [L.  S.] 

Signed,  sealed,  and  delivered 
before  and  in  presence  of 

(Signed)       0.  E.  Armstrong. 

That  the  defendant  had  sold  a  large  portion  of  the  said 
lands,  and  after  paying  all  expenses  there  was  a  surplus  in 
which  the  plaintiff  was  entitled  to  share :  that  the  de- 
fendant had  refused  to  account  for  the  same :  that  the 
plaintiff  and  defendant  had  purchased  the  said  lands  with 
a  view  to  re-selling  at  a  profit  in  the  proportions  of  one- 
third  and  two-thirds  respectively,  and  all  expenses,  such  as 
surveys,  &c.,  as  well  as  profits,  were  to  be  divided  in  the 
same  proportions :  that  it  was  agreed  between  them  that 
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they  should  each  try  to  procure  other  parties  to  take  an  in- 
terest at  an  advanced  price,  and  that  all  sums  paid  by  such 
other  parties  for  such  interests  should  be  divided  in  the  same 
proportion  :  that  the  defendant  after  that  agreement  pro- 
cured seven  others  to  take  interests,  for  which  each  of  the 
seven  was  to  pay  $5,000  :  that  after  he  had  secretly  done 
so  he  requested  the  plaintiff  to  convey  all  his  interest  in 
the  property  to  defendant,  alleging  that  he  required  such 
conveyance  to  enable  him  to  deal  with  the  property,  and 
the  plaintiff  made  the  conveyance  and  received  the  decla- 
ration of  trust  referred  to  in  the  belief  that  the  defendant 
was  acting  and  would  act  for  the  common  interest :  and 
asked  for  an  account  and  payment  of  the  plaintiff's  share 
of  the  profits. 

The  statement  of  defence  set  up  that  defendant  was 
interested  with  the  plaintiff  in  the  lands,  and  that  both 
tried  to  sell  them,  and  the  defendant  accepted  a  proposal 
as  to  his  two-thirds  interest  whereby  seven  other  parties 
became  equally  interested  with  him  in  his  two-thirds 
interest,  and  submitted  that  they  w^ere  necessary  parties  to 
the  action  :  that  the  plaintiff  refused  to  join  in  this  part- 
nership or  syndicate,  and  refused  to  transfer  his  one-third 
interest,  and  determined  to  retain  his  interest  separate  : 
that  the  defendant  still  holds  the  one-third  for  the  benefit 
of  the  plaintiff,  and  was  willing  to  transfer  it  at  any  time 
upon  payment  of  the  proper  charges  against  it. 

The  action  was  tried  at  the  Spring  Sittings  held  at 
Toronto  on  May  8th,  1885,  before  Boyd,  C. 

The  evidence  seemed  to  show  that  the  plaintiff  and 
defendant  had  met  in  Winnipeg,  and  agreed  to  purchase 
the  lands  in  question  between  them  in  the  proportion  of 
one-third  to  the  plaintiff  and  two-thirds  to  the  defendant, 
with  a  view  to  dividing  it  up  in  lots  or  selling  in  en  bloc  at 
a  profit.  The  defendant  then  left  Winnipeg  for  Toronto, 
and  the  following  correspondence  passed  between  him  and 
the  plaintiff,  who  had  remained  in  Winnipeg  for  the  pur- 
pose of  selling  at  a  profit  if  possible. 
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(  Telegram — Mitchell  to  Gormley.) 

Winnipeg,  Man,,  20tli  February.  1882. 
What  price  will  I  make  lots  outer  two  miles  ?    What  price  for  whole 
property  ? 

(Answer.  J 

Toronto,  21st  February,  1882. 
Sell  outer  lots  .as  you  please.    Whole  property  should  bring  about  sixty 
thousand  dollars.    Will  be  satisfied  with  anything  you  do.    All  my  inter- 
est cash. 

(Letter — Mitchell  to  Gormley.) 

Winnipeg,  Sunday. 
Since  you  left  for  Toronto.  *  *  *  The  property  I  have  had  sub- 
divided all  through  into  33  foot  lots.  They  will  sell  better  that  way  I 
think,  and  the  whole  makes  nearly  eleven  hundred  and  fifty  lots.  I  am 
going  to  try  and  get  up  a  syndicate  to  buy  the  whole  at  |450  an  acre.  It 
will  pay  us  better  if  we  can  sell  it  all  in  bulk  instead  of  peddling  out  the 
whole  in  lots.  I  want  to  see  the  whole  sold  out  before  the  spring  sets  in. 
Do  you  think  you  can  sell  any  of  the  property  to  good  advantage  in 
Toronto  ?  If  you  can  you  can  arrange  for  a  sale,  and  I  will  send  you  the 
plans.  *  *  •  I  order  one  of  the  large  plans  made  out  on  paper 
for  auction  purposes,  and  can  send  it  to  you  if  you  wish.  If  you  think 
you  can  sell  the  property  well  in  Toronto,  you  might  arrange  a  sale  and 
telegraph  me  ;  but  I  think  I  would  rather  be  inclined  to  sell  in  block, 
there  will  be  much  less  bother  that  way.  I  hope  you  have  sent  your 
funds  by  the  time  you  receive  this  letter,  as  Fawcett  has  been  bothering 
me.  The  title  being  all  right  I  gave  him  my  cheque  for  $5,000  last  Friday 
to  keep  him  quiet. 

(From  Gormley  to  Mitchell.) 

Toronto,  2nd  March,  1882. 
Your  favour  of  Sunday  duly  to  hand.  I  telegraphed  to  Mr.  Wm.  H. 
Best  on  Monday  last  the  funds  to  make  up  the  balance  due  on  the  two- 
third  of  the  cash  payment.  I  suppose  he  has  received  and  paid  it  over 
ere  this.  Your  proposition  to  sell  all  out  at  once  at  |450  per  acre  would 
be  perfectly  satisfactory  to  me.  If  we  are  to  sell  it  oJff  retail,  it  is  very 
important  that  we  should  make  an  immediate  start.  It  seems  to  me  that 
we  would  probably  find  better  sale  for  the  greater  part  of  the  lots  here. 
If  you  don't  carry  out  the  proposed  arrangement  it  would  be  well  to  for- 
ward the  plans  immediately  on  completion,  so  that  we  can  strike  while 
the  iron  is  hot. 

( From  Mitchell  to  Gormley.) 

Winnipeg,  6th  March,  1802, 
We  duly  received  your  funds,  have  completed  the  cash  payment,  and 
have  the  deeds  and  mortgages  registered.  I  am  having  a  large  plan  made 
of  the  property,  it  will  be  14  feet  long  by  about  4  feet  wide,  and  will 
make  a  good  display.  I  have  had  a  lot  of  trouble  to  get  it  made,  but 
think  when  you  see  it  you  will  be  pleased.    *    *    *    In  the  meantime  I 
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am  trying  to  get  some  sjmdieate  to  buy  the  whole  property  ;  it  will  be 
much  less  trouble  to  us.  I  am  offering  it  at  $450  per  acre,  at  which  price 
it  will  pay  us  well.  The  difficulty  in  selling  by  single  lots  or  blocks  will 
be  the  arranging  terms,  as  it  will  be  hard  to  get  parties  to  pay  all  cash  in 
order  that  we  may  release  the  property  sold.  *  *  *  Qan  you  sell  any 
of  the  property  down  in  Toronto'?  I  think,  perhaps,  we  could  dispose  of 
the  outer  two  miles  to  better  advantage  down  in  Toronto  than  here.  An 
average  of  $65  per  lot  all  through  will  pay  us  well.  What  do  you  think, 
providing  I  cannot  arrange  the  syndicate  ?  I  wish  you  were  here,  because 
I  do  not  like  to  take  all  the  responsibility  on  myself. 

( From  Gormley  to  Mitchell. ) 

Toronto,  March  10,  1882. 
I  have  just  received  your  letter,  and  in  reply,  would  beg  leave  to  state 
that  in  my  opinion,  if  you  could  sell  the  property  en  bloc  for  $450  an  acre, 
or  even  $400,  it  would  be  the  best  thing  to  do.  Of  course,  you  will  do 
the  best  you  can,  and  I  shall  be  satisfied  to  carry  out  any  arrangement 
you  may  make  ;  but  I  always  prefer  a  quick  sale  if  the  refurns  be  reason- 
able. If  it  cannot  be  sold  in  a  lump,  I  think  a  part  of  it  could  be  sold 
here,  and  you  had  better  send  down  the  plans  as  soon  as  possible,  and  try 
it  there  as  well.  If  yoa  intend  having  the  outer  two  miles  sold  here,  it 
would  probably  be  well  to  get  a  plan  made  here  of  that  portion  of  the  lot, 
and  not  shew  the  whole  plan  *  *  *  McGean,  who  was  a  part 
owner  of  the  lot  is  in  Ottawa  now.  He  says  the  lot  is  worth  $60,000,  and 
he  thinks  he  could  get  a  syndicate  to  buy  it  at  that  price.  Do  not  hesi- 
tate to  assume  any  responsibility  in  carrying  out  any  sale  you  may  make, 
as  I  will  do  no  growling. 

( From  Qormley  to  Mitchell. ) 

Winnipeg,  9th  March,  1882. 
I  have  gone  over  the  prices  of  our  different  blocks  in  Kildonan,  and 
think  the  blocks  should  bring  as  follows,  viz  :  (giving  numbers  and 
prices)  *  but  in  selling  it  out  in  this  way  the  expenses  will  be  consider- 
able, however,  we  will,  in  all  probability,  get  an  advance  on  these  prices, 
so  it  will  pay  us  for  our  trouble,  although  I  would  much  prefer  to  sell  ciU 
in  a  lump.  In  regard  to  the  part  to  be  sold  in  Toronto,  I  think  the  outer 
two  miles  will  be  the  best  *  *  I  think  they  might  be  sold  to  much 
better  advantage  down  there.  It  will  not  do  to  conflict  in  the  selling 
here  and  there,  so  let  me  know  what  you  think.  In  regard  to  terms,  we 
will  have  to  conform  to  the  general  rule  here,  and  sell  for  half  cash,  the 
balance  in  six,  and  twelve  months. 

(  Telegram — Mitchell  to  Gormley. ) 

Winnipeg,  March  llth,  1882. 
What  time  on  property  to  be  sold  per  lot  or  block  ?    I  propose  half 
cash,  balance  six  and  twelve  months. 

( Answer. ) 

Toronto,  March  llth,  1882. 
In  block  half  cash,  subject  to  existing  mortgage.    In  lots  half  cash, 
balance  on  time  to  meet  our  payments. 
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( Gormley  to  Best  d;  Mitchell,  Winnipeg.) 

Toronto,  14th  March,  1882. 
Can  you  syndicate  lot  at  sixty  thousand  ?  Will  take  half  here.  Answer. 

( Mitchell  to  Gormley. ) 

Winnipeg^  13th  March,  1882. 
I  received  your  telegram  in  answer  to  mine  of  Saturday.  I  cannot  see 
how  we  are  to  arrange  the  sale  of  lots  on  the  terms  you  propose.  All 
property  here  is  sold  one-half  cash,  the  balance  six  and  twelve  months 
from  the  date  of  sale,  one  month  of  the  time  is  gone  already,  and  we 
could  only  allow  five  and  twelve  months  time,  provided  we  sold  the  whole 
property  at  once.  We  cannot  do  that  if  we  have  to  sell  in  blocks,  it  may 
take  a  month  or  six  weeks  to  do  it  in  that  way.  I  think  we  had  better 
stick  to  the  rule  here  and  finance  for  our  payments.  If  we  are  successful 
in  our  sales,  the  profit  should  run  up  so  that  by  the  time  the  last  pay- 
ment became  due  we  could  meet  it  out  of  the  sales.  In  selling  in  blocks 
we  might  ofifer  a  discount  for  all  cash.  I  am  afraid  there  is  very  little 
chance  to  sell  the  property  in  one  block,  therefore,  we  had  better  try  and 
sell  it  the  best  way  we  can.  I  hope  to  hear  from  you  immediately  on 
receipt  of  this,  so  that  I  may  know  how  to  proceed.  You  might  send  me 
a  night  message. 

(Telegram — Gormley  to  Mitchell.) 

Toronto,  16th  March,  1882. 
Wills  &  Wilson  willing  to  go  with  you  in  syndicating  one-third.  We 
will  arrange  two-thirds  here.  , 

(  Answer.) 

Don't  care  to  be  connected  with  syndicate  as  not  knowing  parties  to  it- 
— rather  close  out.  Will  do  my  best  to  syndicate  one-third  here.  Eeal 
estate  dull. 

( Mitchell  to  Gormley. ) 

Winnipeg,  March  20th,  1882. 
I  duly  received  your  two  telegrams,  both  of  which  I  answered.  I  would 
much  rather  sell  my  whole  interest  than  be  bothered  with  syndicates.. 
Have  been  trying  as  hard  as  I  could  to  syndicate  the  other  third  interest 
but  so  far  1  have  been  unable  to  do  so.  Keal  estate  here  is  very  dull  at 
present,  but  I  am  satisfied  it  will  boom  in  a  very  short  time.  A  joint 
stock  company  has  been  formed  to  build  a  hotel  on  No.  14  Kildonan, 
which  must  do  that  property  down  there  some  good,  so  I  don't  think  we 
are  losing  much  in  waiting.  I  have  not  offered  the  property  in  any  other 
way  than  by  the  whole  lump,  as  I  have  been  waiting  to  hear  from  you  \a> 
regard  to  the  scale  of  prices  I  submitted  to  you  a  few  days  ago,  and  I 
don't  know  what  you  are  doing  with  the  property  down  there.  If  yoa 
have  got  your  large  plan  made  please  send  me  the  small  one.  McPhillip's- 
people  have  lost  the  original  plan,  and  as  I  want  to  get  two  other  copie^. 
Of  the  small  plan,  they  want  it  to  take  a  tracing  of  it.  One  of  the  copies. 
I  want  to  register.  I  got  my  large  plan  completed,  it  ovly  cost  $45,  and 
is  as  good  as  I  was  asked  $120  from  McPhillips  for.  It  is  sixteen  feet  long 
by  about  four  feet  wide,  and  is  the  neatest  plan  I  have  seen.  I  wish  you 
would  send  the  plan  as  soon  as  you  can,  and  answer  my  last  letter  in. 
regard  to  what  we  are  to  do  about  selling,  provided  we  cannot  syndicate. 
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(Gormley  to  Mitchell.) 

Toronto,  April  1st,  1882. 
We  are  just  making  preparations  to  put  the  property  in  the  market  with 
(I  believe)  a  good  prospect  of  getting  better  prices  than  those  mentioned 
jn  your  letter.  I  will  require  a  conveyance  from  you  to  enable  me  to  deal 
with  the  property  here,  and  I  send  you  by  Mr.  Robinson  a  declaration  of 
trust  which  will  keep  you  all  right  in  the  matter.  Please  see  Mr.  Best 
and  he  will  get  me  the  documents  and  information  I  require  and  send  them 
down.  We  have  employed  an  agent  here  who  has  had  large  experience  in 
selling  Winnipeg  property,  and  he  has  no  fear  of  realizing  prices  far  in 
advance  of  your  expectations.  Our  plans  and  advertisement  will  be  before 
the  public  next  week,  and  I  have  little  fear  of  the  result. 

[Mitchell  to  Gormley.) 

Winnipeg,  8th  April,  1882. 
I  am  in  receipt  of  your  favour  of  the  1st  inst.  through  Mr.  Robinson. 
Mr.  Best  is  on  his  road  to  Toronto,  so  I  had  to  get  another  lawyer  to 
prepare  the  declaration  of  trust,  so  if  you  will  kindly  sign  it  and  hand 
it  to  Mr.  Lownsborough,  of  the  firm  of  Forbes  &  Lownsborough,  30 
King  street  east.  He  will  wire  and  I  will  then  send  you  the  deed  duly 
registered.  In  the  meantime  I  will  have  all  the  papers  and  memor- 
andums you  require  and  sent  to  you.  I  hope  you  may  be  as  successful  in 
the  selling  of  the  property  down  in  Toronto  as  you  mention  in  your 
letter.  I  had  one  enquiry  about  the  property  a  day  or  two  ago,  but  the 
party  has  not  come  back  again.  I  asked  |450  an  acre  for  it,  and  half 
cash,  balance  in  four  and  nine  months.  The  Kildonan  property  owners 
had  a  meeting  last  week  and  one  and  all  agreed  to  subscribe  a  fund  for 
the  purpose  of  employing  a  party  to  write  up  the  property,  and  I  feel 
■  confident  that  within  a  couple  of  weeks  you  will  see  Kildonan  pro- 
perty booming,  at  the  present  time  real  estate  up  here  is  very  quiet. 
I  can  send  you  a  first-class  large  map  of  the  property  if  you  wish,  if  you 
want  it  telegraph  me.  Also  you  had  better  write  me  if  you  want  the 
property  withdrawn  from  this  market,  so  that  I  will  not  be  placed  in  a 
false  position.  I  wish  you  would  send  me  the  small  plan  so  that  I  can 
^et  it  registered.  I  told  you  in  my  last  letter  to  send  it  to  me,  as  Mc- 
Phillips  had  lost  or  mislaid  the  original,  and  as  the  one  you  got  was  the 
only  copy,  they  are  unable  to  give  me  another  copy  for  the  purpose  of 
registration  until  they  get  your  copy  and  take  a  tracing  of  it.  I  hope 
that  in  placing  the  property  in  your  hands,  as  I  am,  that  your  expecta- 
tions will  be  realized,  as  you  know  I  am  interested  with  other  parties  in 
the  share  held  by  me,  and  they  place  implicit  confidence  in  what  I  do. 
I  will  write  you  again  in  a  day  or  two.  In  the  meantime  I  want  a  tele- 
gram from  you. 

P.  S. — Mr.  J.  G.  Robinson  has  seen  the  enclosed  and  approved  of  it. 

{Telegram — Best  to  Mitchell.) 

Toronto,  April  II,  1882. 
Get  papers  from  McGlashan  at  Brunswick  and  return  deed  to  Gormley. 
Thinks  he  can  sell  here. 
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( Gormley  to  Mitchell. ) 

ToEONTo,  April  14tli,  1882. 
Some  days  ago  I  sent  the  declaration  of  trust  (duly  executed)  to  Mr^ 
Best,  but  having  crossed  him  on  the  way  it  was  returned.  I  have,  how- 
ever, now  signed  and  sent  to  Mr.  Lownsborough  the  one  you  forwarded. 
I  herewith  forward  plan.  It  will  be  well  to  have  the  property  written  up 
as  ]uentioned.  When  it  is  done  let  me  have  a  few  copies  of  the  paper,  it 
will  be  useful  in  selling.  My  letter  to  Mr.  Best  also  enclosed  a  letter  to 
to  you  from  Mr.  Wills,  consenting  to  the  course  of  action.  In  the  mean- 
time hold  for  $475  an  acre  "  en  bloc." 

( Mitchell  to  Oormley.) 

Winnipeg,  19th  April,  1882. 
I  am  in  receipt  of  your  favour  of  the  14th  inst.,  and  in  reply  beg  to  hand 
you  all  the  papers  you  have  asked  for,  which  you  will  please  find  enclosed. 
I  will  send  you  some  of  the  papers  which  contain  anything  about  Kildonan^ 
it  is  being  worked  up  at  the  present  time.  I  have  not  received  the  plan, 
you  say  you  enclosed  yet,  but  suppose  it  is  on  the  way.  1  will  write  you 
again  in  a  few  days ;  in  the  meantime  I  hope  you  may  be  successful  in 
selling  the  property.    I  am  holding  "  en  bloc  "  at  $475. 

(Anderson  to  Mitchell.) 

Toronto,  May  4th,  1882. 
Mr.  Gormley  has  requested  me,  as  secretary  of  the  Kildonan  Syndicate, 
to  reply  to  your  letter  of  the  30th  April.  We  had  a  plan  of  the  Kildonan 
property  drawn  and  lithographed,  and  the  outer  two  miles  were  placed 
in  the  hands  of  an  agent  here  named  Knott,  who  deals  in  Winnipeg  pro- 
perty, and  other  lands  in  Manitoba  and  the  North-West.  He  has  adver- 
tised in  the  Mail,  Globe  and  Telegram,  and  sent  plans  and  price  lists  all 
over  the  country  ;  but  everything  appears  to  be  dull  just  now.  Mr. 
Gormley  received  the  assessment  papers  the  other  day,  in  which  the  pro- 
perty is  valued  at  $36,875.  I  enclose  you  a  price  list,  and  will  forward 
one  of  the  plans.  The  price  list  was  framed  by  our  agent,  Mr.  Knott, 
and  may  be  modified  to  suit  purchasers.  I  hope  you  will  be  successful  in 
effecting  some  salts. 

It  was  shewn  in  evidence  that  the  defendant  had  in 
Toronto  syndicated  his  two-third  interest  among  seven 
other  persons  and  himself  in  equal  shares,  at  the  sum  of 
$40,000,  which  arrangement  was  witnessed  by  the  follow- 
ing aofreement  and  deed. 

We,  the  undersigned,  hereby  agree  to  form  a  syndicate  for  the  purpose 
of  purchasing  two-thirds  interest  in  lot  number  seven,  in  the  Parish  of 
Kildonan,  adjoining  the  City  of  Winnipeg,  in  the  Province  of  Manitoba, 
containing  151  acres,  more  or  less,  for  the  sum  of  $40,000,  one  half  to  be 
paid  in  cash,  and  the  remainder  in  two  equal  instalments  at  the  end  of 
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four  months  and  eight  months  respectively,  and  we  agree  to  take  the 
shares  of  said  property,  and  to  pay  the  amounts  set  opposite  our  respec- 
tive names. 

Toronto,  21st  M  1882. 

(Signed)  D.  Blain   one-eighth  $5,000  00 

"  A.  McLean  Howard  ..one-eighth   5,000  00 

*'  Wm.  Anderson   one-eighth   5,000  00 

"  J.  Gormley   one-eighth   5,000  00 

*♦  Columbus  H.  Greene .. one-eighth   5,000  00 

«*  John  J.  Cook   one-eighth   5,000  00 

*'  James  Robinson  one-eighth   5,000  00 

**  J.  K.  Macdonald   one-eighth   5,000  00 

This  Indenture  made  the  23rd  day  of  March,  1882,  between  James 
-Oormley,  of  the  City  of  Toronto,  in  the  Pro^'ince  of  Ontario,  in  Canada, 
-of  the  first  part,  and  David  Blain,  William  Anderson,  Allan  McLean  How- 
ard, John  K.  MacDonald,  John  J.  Cook,  and  Columbus  H.  Greene,  all  of 
the  City  of  Toronto,  aforesaid,  and  James  Robinson  of  the  Village  of  Mark- 
ham,  in  the  County  of  York,  of  the  second  part.  Whereas  the  party  of 
the  first  part  is  seized  in  fee  of  the  land  and  premises  hereinafter  mentioned, 
and  has  signed  a  declaration  of  trust  in  favour  of  one  J.  E.  Mitchell,  as  to 
an  undivided  one-third  part  thereof,  and  executed  this  declaration  as  to 
the  remaining  two-thirds  in  consideration  of  the  sum  of  $40,C00.  And 
whereas  the  said  parties  of  the  first  and  second  parts  have  each  paid  an  equal 
amount  of  the  said  $40,000,  being  $5,000  each,  and  this  indenture  is  exe- 
cuted for  the  purpose  among  other  things  of  defining  the  interests  of  the 
parties  hereto  as  to  the  said  undivided  two-thirds  of  all  and  singular  those 
certain  lands,  tenements  and  hereditaments,  in  the  Parish  of  Kildonan,  ad- 
joining the  city  of  Winnipeg,  in  the  Province  of  Manitoba,  being  composed 
of  lot  number  seven  in  the  said  parish,  containing  one  hiindred  and  fifty-one 
acres,  more  or  less.  And  whereas  the  said  sum  of  $40,000  was  the  money 
of  the  said  parties  hereto  of  the  first  and  second  parts  in  equal  shares,  i.e., 
each  person  having  agreed  to  pay  one-eighth  share  of  the  said  $40,000, 
and  the  said  lands  are  held  by  the  said  James  Gormley  at  the  request  and 
on  behalf  and  for  the  benefit  of  each  and  all  of  the  said  eight  parties  of 
the  first  and  second  parts,  so  that  each  might  be  entitled  to  one-eighth 
share  of  the  said  undivided  two-thirds.  Now  this  Indenture  witnesseth, 
and  the  said  James  Gormley  doth  hereby  acknowledge  and  declare  that 
the  said  sum  of  $40,000  was  raised  by  the  said  parties  of  the  first  and 
•second  parts  as  to  the  sum  of  $27,000  thereof  upon  the  security  of  their 
joint  and  several  promissory  notes  payable  three  months  from  the  28th  day 
of  March,  instant,  at  the  Imperial  Bank  of  Canada  in  Toronto,  which 
include^  the  part  of  the  Bank  interest  for  discounting  the  said  note,  subject 
to  the  two-thirds  of  a  certain  mortgage  on  the  said  lands  to  one  Charles 
Livingstone  for  $20,000,  and  that  the  said  James  Gormley  stands  seized  of 
the  said  two-thirds  in  the  said  lands  in  trust  for  the  said  David  Blain, 
William  Anderson,  Allan  McLean  Howard,  John  K.  MacDonald,  John  J. 
-Cook,  Columbus  H.  Greene,  and  James  Robinson,  and  the  said  James 
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Gormley  their  heirs  and  assigns  as  tenants  in  common,  and  for  no  other 
uses,  trusts,  and  interests  whatsoever.  And  the  said  James  Gormley  doth 
hereby  for  himself  and  his  heirs  declare  and  agree  with  the  said  parties  of 
the  second  part  their  heirs  and  assigns  that  he  and  his  heirs  will  stand 
seized  and  possessed  of  the  said  lands,  tenements  and  hereditaments  in 
trust  for  the  said  parties  of  the  first  and  second  parts  in  eight  equal  shares, 
and  that  he  or  his  heirs,  executors,  and  administrators  shall  and  will  at  all 
or  any  time  or  times  hereafter  at  the  request,  costs,  and  charges  and 
expenses  of  the  said  parties  of  the  first  and  second  parts,  sell  and  convey 
the  said  lands,  tenements,  and  hereditaments,  as  they  or  the  majority  of 
them  shall  by  any  note  in  writing  under  their  hands  direct  or  appoint,  and 
that  in  the  meantime  and  imtil  such  conveyance,  he  the  said  James  Gorm- 
ley and  his  heirs  shall  and  will  stand  seized  of  and  interested  in  all  said 
lands,  hereditaments,  and  premises  in  trust  only,  and  for  the  sole  use  and 
benefit  of  all  the  said  eight  parties  of  the  first  and  second  parts  their  heirs 
and  assigns  for  ever  in  equal  shares  ;  and  further,  to  pay  unto  the  said 
Imperial  Bank  to  the  credit  of  and  for  the  benefit  of  all  the  said  parties 
in  the  names  of  the  James  Gormley  and  William  Anderson,  all  the  pro- 
ceeds of  any  and  all  sale  and  sales  of  the  said  lands  to  be  applied  and 
appropriated  as  all  the  said  parties  of  the  first  and  second  parts  may 
appoint  or  direct. 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands 
and  seals. 

Witness:  (Signed.)  r. — ' — > 


T.  J.  Gormley.  — -  ^ 

McCarthy,  Q.  C,  and  Ritchie,  for  the  plaintiff.  The 
property  in  question  was  purchased  by  plaintiff  and  defen- 
dant with  the  intention  of  placing  same  on  the  market 
at  once  and  reselling,  and  was  clearly  partnership  pro- 
perty. The  expenses  were  to  be  borne  and  the  profits  to 
be  divided  in  the  same  way  as  if  it  had  been  an  ordinary 
dealing  in  merchandise.  The  correspondence  and  whole 
course  of  dealing  between  the  parties  show  that  they  stood 
in  the  relation  of  partners  towards  each  other.  The  sale 
made  here  was  not  a  sale  of  the  interest  of  the  defendant 
in  the  property  to  the  eight  parties,  but  was  a  sale  of 
part  of  the  assets  of  the  partnership.  Defendant  could  no 
doubt  sell  out  his  own  interest  in  the  partnership,  but 
under  such  sale  the  purchaser  of  defendant's  share  would 
acquire  only  a  right  to  have  the  accounts  of  the  partner- 
ship taken  and  defendant's  share  paid  over  to  him.  Here^ 
defendant  actually  sold  part  of  the  assets  of  the  part- 


(Signed) 


J.  Gormley. 
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nership,  and  having  done  so  it  must  be  treated  as  a 
sale  on  behalf  of  the  partnership,  and  defendant  ordered 
to  account  for  the  profits  made.  Under  the  sale  as 
made  by  defendant,  the  new  men  became  co-owners,  and 
plaintiff's  rights  are  materially  different  from  what  they 
would  have  been  had  defendant  dealt  only  with  his  own 
interest  in  the  partnership.  That  defendant  himself 
believed  a  partnership  existed  is  evidenced  by  the  fact 
that  he  concealed  the  syndicate  sale  from  plaintiff,  and 
that  plaintiff'  also  so  believed  is  clear  from  the  fact  that 
he  agreed  at  defendant's  request  after  such  sale  to  hold 
the  property  at  S47o  instead  of  $450  per  acre.  The  quit 
claim  deed  was  obtained  by  defendant  from  the  plaintiff 
to  enable  him  to  carry  out  his  sale  to  the  syndicate  as  is 
shewn  by  the  recital  in  the  syndicate  deed,  and  defendant 
obtained  such  quit  claim  deed  by  misrepresenting  to  plain- 
tiff the  purpose  for  which  he  required  it.  The  syndicate 
purchased  "  two-thirds  interest  of  lot  7,  in  the  parish  of 
Kildonan,"  a  specific  property  as  the  agreement  to  pur- 
chase shows,  and  defendant  conveyed  a  direct  interest  in 
the  property  itself,  and  not  merely  an  interest  in  the 
partnership  of  which  the  property  formed  an  asset :  Mor- 
rison  v.  Earls,  5  0.  R.  434 ;  Dunn  v.  English,  L.  R.  18 
Eq.  524  ;  Foster  v.  Bale,  5  Ves.  308  :  Lindley  on  Partner- 
ship, 3rd  ed.  58  and  698  ;  Story  on  Partnership,  7th  ed. 
Par.  412  ;  Colly er  on  Partnership,  Am.  ed.,  1878,  7,  8. 

>S.  H.  Blake,  Q.  C,  for  the  defendant.  The  paragraph  of 
the  statement  of  claim  alleging  that  both  plaintiff  and 
defendant  agreed  to  try  and  procure  other  parties  to 
become  interested  at  an  advanced  price  for  the  benefit 
of  both  is  not  proved.  There  was  no  sale  of  part- 
nership property  as  pleaded.  If  there  was  such  a  sale  as 
the  plaintiff  contends,  then  all  the  parties  interested  are 
not  before  the  Court.  The  pleadings  do  not  make  a  part- 
nership case  at^all,  and  evidence  cannot  be  given  to  show 
anything  but  a  joint  dealing.  The  plaintiff  and  defendant 
were  nothing  more  than  joint  owners.    Neither  of  them 
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ever  contemplated  from  the  inception  of  the  purchase  that 
they  were  to  be  the  only  two  interested ;  on  the  contrary, 
both  knew  that  others  were  interested  on  both  sides 
behind  them  as  nominal  owners:  Smith  v.  Anderson,  15 
Ch.  D.  247,  273.  The  defendant  is  merely  a  trustee  under 
the  declaration  of  trust,  and  either  party  was  entitled  to 
deal  with  his  own  beneficial  interest  in  the  land.  The 
telegiams  shew  that  the  plaintiff  did  not  wish  to  have  a 
syndicate.  Even  if  the  parties  ever  were  partners,  the 
severance  of  their  interest  was  manifested  by  the  declaration 
of  trust,  and  they  then  became  trustee  and  cestui  que  trust 
The  syndicate  arrangement  only  affects  the  defendants 
two-thirds  interest,  and  not  a  two-third  interest  in  the 
land.  He  only  dealt  with  his  own  interest  in  the  land.  I£ 
there  was  no  agreement  to  hold  and  sell  in  common,  and 
the  evidence  shews  there  was  none,  then  there  is  a  right  to 
partition.  If  there  was  a  partnership,  it  was  only  one  at 
will,  and  it  rested  in  a  present  intention  to  sell,  which  might 
be  broken  off  at  any  time.  The  Statute  of  Frauds  applies 
when  an  attempt  is  made  to  prove  partnership  in  lands  by 
parol. 

McCarthy,  Q.  C,  in  reply.  It  cannot  be  said  that  the 
plaintiff  is  not  injured  because  a  partnership  of  two  has 
been  enlarged  to  a  partnership  of  ten.  Before  that  was 
done,  both  partners  were  willing  to  sell  en  bloc  at  $60,000 
but  now  the  eight  will  not  join  in  a  sale  at  that  figure, 
because  that  is  the  figure  upon  the  basis  of  which  they 
came  in. 

If  plaintiff's  contention  be  correct,  then  the  eight  persons 
were  merely  sub-partners  in  respect  of  defendant's  share, 
and  not  necessarily  parties  to  the  suit :  Lindley  on  Part- 
nership, 4th  ed.  p.  54. 

The  Statute  of  Frauds  does  not  apply.  It  may  be 
shewn  by  parol  evidence  that  the  property  of  a  partner- 
ship consists  of  land  :  Lindley,  4th  ed.,  p.  87,  88. 

May  II,  1885.  Boyd,  C. — The  syndicate  for  buying  and 
selling  lands  which  was  the  subject  of  consideration  in 
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Morrison  v.  Earls,  5  0.  R.  434,  was  based  upon  a  written 
agreement  which  defined  the  objects  of  the  association,  and 
in  regard  to  which  the  Chief  Justice  was  of  opinion  that 
the  general  aspect  of  it  was  such  as  to  constitute  a  partner- 
ship, there  being  community  of  interest  in  land,  in  profits, 
and  in  losses,  although  the  parties  may  not  have  intended 
that  it  should  so  operate,  p.  477.  He  elsewhere  speaks  of 
it  (at  p.  469)  as  a  partnership,  or  in  the  nature  of  a  partner- 
ship between  the  subscribers  for  the  purchase  and  sale  of 
the  property. 

In  the  present  case  the  plaintiff  and  defendant  met 
at  Winnipeg  and  agreed  to  go  jointly  into  the  purchase 
of  a  tract  of  150  acres  at  Kildonan,  with  the  view  of 
selling  it  forthwith  in  lots  so  as  to  realize  their  outlay 
as  expeditiously  and  profitably  as  possible.  Failing  to  get 
a  ready  sale  for  any  of  the  lots  into  which  they  had  it  sub- 
divided it  was  suggested  that  it  should  be  disposed  of  en 
bloc  to  a  syndicate,  if  such  a  combination  could  be  eflected. 

I  think  it  is  proved  that  both  parties  knew  that  others 
were  interested  under  each  of  the  two  principals.  It  is 
undisputed  that  the  plaintiff  had  a  one-third  interest, 
and  the  defendant  a  two-thirds  interest  in  the  Kildonan 
property. 

There  appears  to  have  been  difficulty  in  getting  up  a 
syndicate  which  would  take  the  whole,  and  an  inti- 
mation was  given  to  the  plaintiff  by  telegram  from  the 
defendant  on  16th  March,  ]S82,  that  he  was  going  to 
arrange  a  syndicate  for  two-thirds.  It  cannot  be  said  that 
this  was  distinct  notice  of  the  scheme  thereafter  carried 
out  by  the  defendant,  and  which  is  now  the  subject  of 
complaint.  But  the  question  is  whether  with  or  without 
notice  the  defendant  had  the  right  to  do  as  he  did. 

What  he  did  was  on  2 1st  March  to  form  a  syndicate  of  eight 
(of  whom  he  was  one)  to  purchase  his  two-thirds  interest  in 
the  Kildonan  land.  Upon  this  transaction  he  obtained  a 
large  profit,  of  which  the  plaintiff  now  claims  a  share. 
This  arrangement  as  finally  carried  out  is  set  forth  in  an 
indenture  dated  23rd  March,  1882,  made  between  plaintiff  of 
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the  first  part  and  the  other  seven  of  the  second  part.  The 
first  recital  is  in  these  words  :  "Whereas,  the  pa^-ty  of  the 
first  part  is  seized  in  fee  of  the  lands  hereinafter  mentioned, 
and  has  signed  a  declaration  of  trust  in  favour  of  one 
J.  E.  Mitchell  (i.  e.,  the  plaintifi")  as  to  an  undivided  one- 
third  part  thereof,  and  executes  this  declaration  as  to  the 
remaining  two-thirds."  The  deed  then  goes  on  in  effect  to 
declare  that  the  party  of  the  first  part  is  seized  of  the 
undivided  two- thirds  in  such  wise  that  each  of  the  eight 
parties  may  be  entitled  to  a  one-eighth  share  thereof.  It 
then  provides  that  he  will  sell  and  convey  the  said  lands 
as  they  or  a  majority  may  direct,  and  meanwhile  that  he 
holds  the  same  in  trust  for  the  said  eight,  their  heirs  and 
assigns,  in  equal  shares,  and  upon  sale,  the  proceeds  are  to 
be  distributed  as  they  may  direct  and  appoint. 

This  instrument  is  not  very  formally  drawn,  an(^  it 
anticipates  the  effect  of  two  instruments  which  were  after- 
wards executed.  One  was  a  quit  claim  deed  signed  by 
the  plaintiff*,  dated  8th  April,  by  which  the  fee  simple  of 
the  whole  property  was  vested  in  the  defendant,  and  the 
other,  dated  14th  April,  was  a  declaration  of  trust  signed 
by  the  defendant  in  favour  of  the  plaintiff.  This  last 
instrument  is  set  out  at  length  in  the  plaintiff's  statement 
of  claim,  and  it  was  prepared  by  the  plaintiff''s  own  soli- 
citor. It  recites  that  the  quit  claim  deed  was  executed  to 
enable  the  defendant  to  sell  and  convey  the  said  lands  to 
the  purchasers  of  the  lots  into  which  the  lands  have  been 
sub-divided,  and  that  the  instrument  of  the  14th  April  was 
given  to  declare  the  respective  estates,  rights  and  interests 
of  both  parties  therein  and  thereto.  It  then  declares  that 
Mitchell  is  entitled  to  an  undivided  third  interest  in  and 
to  all  the  lands  (describing  them),  and  to  the  same  interest 
in  the  proceeds  arising  from  the  sale  of  the  said  lands,  or 
of  any  part  or  parts  thereof,  and  that  Gormley  will  stand 
possessed  of  all  such  moneys  in  the  proportion  of  one-third 
thereof  for  Mitchell,  his  heirs  and  assigns  less  the  one- 
third  of  the  legal  and  other  proper  and  necessary  expenses 
in  carrying  out  the  sale  of  the  said  lands  as  intended  and 
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agreed  upon.  The  defendant  then  covenants  that  he  will 
not  sell  for  a  less  sum  than  $60,000  without  obtaining  the 
consent  of  Mitchell. 

For  the  purposes  of  the  plaintiff's  contention,  it  may  be 
conceded  that  the  transaction  between  plaintiff  and  defen- 
dant possesses  all  the  characteristics  of  a  partnership 
adventure.  Can  it  then  be  claimed  that  the  defendant  is 
to  account  for  the  moneys  received  by  him  from  the  syndi- 
cate, as  a  benefit  secretly  or  otherwise  acquired  by  him 
out  of  the  partnership  business  or  partnership  property  ? 

This  is  not  a  tenable  position  in  any  point  of  view.  There 
is  manifestly  no  sale  of  any  of  the  lots,  or  of  an}^  part  of 
the  land  which  belonged  to  the  partnership.  Two-thirds 
of  the  property  has  not  been  disposed  of,  so  that  it  has 
passed  out  of  the  partnership.  It  is  still  there :  though  as 
to  two-thirds  of  it,  there  may  be  a  sub-partnership  as 
between  the  defendant  and  his  associates. 

There  has  been  no  dealing  with  the  joint  property  of  the 
partnership  out  of  which  the  defendant  has  made  a  profit. 
The  subject  matter  out  of  which  profit  has  arisen  is  the 
individual  interest  of  one  partner.  He  had  sold  some 
portions  of  his  share  of  the  undivided  property  :  a  thing 
he  was  not  prevented  from  doing  by  any  general  law  or 
by  any  special  agreement.  If  injury  has  resulted  to  his 
partner  from  this  act,  as  was  strenuously  argued  at  the 
bar,  it  is  enough  to  say  that  no  such  case  is  made  or 
proved,  and  even  if  made  and  proved  it  would  be  no  more 
than  one  of  the  inevitable  concomitants  attendant 
upon  the  right  of  one  member  to  deal  as  he  pleases  with 
his  share  of  the  partnership  concern. 

The  opinion  I  had  formed  at  the  close  of  the  case  I  still 
retain,  and  that  is,  that  the  action  fails,  and  must  ba 
dismissed,  with  costs. 

G.  A.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

In  the  mattfr  of  the  Canada  Temperance  Act  of 
1878,  AND  Amending  Acts,  and  in  the  matter  of 
A  Poll  holden  in  the  City  of  St.  Thomas,  on 
THE  19th  of  March,  1885. 

■Canada  Temperance  Act  1878—41  Vic.  cJi.  16,  sees.  61,  62,  63— Scrutiny- 
Power  of  County  Court  Judge — Mandamus. 

A  County  Court  Judge  will  not  be  compelled  by  mnndamus  to  enquire,  on 
a  scrutiny  of  ballot  papers,  under  sees,  61,  62,  63,  of  the  Canada  Tem- 
perance Act  1878,  (1)  as  to  personation,  (2)  bribery,  (3)  tbe  status  on 
the  voters'  list  of  persons  voting. 

This  was  an  application  for  a  writ  of  mandamus  directed 
to  the  learned  Judge  of  the  County  Court  of  the  County 
of  Elgin,  requiring  him,  upon  a  scrutiny  of  the  ballot 
papers,  under  sec.  61,  62,  and  63  of  the  Canada  Temperance 
Act  of  1878,  to  enquire  : 

1.  As  to  personation. 

2.  As  to  bribery. 

3.  As  to  status  on  voters'  list  of  persons  voting — i.  e., 
whether  they  had  ceased  to  have  a  right  to  vote  since 
last  revised  voters'  list ;  whether  aliens,  or  on  other 
.grounds  disentitled. 

The  learned  Judge  declined  to  go  into  these  questions, 
and  in  a  certificate  stated  his  reasons  as  follow : 

1.  I  have  no  doubt  whatever  that  the  61st,  62nd,  and  63rd  sections  of 
said  Act  were  taken  from  those  sections  of  the  then  existing  Ontario 
Municipal  Act  which  were  numbered  313,  314,  and  315,  (R.  S.  0.  oh.  174) 
or  that  both  derived  their  origin  from  the  same  source. 

2.  Because  the  important  provision  of  the  316th  section  of  that  Muni- 
cipal Act  is  not  embodied  in  the  "Canada  Temperance  Act  1878,"  nor  is 
any  provision  made  like  it  which  confers  upon  the  County  Judge  powers 
and  authority  as  to  all  matters  generally  arising  upon  a  scrutiny,  such  as 
are  possessed  by  him  upon  a  trial  of  the  validity  of  the  election  of  a  mem- 
ber of  a  municipal  council,  for  which  the  179th  and  following  sections  of 
that  Municipal  Act  amply  provided ;  from  which  I  infer  that  the  Legis- 
lature, when  passing  the  "Canada  Temperance  Act  1878,"  only  intended 
to  provide  that  ' '  On  the  day  and  at  the  hour  and  place  appointed  the 
Teturning  officer  shall  attend  before  the  J udge  with  the  ballot  papers  in 
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his  custody  ;  and  that  the  Judge,  upon  inspectmg  the  ballot  papers  and 
hearing  such  evidence  as  he  may  deem  necessary,  and  on  hearing  the 
parties,  or  such  of  them  as  may  attend,  or  their  counsel,  shall  in  a 
summary  manner  determine  whether  the  majority  of  the  votes  given  was 
or  was  not  in  favor  of  the  petition  to  the  Governor  General  in  Council." 

3.  Because  I  apprehend  if  more  had  been  intended,  the  provision 
respecting  the  taking  of  evidence  would  not  have  confined  the  scrutiny  to 
the  "hearing  of  such  evidence  as  the  Judge  may  deem  necessary,"  nor 
would  the  determination  of  the  matter  have  been  confined  to  a  summary 
proceeding  for  deciding  merely  as  to  "the  majority  of  votes  for  or  against 
the  petition." 

4.  Because  I  consider  my  views  on  the  question  borne  out  by  a  case 
reported  to  have  been  decided  by  the  Supreme  Court  of  New  Brunswick, 
in  Ex  'parte  Boyne,  copied  into  the  Canadian  Law  Times  (vol.  3,  p.  218), 
from  which  I  infer  that  it  was  considered  that  the  Judge  of  the  County 
Court  has  no  right  to  enquire  into  grounds  of  scrutiny  other  than  that  of 
the  number  of  votes  cast  either  way,  and  that  all  that  he  can  determine  is 
whether  the  majority  of  the  said  votes  given  was  or  was  not  in  favour  of 
the  petition;  in  other  words,  that  the  authority  of  the  County  Judge  is 
only  to  make  a  recount  of  the  ballots  and  to  take  such  evidence  as  may  be 
necessary  or  incidental  to  that  recount. 

5.  Because  the  70th  section  of  the  "  Temperance  Act,  1878,"  presents  a 
remarkable  feature  in  the  case,  and  declares  that  no  polling  of  votes  under 
it  shall  be  declared  invalid  by  reason  of  a  non-compliance  with  the  rule^ 
contained  in  the  Act,  as  to  the  taking  of  the  poll,  or  the  counting  of  the 
votes,  under  its  provisions,  *  *  if  it  appears  to  the  tribunal  having 
<30gnizance  of  the  question  that  the  polling  of  votes  was  conducted  in 
accordance  with  the  principles  laid  down  in  the  Act,  and  that  such  non- 
oompliance  or  mistake  did  not  aflfect  the  result  of  the  polling  ;  and  adopt- 
ing the  views  advanced  on  this  point  by  a  correspondent  of  the  Canada 
Law  Journal  (Vol.  20,  New  Series,  No.  20,  p.  374),  I  find  nothing  in  the 
Act  "to  show  what  is  the  tribunal  referred  to  *  *  probably  all  on 
reflection  would  admit  that  it  is  most  desirable  that  the  requirements  of 
the  Act  should  be  very  exactly  carried  out  before  the  second  part  of  the 
Act  is  brought  into  force.  It  therefore  seems  somewhat  strange  that  no 
method  of  securing  this  is  provided  by  the  Act,"  and  I  see  nothing  consti- 
tuting the  County  Judge  acting  under  its  provisions  a  tribunal,"  as  he  is 
under  the  Dominion  Statute  32-33  Vic.  ch.  35,  sec.  5,  and  R.  S.  0.  ch.  45. 

6.  Because,  with  the  authority  of  the  Supreme  Court  of  New  Brunswick 
before  me,  I  think  it  my  duty  to  order  and  determine  that  the  scrutiny 
of  votes  shall  be  confined  to  the  inspecting  of  the  ballot  papers  and  hear- 
ing such  evidence  as  may  be  necessary  or  incidental  and  pertinent  to  that 
proceeding,  and  to  the  determining  whether  the  majority  of  votes  given 
was  or  was  not  in  favour  of  the  petition. 

7.  Because,  if  my  views  are  not  correct  and  cannot  be  sustained  upon  a 
more  correct  reading  of  the  statute  referred  to,  and  if  the  petitioners  are 
so  advised,  my  refusal  to  go  beyond  the  enquiry  I  have  pointed  out,  and 
to  which  I  consider  my  duty  under  the  statute  limits  me,  may  be  taken 
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as  the  ground  for  an  application  for  a  writ  of  mandamus  to  compel  me  to 
proceed  otherwise,  in  the  same  way  as  those  opposed  to  the  Act  in  the 
Province  of  New  Brunswick  applied  to  the  Supreme  Court  there  to 
proJiihit  the  Judge  from  doing  the  very  thing  which  those  opposed  to  the 
Act  petition  me  to  do  here  now. 

Colin  Macdougall,  for  the  motion. 
T.  W.  Crothers,  contra. 

July  6,  1885.  Rose,  J. — Formal  objection  was  taken  to 
my  right  to  entertain  the  motion,  but  this  was,  as  I  under- 
stood, not  pressed  further  than  on  the  question  of  costs, 
as  it  was  desired  by  both  parties  and,  indeed,  suggested  by 
the  learned  Judge,  that  this  motion  should  be  made  in 
order  that  the  opinion  of  the  Court  might  be  taken,  and 
that  when  given  it  would  be  submitted  to  and  acted 
upon. 

I,  therefore,  do  not  further  consider  the  right  to  make 
the  order  asked. 

It  seems  to  me,  sees.  46,  47,  48,  49,  50,  52,  53,  58,  59,  61,. 
62,  63,  and  96,  when  read  together,  do  not  leave  room  to 
doubt  as  to  the  powers  and  duties  of  the  learned  Judge 
under  sees.  61  and  62. 

By  sec.  46  the  Deputy  Returning  Officer,  immediately 
after  the  close  of  the  poll,  is  "  to  open  the  ballot  box  and 
proceed  to  count  the  number  of  votes  given  for  and  against 
the  petition.  In  doing  so  he  shall  reject  all  ballot  papers 
which  are  not  similar  to  those  supplied  by  the  Deputy 
Returning  Officer,  and  all  those  upon  which  there  is  any 
writing  or  mark  by  which  the  voter  could  be  identified." 

A  distinction  is  here  made  between  votes  "  and  "  ballot- 
papers."  A  vote  is  "  the  expression  of  a  wish,  desire,  will^ 
preference,  choice,  in  regard  to  any  measure."  "  This  vote 
or  expression  of  will  may  be  given  by  holding  up  the  hand^ 
by  rising  and  standing  up,  by  the  voice  (viva  voce),  by 
ballot,  by  a  ticket,  or  otherwise."  Hence  the  secondar}^ 
meaning,  "that  by  which  will  or  preference  is  expressed  in 
elections  or  in  deciding  propositions;  a  ballot,  a  ticket,  &c.y 
as  a  written  vote."    See  the  Imp.  Diet.  p.  1189. 
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I  have  noted  this,  as  it  was  argued  that  if  the  words  of 
the  statute  had  been  *'  scrutiny  of  votes,"  it  would  have 
included  the  scrutiny  of  the  right  to  vote. 

This  does  not  seem  necessarily  so,  but  if  the  expres- 
sion "vote"  be  of  wider  meaning  than  "ballot  paper,"  it 
may  be  the  use  of  the  words  of  restricted  meaning  supports 
the  position  taken  by  the  learned  J udge. 

It  is  clear  that  the  ballot  paper  is  only  evidence  of  the 
expression  of  the  wish  or  preference,  and  is  quite  distinct 
from  that  of  which  it  is  the  evidence. 

Apparently  a  rejected  ballot  paper  is  not  considered  evi- 
dence of  a  vote,  and  hence  in  counting  the  votes  rejected 
ballot  papers  are  not  counted. 

It  follows  that  in  counting  votes  judgment  and  discretion 
must  be  exercised,  ballot  papers  compared,  and  writing  or 
marks  scrutinized. 

By  sec.  47  separate  lists  are  to  be  kept  shewing  the 
number  of  votes  and  of  rejected  ballot  papers  ;  and  "  all  the 
ballot  papers  indicating  the  votes  given  for  and  the  votes 
given  against  the  petition  respectively  shall  be  put  into 
separate  envelopes  or  parcels,  and  those  rejected  shall  be 
put  into  a  different  envelope  or  parcel,  and  all  these 
p)arcels  being  endorsed  so  as  to  indicate  their  contents 
:shall  be  put  back  into  the  ballot  box." 

The  distinction  between  the  votes  and  ballot  papers  is 
here  carefully  preserved. 

By  sec.  48,  "The  deputy  returning  officer  shall  take  a 
note  of  any  objection  made  by  any  agent  or  any  elector 
present  to  any  ballot  paper  found  in  the  ballot  box,  and 
^hall  decide  any  question  arising  out  of  the  objection ;  and 
the  decision  of  such  deputy  returning  officer  shall  be  final, 
subject  only  to  reversal  on  a  scrutiny  as  hereinafter  pro- 
vided." 

By  sec.  49,  "Each  objection  to  a  ballot  paper  shall  be 
numbered  and  a  corresponding  number  placed  on  the  back 
of  the  ballot  paper,  and  initialled  by  the  deputy  returning 
officer." 
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sec.  50,  "  The  deputy  returning  officer  shall  make 
out  a  statement  of  the  accepted  ballot  ija'pers,  of  the  num- 
ber of  votes  given  each  way,  of  the  rejected  hcdlot  papers,. 
of  the  spoiled  and  returned  ballot  papers,  and  of  those 
unused  and  returned  by  him,"  and  these,  with  the  voters' 
lists,  &c.,  shall  be  returned  to  the  returning  officer. 

By  sec.  52  the  deputy  returning  officers  shall,  on 
request,  give  to  agents  or  electors  "  a  certificate  of  the 
number  of  votes  given  in  each  interest,  and  of  the  number 
of  rejected  ballot  j^ctpersy 

By  sec.  53  the  returning  officer  is  to  "add  bogether 
the  number  of  votes  given  in  each  interest." 

By  sec.  58,  "  Within  two  weeks  after  the  summing  up 
of  the  votes,  if  no  Judge  has  appointed  a  day  or  place 
within  the  county  or  city  for  entering  into  a  scrutiny  of 
the  ballot  papers,  as  hereinafter  provided  for,  and  in  case 
of  such  a  scrutiny  being  entered  into,  then  forthwith, 
after  the  Judge  has  determined  whether  the  majority  of 
the  votes  given  was  or  was  not  in  favour  of  the  petition,  the 
returning  officer  shall  transmit  his  return  to  the  Secretary  of 
State,  and  shall  send  with  it  a  report  of  his  proceedings 
in  which  he  shall  make  any  observations  he  may  think 
proper  as  to  the  state  of  the  ballot  boxes  or  ballot  papers  as 
received  by  him,  and  in  the  event  of  a  Judge  having  deter- 
mined, after  a  scrutiny  of  the  ballot  papers,  that  a 
majority  of  the  votes  given  was  or  was  not  in  favour  of  the 
petition,  such  return  shall  be  based  upon,  and  shall  be 
conformable  to  such  decision." 

Section  59  provides  for  transmission  to  the  Secretary  of 
State  of  all  statements,  lists  and  documents  used  or  required 
at  the  election. 

By  section  61,  upon  application  to  the  Judge,  and  upon 
shewing  by  affidavit  reasonable  grounds  for  entering  into 
a  scrutiny  of  the  ballot  papers,  the  Judge  shall  appoint  a 
day  for  entering  into  the  scrutiny. 

By  section  62,  "  On  the  day  and  at  the  hour  and  place 
appointed  the  returning  officer  shall  attend  before  the  Judge- 
with  the  ballot  papers  in  his  custody."    Nothing  is  said  as 
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to  the  voters'  lists  and  certified  statement  returned  to  him 
under  section  50 ;  "  and  the  Judge  upon  inspecting  the 
ballot  "payers  and  hearing  such  evidence  as  he  may  deem 
necessary,  and  on  hearing  the  parties,  or  such  of  them  who 
may  attend,  or  their  counsel,  shall  in  a  summary  manner 
determine  whether  the  majority  of  the  votes  given  was  or 
was  not  in  favour  of  the  petition  to  the  Governor-General 
in  Council." 

By  sec.  63,  "  The  decision  of  the  Judge  shall  be  final  * 
By  sec.  96,  if  the  petition  has  been  adopted  "  the  Gover- 
nor General  may  *  *  by  Order  in  Council  published 
in  the  Canada  Gazette,  declare  that  the  second  part  of  this 
Act  shall  be  in  force  *  *."  It  will  be  remembered  that 
by  sec.  59  the  voters'  lists,  &c.,  are  to  be  sent  to  the  Secre- 
tary of  State. 

Thus  it  appears  to  me  provision  is  made  for  the  Deputy 
Returning  Officers  scrutinizing  the  ballot  papers  as  they 
are  found  in  the  ballot  box  after  the  voting  has  ceased. 
He  may  accept  some  and  reject  others.  The  rules  for  his 
guidance  are  found  in  the  Act ;  and  if  he  errs,  his  decision 
on  such  questions  as  he  may  decide  is  open  to  review  on 
appeal  to  the  County  Judge,  who,  looking  at  the  ballot 
papers,  accepted  or  rejected,  comparing  any  objected  to 
with  those  furnished  by  the  Deputy  Returning  Officer,, 
scrutinizing  the  writing  or  marks  upon  them  and  taking 
such  evidence  as  he  may  deem  necessary,  shall  determine 
in  a  summary  manner,  and  not  subject  to  review,  whether 
the  majority  of  the  votes  given  was  or  was  not  in  favour 
of  the  petition. 

He  is  not  directed  to  inspect  the  rolls  or  voters  lists,  i(5 
look  into  a  voter's  status,  to  enquire  into  his  right  to  vote, 
to  scrutinize  his  vote,  but  merely  to  see  whether,  if  the 
ballot  paper,  which  he  could  not  have  received  had  he  not 
been  prima  facie  entitled  to  vote,  was  tendered  by  him  in 
such  a  condition  as  made  it  receivable  as  evidence  of  his 
having  voted,  that  is,  of  having  expressed  his  wish  or 
preference.  If  the  majority  of  votes  evidenced  by  proper 
ballot  papers  is  in  favour  of  the  petition,  the  Governor 
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General  in  Council  has  evidence  of  the  will  of  the  majority 
upon  which  he  may  act. 

It  would  seem  as  if  the  word  "  may  "  was  thus  introduced 
into  the  96th  sec.  to  enable  evidence  to  be  brought  before 
the  Governor  General  in  Council  of  the  apparent  result  not 
being  correct,  and  to  enable  him  in  his  wisdom  to  cause  an 
enquiry  to  be  held  to  investigate  the  alleged  frauds,  if  any. 

It  does  not  become  necessary  to  determine  this  latter 
question ;  but  if  it  be  as  is  suggested,  then  possibly  there 
would  be  a  "tribunal"  to  which  the  provisions  of  sec.  70 
would  refer. 

I  have  read  the  full  text  of  the  judgment  in  Ex  parte 
Boyne,  22  S.  C.  of  N.  B.  228,  referred  to  by  the  learned 
Judge  of  the  County  Court.  The  judgment  does  not  turn 
upon  this  question.  The  observations  of  the  dissentient 
Judge,  Mr.  Justice  Weldon,  go  much  farther  than  is  neces- 
sary to  support  the  conclusion  arrived  at  in  this  case,  and 
while  the  learned  Chief  Justice  expressly  states  that  he 
offers  no  opinion,  it  seems  not  unfair  to  conclude  from  his 
language  that  he  had  not  formed  an  opinion  adverse  to 
such  conclusion. 

Mr.  Crothers  pointed  out  that  the  security  given  is  only 
$100,  the  same  as  for  a  recount  under  the  Parliamentary 
Election  Act;  that  severe  penalties  are  provided  by  sections 
64  to  96,  but  nothing  is  said  as  to  avoidance  of  the  election 
or  of  votes  ;  and  that  there  is  no  reference  in  the  statute  to 
personation,  except  in  section  44. 

It  may  be  that  such  double  ballots  as  are  allowable  under 
section  44  could  be  enquired  into  by  the  Judge,  as  appar- 
ently both  ballots  would  be  found  in  the  ballot  box. 

It  is  not  stated  in  the  petition  that  there  were  any  such 
double  ballots. 

Mr.  Crothers  also  argued  that  there  are  no  means  under 
the  Act  of  finding  out  how  a  person  voted,  and  no  means 
of  identification,  relying  on  sections  33,  34,  and  35. 

I  have  not  considered  these  arguments,  and  only 
state  them  to  afford  ground  for  further  consideration,  if 
in  this  or  any  other  case  it  becomes  necessary. 
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The  fact  that  sections  61  and  62  are  similar  to  313,  814, 
and  315,  cap.  174,  R.  S.  O.,  the  Municipal  Act,  and  that 
sec.  316  is  omitted,  which  gives  the  Judge  like  powers  and 
authority  as  to  all  matters  arising  upon  the  scrutiny  as  are 
possessed  by  him  upon  a  trial  of  the  validity  of  the  election 
of  a  member  of  a  municipal  council,  and  that  no  provisions 
have  been  introduced  into  the  Temperance  Act  similar  to 
those  for  such  a  trial,  is  a  most  formidable  objection  to  this 
application. 

On  the  whole,  I  am  clearly  of  the  opinion  that  the  learned 
County  Court  J udge  was  quite  right  in  not  entering  into 
the  questions  to  compel  the  consideration  of  which  I  am 
^sked  to  direct  the  issue  of  a  writ  of  mandamus,  and  there- 
fore the  order  nisi  must  be  discharged,  with  costs. 

Order  nisi  discharged,  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

Enrick  et  al.  V.  Township  of  Yarmouth. 

rpQiis — Refusal  to  'pay— Demand — Distress — i?.  -S'.  0.  ch.  152,  sec.  131 — 

Pleading. 

Held,  on  demurrer  to  the  statement  of  defence  herein,  omitting  the  allega- 
tion of  demand  and  refusal  of  toll  at  the  gate,  under  E.  S.  0.  ch,  152, 
sec,  131,  and  a  seizure  immediately  following  thereon,  that  the  demand 
should  have  been  at  the  gate,  and  the  seizure  shoald  have  followed 
immediately  thereupon  ;  and  that  the  statement  of  defence  was  there- 
fore bad. 

This  was  a  demurrer  to  the  statement  of  defence  herein. 

The  action  was  for  trespass  in  seizing  or  distraining  the 
plaintiff's  horse  and  waggon  under  sec.  181  of  cap.  152, 
R  S.  O,,  The  Joint  Stock  Road  Company's  Act. 

V.  McKenzie,  Q.C.,  for  the  demurrer. 
McDougall,  of  St.  Thomas,  contra. 

The  statement  of  defence  and  grounds  of  demurrer,  with 
the  argument,  are  set  out  in  the  judgment. 

July  4,  1885.    Rose,  J.— Sec.  ISl  of  ch.  152,  R.  S.  0., 

provides  that  "  If  any  person,  subject  or  liable  to  the  pay- 
ment of  any  toll,  by  virtue  of  this  or  any  former  Act^ 
neglects  or  refuses,  after  demand  thereof,  to  pay  the  same, 
the  person  authorized  to  collect  such  toll  may,  by  himself, 
or  taking  such  assistants  as  he  thinks  necessary,  seize  or 
distrain  any  horse,  cattle,  carriage,  or  other  thing  in  respect 
of  which  such  toll  is  imposed."    *    *  * 

Sec.  132  provides  for  sale  if  toll  not  paid  within  four 
days  of  the  seizure. 

The  statement  of  defence  sets  out  that  the  plaintiffs 
"  wilfully  and  wrongfully  *  *  passed  the  toll  gate 
*  *  without  first  paying  the  legal  toll  *  *  and  the 
said  Elliot  *  *  at  the  Town  of  Tilsonburg,  the  place  the 
plaintiffs  had  arrived  at  after  having  run  the  said  gate,  and 
being  the  first  place  the  said  Elliot  overtook  them,  having 
demanded  payment  of  the  said  toll,  *  *  and  the  plaintiffs 
having  refused  to  pay  the  same  or  satisfy  the  said  demand. 
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by  himself  and  assistants  *  *  seized  and  distrained  said 
horse  and  buggy,"  &c. 

The  plaintiffs  contend  that  the  defendants,  in  order  to 
justify,  must  shew  a  demand  and  refusal  at  the  gate,  and 
seizure,  while  passing,  or  at  least  wathin  the  municipality. 

The  seizure  was  made  in  the  adjoining  County  of  Oxford. 

Sec.  129  provides  that  "  If  any  person  not  exempted  by 
law  from  paying  toll,  wilfully  passes  or  attempts  to  pass 
any  toll  gate,  check  gate,  or  side  bar,  lawfully  established, 
without  first  paying  the  legal  toll,  he  shall  forfeit  a  sum 
not  exceeding  $20,"  to  be  recovered  by  distress,  and  in  de- 
fault of  distress  imprisonment,  and  the  fine  goes  to  the 
company  or  municipality  owning  the  road. 

By  sec.  129  no  demand  is  made  necessary. 

Counsel  were  unable  to  assist  me  by  referring  to  any 
case  in  point,  and  although  the  clause  in  question  formed 
part  of  the  Highways  (Turnpike)  Act  ot  1822,  3  Geo.  IV. 
ch.  126,  sec.  89,  there  seems  to  be  no  reported  decision  on 
the  precise  point.  Such  as  in  any  way  bear  on  the  ques- 
tion may  be  found  in  Mew's  edition  of  Fisher's  Digest 
under  the  head  of  "Ways." 

Mr.  McDougnll  referred  me  to  Regina  v.  Irving,  12 
Q.  B.,  p.  429,  a  decision  on  sec.  139  of  3  Geo.  lY.  ch.  126. 
I  have  only  been  able  to  draw  from  it  the  comfort  of  find- 
ing that  a  Court  composed  of  such  eminent  lawyers  as 
Lord  Denman,  C.  J.,  Erie,  Patteson,  and  Coleridge,  JJ., 
found  its  interpretation  so  difiicult  that  the  Court  was 
equally  divided. 

The  Sessions  had  quashed  a  conviction,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench.  Lord  Denman, 
C.  J.,  after  stating  the  points,  said :  "  This  seems  to  me  so 
extraordinary  a  contradiction  that  I  must  suppose  there  is 
some  mode  of  explaining  the  difiiculty,  though  I  cannot 
find  it  out.  On  the  whole,  I  think  it  best  not  to  disturb 
what  has  been  done." 

I  find  great  difiiculty  in  construing  the  section  placed 
before  me  by  this  demurrer. 
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Section  129  creates  an  offence,  and  provides  a  severe 
punishment.  The  offence  is  wilfully  passing,  or  attempting 
to  pass  a  gate  without  first  paying  the  legal  toll.  This 
would  cover  the  case  of  a  person  passing  on  a  "  run,"  as 
the  pleading  states,  before  the  toll  collector  had  time  to 
come  out  of  the  toll  house,  and  therefore  before  any  toll 
could  be  demanded  and  refused.  It  would  also  cover  the 
case  of  a  refusal  after  demand,  such  being  evidence  of  the 
act  being  wilfully  done. 

Tt  seems  clear  that  under  sec.  ISl  before  seizure  there 
must  be  a  demand  and  refusal.  Must  the  demand  and 
refusal  be  at  the  gate,  or  must  it  merely  precede  the 
seizure  ?  It  may  be,  contrary  to  one  of  Mr.  McKenzie's 
arguments,  that  the  seizure  need  not  be  at  the  gate,  or  at 
the  moment  of  default,  because  the  section  reads,  "  taking 
such  assistance  as  he  thinks  necessary;"  and  the  seizure 
need  not  be  of  the  property  on  which  the  toll  is  imposed, 
but  of  "  any  of  the  goods  and  chattels  of  the  person  so 
required  to  pay." 

If  he  may  take  assistants  to  seize  any  property,  then, 
unless  this  is  to  be  confined  to  goods  carried  though  not 
liable  to  toll,  it  may  be  that  he  may  take  assistants  to  seize 
the  horse,  &c.,  after  it  has  passed  the  gate ;  indeed,  it 
would  in  most  cases  be  practically  impossible  to  procure 
the  assistants  and  mako  the  seizure  at  the  moment  of 
passing. 

If  the  demand  need  not  be  at  the  gate,  then,  suppose  the 
person  passing  through  the  gate  passes  when  the  collector 
is  momentarily  absent,  or,  it  may  be,  sitting  by  the  gate 
and  has  fallen  asleep,  could  the  collector,  returning  or 
awakening  immediately  after  the  person  had  passed  through 
and  while  yet  in  sight  so  as  to  be  recognizable,  procure 
assistants  and  follow  him,  and  demand,  and,  in  case  of 
refusal,  seize,  &c.  ?  May  he  postpone  the  following  for,  say 
months,  and  then  demand  and  seize  ?  Must  the  following 
be  immediate  ? 

There  is  nothing  in  the  clause  as  to  following,  and  no 
limitation  as  to  time  or  distance.    Must  the  seizure  be 
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within  the  municipality,  as  contended  by  Mr.  McKenzie  ? 
Nothing  is  said  as  to  this. 

If  a  person,  taking  advantage  of  the  momentary  absence 
of  the  collector,  wilfully  passed  through  the  gate  without 
paying  the  toll,  would  the  collector  be  justified  the  same 
or  the  next  day,  if  he  met  him  on  the  street,  in  demanding 
the  toll,  and,  on  refusal,  in  procuring  assistants  and  going 
to  his  stables  and  taking  out  the  horse  and  buggy  and 
selling  same;  or  in  going  to,  say,  the  livery  stable  from 
which  the  conveyance  was  hired  and  making  the  seizure  ? 

The  section  would  not  present  so  many  difficultifes  if  it 
be  held  that  its  meaning  is  that,  if  toll  be  demanded  at  the 
gate  and  then  refused,  the  collector,  with  such  assistants 
as  he  thinks  necessary,  may  at  once  seize  the  horse,  &c., 
and  any  other  goods  and  chattels  of  the  person  so  required 
to  pay  for  their  being  carried,  and  if  he  be  unable  to  make 
the  seizure,  then  that  sec.  129  gives  a  complete  remedy. 
Under  sees.  129  and  143  he  recovers  not  his  toll,  but  the 
penalty  of  $20,  which,  of  course,  would  be  far  more  than 
the  toll. 

In  3  Geo.  IV.  ch.  126,  sec.  40,  it  is  provided  that  if  any 
dispute  shall  happen  to  arise  about  the  amount  of  tolls 
due  or  the  charges  of  making,  keeping,  or  selling  the  dis- 
tress, such  dispute  may  be  settled  by  some  Justice  of  the 
Peace  for  the  county,  division,  or  'place  where  is  situate 
the  toll  gate  at  which  the  toll  in  dispute  shall  be  payable, 
and  the  collector  is  authorized  to  keep  the  balance  of  the 
amount  received  on  the  sale  until  the  dispute  is  settled. 

This  may  afford  some  slight  indication  as  to  locality. 

In  Peacock  v.  Harris,  10  East  104,  an  action  by  the 
collector  for  tolls  for  which  he  had  given  credit,  in  the 
judgment  of  Leblanc,  J.,  p.  108,  we  find  the  following- 
sentence :  "It  has  been  also  objected  that  the  tolls  are  not 
the  subject  of  an  action,  but  if  refused  could  only  be  levied 
by  distress  upon  the  carriage  &c.,  when  passing."  In  the 
report  of  the  argument  nothing  is  said  as  to  this,  and  it 
would  seem  that  this  sentence  is  the  learned  Judge's  own 
language,  stating  some  argument  addressed  to  the  Court. 
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The  words  I  have  italicised  may  indicate  the  opinion  then 
prevalent  as  to  the  object  of  the  section. 

In  Maurice  v.  Marsden,  19  L.  J.  N.  S.,  C.  P.  p.  152, 
another  action  of  debt  for  tolls,  in  argument  of  counsel 
appears  this  sentence  :  "  If  the  toll  is  not  paid  when  de- 
manded the  collector  maj  detain  the  horses  or  carriages.'' 
Tliis  may  mean  a  seizure  at  or  near  the  gate  rather  than 
a  following. 

The  gate  is  the  place  appointed  for  payment.  There 
naturally  the  demand  would  be  made,  and  if  one  spoke  of 
a  refusal  to  pay  toll  without  further  explanation  most 
persons  would  think  it  meant  a  refusal  to  pay  at  the  place 
appointed,  i.e.,  at  the  gate. 

Maurice  v.  Marsden  shews  facts  on  which  a  verdict  for 
the  plaintiff  in  a  civil  action  was  sustained  without  a 
demand,  the  plaintiff  having  misrepresented  facts  which 
led  to  the  collector  not  making  a  demand. 

Wilson  V.  The  Corporation  of  Middlesex,  18  U.  C.  R. 
348,  was  an  action  of  replevin  for  goods  seized  for  toll. 
The  statement  of  facts  is  :  "  Replevin  for  a  carriage,  horse, 
and  harness  of  the  plaintiff  taken  by  defendant  in  the 
gravelled  road  leading  from  the  City  of  London  to  Port 
Stanley,  and  on  that  portion  of  said  road  which  imme- 
diately adjoins  Westminster  Bridge." 

The  question  involved  was  as  to  the  right  of  the  muni- 
cipality to  impose  toll  upon  the  bridge. 

The  avowry  states  that  "  the  plaintiff's  carriage,  being 
liable  to  pay  the  said  toll  of  Id.,  the  defendant  Langham 
*  *  demanded  the  same,  and  on  a  refusal  seized  the 
property  as  a  distress  for  the  said  toll.  Plea — "  That  at 
the  said  time,  when,  &c.,  he  was  driving  his  mare  and 
carriage  along  the  said  traverse,  *  *  when  the  defendant 
Arthur  Langham  *  *  demanded  toll  from  the  plaintiff, 
which  he  refused  to  pay."    *  * 

The  pleadings  further  shew  that  "  the  said  corporation 
duly  passed  a  certain  other  by-law  for  raising  money  hy 
toll  on  the  said  Westminster  Bridge." 
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It  seems  reasonably  clear  that  the  demand  and  seizure 
were  in  that  case  made  at  the  place  where  the  toll  was 
payable. 

On  the  whole,  I  am  of  the  opinion  that  the  demand 
should  have  been  at  the  gate,  and  the  seizure  immediately 
following  thereupon,  although  possibly  it  is  not  necessary 
for  the  determination  of  this  demurrer  that  I  should  say 
where  the  distress  should  be  made. 

It  seems  to  me  that  so  many  difficulties  present  them- 
selves, if  we  adopt  the  defendants'  view,  that  it  will  be 
more  prudent  to  decide  as  I  do,  leaving  the  defendants,  if 
so  advised,  to  take  the  opinion  of  the  full  Court,  or  the 
Court  of  Appeal  before  going  on  with  the  trial. 

The  demurrer  must  be  allowed,  with  costs  to  the  plaintiffs 
in  the  cause  in  any  event,  the  defendants  to  have  liberty 
to  amend  as  they  may  be  advised. 

J udgment  for  plaintiffs  on  demurrer. 
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[QUEEN'S  BENCH  DIVISION.] 

CoLBORNE  V.  The  Town  of  Niagara  Falls. 

Municipal  Act  1883,  aec.  96,  sub-sec.  4^ — Hach  stands — Quashing  by-law — 

Laches. 

Where  it  was  admitted  that  a  by-law  was  within  the  powers  of  a  munici- 
pal council  under  sub-sec.  46  of  sec.  96  of  the  Municipal  Act  1883, 
"for  authorizing  and  for  assigning  stands  for  vehicles  kept  for  hire  on 
the  public  streets  and  places,"  &c.,  the  Court  refused  to  quash  the  by- 
law on  the  ground,  alleged  by  the  applicant,  that  the  stand  interfered 
with  the  view  of  the  Falls  from  the  hotel  in  question  :  that  the  man- 
ure on  the  stand  was  ofiFensive,  and  the  noise  of  the  hackman  a 
nuisance,  these  being  matters  of  municipal  regulation,  and  the  aid  of 
the  Court  if  successfully  invoked,  being  an  interference  with  the  dis- 
cretion of  the  municipal  council,  and  especially  so  as  the  stand  in 
question  had  been  there  for  twelve  years  and  maintained  under  succes- 
sive bj'-'laws. 

This  was  a  motion  to  quash  clauses  5  and  6  in  sec.  25 
of  by-law  No.  147  of  the  Town  of  Niagara  Falls,  passed 
on  oth  June,  1884,  authorizing  hacks  to  stand  on  the 
street  in  front  of  the  applicant's  house,  on  the  following- 
grounds  : 

1.  That  they  were  unreasonable  and  not  in  the  public 
interest,  but  in  that  of  a  class. 

2.  That  the  hack  stands  established  by  the  said  clauses 
were  unauthorized  and  unreasonable,  obstructive  to  the 
highway  opposite  and  near  the  premises  of  the  said 
Colborne,  and  a  public  nuisance. 

3.  That  the  said  stand  interfered  with  the  fair  enjoy- 
ment by  said  Colborne  of  his  property  as  lessee  of  the 
Clifton  House,  and  injured  his  business  as  well,  &c.,  &c. 

A.  Hill,  for  the  motion. 
W.  H.  McClive,  contra. 

It  was  admitted  that  the  passing  of  the  by-law  was 
within  the  powers  of  the  council,  under  sub-sec.  46,  sec.  496, 
Municipal  Institutions  Act,  1883,  which  is  as  follows : 
"  For  authorizing  and  for  assigning  stands  for  vehicles 
kept  for  use  on  the  public  streets  and  places,    *    *  " 
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It  was  urged  that  the  stand  interfered  with  the  view 
of  the  Falls  from  the  ground  floor  of  the  Hotel,  that  the 
manure  on  the  stand  was  offensive,  and  the  noise  of  the 
hackmen  a  nuisance. 

July  1,  1885.  Rose,  J. — The  two  latter  objections  do 
not  necessarily  arise  from  the  stand  being  allowed  to  be  in 
that  place.  Under  proper  regulations  it  ought  to  be  kept 
clean,  and  the  drivers  not  allowed  to  make  an  excessive 
noise.  This  is  a  matter  for  municipal  regulation,  and  if 
the  stand  prove  a  nuisance  for  the  reasons  assigned,  or 
others,  the  proper  steps  may  be  taken  to  abate  the  nuisance. 

What  the  Court  is  really  asked  to  do  is  to  interfere  with 
the  discretion  of  the  Council  and  direct  the  removal  of  the 
stand  to  another  place.  If  I  am  to  do  this,  it  will,  I  think, 
be  necessary  for  me  to  examine  all  the  convenient  locations 
and  determine  the  one  which  will  be  the  least  objectionable 
and  most  convenient.  But  this  is  the  duty  of  the  gentle- 
men chosen  by  the  ratepayers  to  manage  their  municipal 
business,  and  I  have  no  power  or  inclination  to  substitute 
my  discretion  for  theirs. 

Moreover  it  appears  that  this  stand  has  been  in  its 
present  location  for  the  past  twelve  years,  and  maintained 
under  successive  by-laws.  This  is  in  my  view  a  complete 
answer  to  the  application.  None  of  the  by-laws  have  been 
moved  against  until  the  present  application. 

The  first  by-law  was  No.  17,  passed  on  the  29th  of  April, 
1878,  and  since  that  date  thirteen  by-laws  have  been 
passed  amending  and  otherwise  dealing  with  the  original 
by-law.  The  by-law  moved  against  is  a  consolidating  as 
well  as  an  amending  by-law,  dated  3rd  of  June,  1884,  and 
not  moved  against  until  the  27th  of  May,  1885. 

If  I  had  the  power  I  think  I  should  not  exercise  it  after 
so  great  delay,  but  should  exercise  the  discretionary  power 
to  refuse  the  application. 

The  order  nisi  must  be  discharged,  with  costs. 

Order  nisi  discharged,  with  costs. 
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[CHANCERY  DIVISION.] 

Wells  v.  The  Trust  and  Loan  Company  of  Canada. 

Mortgagor  and  mortgagee — Accounting  for  surplus  after  sale  under  mort- 
gage— Reasonable  expenditure  by  mortgagee — Employment  oj  agent  to 
sell — Legal  expenses. 

The  T.  &  L.  Co.  being  mortgagees  of  land  in  Ontario,  held  a  collateral 
mortgage  on  lands  in  Kansas.  Default  occurring  they  sold  the  lands 
in  Ontario,  through  one  W, ,  a  land  agent,  who  had  acted  also  under  a 
power  of  attorney  for  C.  the  mortgagor,  who  had  agreed  to  a  commis- 
sion being  allowed  to  him  for  selling.  W.  did  not,  however,  actually 
sell  until  after  C.  's  death,  when  the  T.  &  L.  Co.  paid  him  his  commis- 
sion. 

Held,  on  action  for  an  account  brought  by  an  execution  creditor,  who  had 
obtained  his  execution  after  the  power  of  attorney  had  been  given  to 
W.,  and  after  the  said  agreement  as  to  commission,  that  the  commis- 
sion was  a  proper  item  to  allow  the  T.  &  L.  Co.  in  their  account. 

After  the  mortgage  on  the  Kansas  lands  had  been  executed,  the  mortgagees 
discovered  that  the  lands  comprised  in  it  had  been  sold  for  taxes,  and 
that  there  were  also  several  executions  against  them,  and  they  incurred 
expenses  in  attempting  to  stay  the  executions,  and  set  aside  the  tax 
sales.  The  mortgagor,  C,  had  approved  of  these  proceedings  being 
taken. 

Held,  that  these  expenses  ought  also  to  be  allowed  to  the  T.  &  L.  Co.  in 
their  accounts,  for  whatever  bound  the  mortgagor  in  taking  the  accounts 
bound  the  plaintiff  to  the  same  extent. 

The  T.  &  L.  Co.  further  incurred  expenses  in  prosecuting  unsuccessful 
litigation  arising  out  of  a  claim  made  by  them  as  landlords  under  the 
distress  clause  in  their  mortgage,  to  certain  goods  of  C .  seized  by  the 
sheriff  under  executions  against  him.  C.  did  not  sanction  this  litiga- 
tion. 

Held,  that  this  expenditure  could  not  be  allowed  to  the  T.  &  L.  Co.  in 
taking  the  accounts,  but  that  as  they  made  a  certain  sum  by  this  liti- 
gation, the  costs  up  to  that  point  should  be  allowed  to  them. 

The  general  rule  is,  that  a  mortgagee  is  not  allowed  to  add  to  his  mortgage 
debt  the  costs  of  unsuccessful  proceedings  at  law  instituted  by  himself, 
and  not  undertaken  with  the  approval  of  the  mortgagor. 

This  was  an  action  brought  by  Martin  Wells,  who  was 
an  execution  creditor  of  one  David  Christie,  claiming  from 
the  Trust  and  Loan  Company  of  Canada  an  account  of  the 
moneys  realized  by  them  on  a  sale  of  certain  lands  com- 
prised in  certain  mortgages  made  to  them  by  Christie. 

The  original  mortgage  was  dated  March  23rd,  1877,  and 
comprised  certain  lands  in  the  township  of  Brantford,  in 
this  Province,  and  purported  to  secure  S34,000  and 
interest.  A  collateral  mortgage  was,  by  deed  of  Novem- 
ber 1st,  1879,  given  upon  certain  lands  in  Kansas,  one  of 
the  United  States  of  America,  and  was  upon  the  ex- 
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pressed  consideration  of  $34,000,  and  of  the  Company, 
at  the  request  of  Christie,  and  upon  his  promise  to 
enter  into  these  presents,  having  forborne  to  take  pro- 
ceedings to  realize  upon  and  compel  the  payment  of 
the  sum  secured  by  the  original  mortgage,  and  for  the 
purpose  of  further  and  more  fully  securing  the  payment 
of  the  said  indebtedness. 

Default  having  been  made  in  payment  of  the  indebted- 
ness so  secured,  the  Company  sold  under  their  power  of 
sale  in  the  original  mortgage  the  lands  in  Brantford,  but 
failed  to  realize  the  full  amount  of  their  claim.  They 
then  sold  the  lands  in  Kansas,  as  the  terms  of  the  col- 
lateral mortgage  authorized  them  to  do,  and  realized  suffi- 
cient not  only  to  cover  their  claim  but  to  leave  a  surplus. 
The  plaintiff  in  this  action  had  his  writ  fieri  facias 
against  lands  in  the  Sheriff's  hands,  but  he  had  no  lien  on 
the,  lands  in  Kansas. 

He  now,  however,  issued  his  writ  in  this  action  claiming 
from  the  Company  an  account  of  their  disposition  of  the 
proceeds  of  both  sales. 

Immediately  after  the  issue  of  the  writ,  on  October  31st, 
1883,  a  judgment  was  by  consent  pronounced  by  the 
Master  in  Chambers  referring  the  action  to  the  Master  in 
Ordinary  to  take  the  following  accounts :  (1).  An  account 
of  the  amount  realized  by  the  defendants  under  the  mort- 
gage of  March  23rd,  1877.    (2).  An  account  of  the  amount 
realized  by  them  under  and  by  virtue  of  any  securities 
held  by  them  as  collateral  to  the  said  mortgage.    (3).  An 
account  of  the  application  which  the  defendants  were 
entitled  to  make  of  the  moneys  which  should  be  found  to 
have  been  received  by  them  as  aforesaid.    And.  with  the 
like  consent,  it  was  further  ordered  that  the  surplus,  if 
any,  which  should  be  found  to  be  in  the  hands  of  the  defen- 
dants, after  paj^ment  of  the  amount  they  should  be  found 
entitled  to  apply  to  the  payment  of  their  claim  under  the 
said  mortgage  and  securities,  should  be  by  them  paid  over 
to  the  plaintiff  forthwith  after  the  Master  should  have 
made  his  report. 
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In  taking  the  accounts  the  Master  in  Ordinary  dis- 
allowed certain  items  in  the  defendants'  account,  which 
gave  rise  to  the  present  appeal,  the  defendants  contending 
in  their  reasons  of  appeal  that  the  charges  so  disallowed 
were  incurred  by  the  defendants  as  mortgagees  of  the 
property  in  question,  and  were  reasonably  incurred  by 
them  under  such  circumstances  as  entitled  them  to  be 
allowed  therefor  as  for  rea^^onable  costs,  charges  and 
expenses  as  such  mortgagees. 

There  were  three  classes  of  items  in  the  defendants' 
accounts  :  (1).  Certain  charges  made  by  and  sums  paid  to 
Mr.  Whitney,  a  land  agent,  who  negotiated  the  sale  of  the 
lands  in  Brant,  acting  under  a  power  of  attorney  given  to 
him  by  Mr.  Christie,  in  1879.  (2).  Costs  of  a  certain  action 
in  the  courts  of  Kansas  brought  upon  the  collateral  mort- 
gage, in  which  the  Company  failed.  (3).  Expenses  in  con- 
nection with  a  distress  made  under  the  power  to  distrain  in 
the  original  mortgage,  and  of  proceedings  incidental  thereto 
by  way  of  interpleader,  which  proceedings  comprise  the 
reported  case  of  The  Trust  and  Loan  Company  of  Canada  v. 
Lawrason,  45  U.  C.  E.  176,  6  A.  E.  236, 18  C.  L.  J.,  p.  400. 

As  to  the  first  of  these  classes  of  items  Mr.  Whitney  gave 
evidence  before  the  Master  as  follows  : 

"  I  had  for  two  or  . three  years,  I  think,  been  acting  for 
Mr.  Christie  in  trying  to  sell  his  property.  I  had  negotia- 
tions w^ith  several  people,  and  it  resulted  at  last  in  a 
sale  to  Mr.  Milloy.  *  *  I  had  a  power  of  attorney 
from  Mr.  Christie  to  manage  and  sell  his  property  for  Uiq 
purpose  of  satisfying  the  mortgage  to  the  Trust  and  Loan. 
Company.  That  was  the  Brant  property.  *  *  They 
were  proceeding  to  press  him,  and  he  suggested  appointing 
me  as  attorney  to  use  my  discretion  in  the  sale  of  the 
property,  to  avoid  any  unnecessary  expenses  of  a  forced 
sale,  and  to  manage  the  property  generally.  It  was  that 
that  led  to  my  acting  for  him.  *  *  Mr.  Christie  died,, 
and  the  sale  was  made  after  his  death.  I  went  on  after 
his  death  just  the  same  collecting  the  rents  and  eventually 
sold  it.  After  a  great  many  negotiations  w^ith  other  people  I 
sold  to  Mr.  Milloy,  and  then  made  the  charge  which  is  there." 
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As  to  the  proceedings  in  Kansas,  it  appeared  from  the 
affidavit  of  the  accountant  of  the  defendants  that  at  the 
time  when  the  defendants  acquired  the  security  upon  the 
Kansas  lands,  the  whole  of  the  lands  covered  by  the  said 
security  had,  as  the  defendants  thereafter  discovered,  been 
sold  for  taxes,  and  the  time  limited  by  the  State  of  Kansas 
xiuring  which  alone  the  defendants  would  be  able  as  of 
right  to  redeem  the  said  lands  from  the  tax  purchaser 
thereof  had  very  nearly  expired  when  the  defendants  dis- 
-covered  the  fact  of  such  sale.  Shortly  after  the  defendants 
acquired  the  said  Kansas  security  they  also  discovered,  as 
the  fact  was,  that  a  considerable  portion  of  the  lands 
covered  by  the  said  security  were  also  covered  by  execu- 
tions against  the  said  Christie,  and  that  the  lands  were 
likely  to  be  sold  under  the  said  executions,  or  some  of 
them,  within  a  few  days  from  the  time  at  which  they 
made  the  said  discovery,  and  thereafter  they  took  proceed- 
ings to  stay  the  threatened  sales  under  the  executions,  and 
to  vacate  the  tax  sales. 

The  third  class  of  items  related  to  the  costs  in  connec- 
tion with  the  special  case  submitted  to  the  Court  of 
Queen's  Bench,  and  afterwards  carried  by  way  of  appeal 
to  the  Court  of  Appeal  and  to  the  Supreme  Court,  and 
reported  as  Trust  and  Loan  Company  v.  Laivrason,  45  U.  C. 
R.  176,  6  A.  R  286, 18  C.  L.  J.  400. 

The  Master  found :  (1).  That  Mr.  Whitney  had  acted  as 
the  agent  of  Christie,  and  not  as  the  agent  of  the  defend- 
ants in  the  sale  of  the  lands,  and  that  his  commission  was 
So  personal  charge  against  Christie.  (2).  That  the  litiga- 
tion respecting  the  Kansas  lands  failed,  having  been 
improperly  bought.  (3).  That"  the  interpleader  proceed- 
ings had  been  taken  by  the  defendants  at  their  own  risk, 
^nd  the  costs  had  been  awarded  against  them  in  Trust  and 
Loan  Company  v.  Laivrason,  and  were  not  chargeable. 

The  rest  of  the  facts  in  connection  with  these  matters 
sufficiently  appear  from  the  judgment  of  Boyd,  C. 

The  appeal  was  heard  on  September  3rd,  1884,  before 
Eoyd,  C. 
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Marsh,  for  the  defendants.     As  to  the  costs  in  con- 
nection with  the  interpleader  proceedings,  the  test  is^. 
were  these  costs  incurred  reasonably  by  the  mortgagees  ? 
Would  a  prudent  man  have  done  what  the  Company  did  ? 
Ramsden  v.  Langley,  2  Vern.  535  ;  LoamaxY.  Hyde,ib.  185^ 
Success  is  not  the  test  of  the  reasonableness :  Ellison  v. 
Wright,  3  Euss.  458 ;  Re  Watts,  22  Ch.  D.  5 ;  Parker  v. 
Watkins,  1  Johns.  133 ;  Godfray  v.  Watson,  3  Atk.  517. 
The  respondent  will  probably  rely  on  Feerse  v.  Ceeley,  15- 
Beav.  209,  but  that  case  does  not  conflict  with  the  rule- 
that  reasonableness  is  the  test,  though  it  adopts  success  as 
the  rule   of   reasonableness.    Sowever,  the  remarks  of 
Jessel,  M.  E.,  and   Cotton,  L.  J.,  in  Re    Watts,  supra, 
show  that  not  success  but  reasonableness  is  the  proper 
measure  of  the  rights  of  the  parties.    The  matter  as  to 
these  costs  does  not  rest  on  the  contract  between  the 
mortgagor  and  mortgagees,  but  upon  the  practice  of  the 
Court  respecting  such  contracts  :  Dunstan  v.  Patterson,  2 
Phil.  341 ;  Ex  parte  Fewings,  25  Ch.  D.  338;  Wetherell  v, 
Collins,  3  Mad.  255  ;  Skae  v.  Chapman,  21  Gr.  534  ;  Kay 
V.  Wilson,  24  Gr.  212  ;  Dougall  v.  Dougall,  26  Gr.  401  ; 
Yorkshire  Railway  Wagon  Company  v.  Maclure,  19  Ch. 
D.  478.     As  to  Mr.  Whitney's  charges,   we  refer  to : 
Pardoe  v.  Price,  16  M.  &  W.  451  ;  Gilbert  v.  Dyneley,  3 
M.  &  G.  12;  FisJier  on  Mortgages,  4th  Ed.,  Sec.  1473; 
Mulholland  v.  Merriam,  19  Gr.  288,  20  Gr.  152;  Shaw 
V.  Shaw,  17  Gr.  282  ;  Roberts  v.  Hall  1  0.  E.  388  ;  Re 
Flavell,  25  Ch.  D.  89.     As  to  the  Kansas  items,  the 
mortgagor  approved  of  this  litigation.    Besides  in  these 
proceedings  the  Company  were  acting  for  the  benefit 
of  all  parties,  and  were  reasonably  protecting  their  mort- 
gage security.    The  plaintiff  was  merely  an  execution 
creditor  having  a  charge  on  the  Brant  lands,  and  could 
merely  call  the  Company  to  account  for  what  they  actually 
realized  from  their  collateral  Kansas  security,  or  what- 
they  acting  reasonably  should  have  realized. 
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C.  Moss.  Q.  C,  for  the  respondent.  The  mortgagees  are 
in  the  position  of  one  who  has  exercised  the  power  of 
sale  and  is  accounting  for  the  surplus  ;  the  plaintiff  is  not 
suing  for  redemption  :  Boulton  v.  Rowland,  4  O.  R.  720  ^ 
Beatty  v.  O'Connor,  5  O.  R.  747.  The  position  of  an 
execution  creditor  is  not  the  same  as  that  of  the  original 
mortgagor.  After  his  execution  is  lodged  his  rights  are 
fixed,  and  the  defendants  knew  of  this  incumbrance, 
before  they  tried  to  sell  under  their  power  of  sale ; 
Cocks  V.  Gray,  1  Giff.  77.  All  the  distress  proceedings 
were  after  the  plaintiff's  execution.  As  to  the  Kansas 
items,  the  action  was  not  warranted  and  it  failed.  The 
plaintiff  has  a  right  to  have  an  account  of  all  moneys 
realised  from  all  the  defendants'  securities.  As  to  Whit- 
ney, he  was  acting  not  for  the  defendants,  but  for  Christie 
alone.  By  paying  Whitney  the  Company  gave  away  a 
part  of  the  mortgage  security,  and  misapplied  it  to  the 
prejudice  of  the  execution  creditor. 

Marsh,  in  reply.  The  Company  adopted  what  Whitney 
did  in  the  sale  of  the  land,  and  so  made  him  their  agent 
Patterson  v.  Kingsley.  25  Gr.  425. 

October  22nd,  1884.  Boyd,  C. — I  was  of  opinion  at 
the  close  of  the  argument  that  the  Master  should  not  have 
disallowed  the  defendants'  claim  for  commission  paid  toMr. 
Whitney  in  effecting  a  sale  of  the  premises.  Provision  was 
made  between  the  mortgagor  and  Mr. Whitney  for  the  allow- 
ance of  a  commission  if  he  should  sell  the  property.  This 
was  long  before  the  plaintiff  was  an  execution  creditor ; 
giving  effect  to  this  does  not  therefore  derogate  from  the 
statutable  lien  of  the  plaintiff,  for  he  can  only  get  so  much 
as  this  execution  debtor  had  the  right  to  give.  And 
besides  this,  by  the  mode  of  dealing  the  mortgagees 
adopted  Mr.  Whitney  as  their  agent,  availed  themselves  of 
his  services,  accepted  the  purchaser  he  procured  and  con- 
sented to  his  having  his  commission.  The  charge  is  not  in 
principle  improper :  Union  Bank  of  London  v.  Ingram, 
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16  Ch.  D.  53,  and  T  think  it  should  have  been  allowed  in 
the  present  case.    This  ground  of  appeal  succeeds. 

As  to  the  costs  and  charges  of  the  litigation  in  Kansas,  I 
still  think,  as  at  the  close  of  the  argument,  that  the  Master 
should  have  allowed  these  also.  The  mortgage  on  the 
Kansas  lands  was  collateral  to  the  mortgage  on  the  Ontario 
lands..  The  plaintiff  had  no  lien  upon  the  Kansas  lands, 
but  his  equity  is  to  have  the  accounts  taken  as  to  these 
lands  in  order  to  marshal  the  defendants*  securities  for  his, 
the  plaintiff's,  benefit.  But  the  accounts  to  be  taken  are 
those  between  mortgagor  and  mortgagee,  and  whatever 
binds  Christie,  the  mortgagor,  in  the  taking  of  the  Kansas 
accounts  to  the  same  extent  affects  the  plaintiff.  Mr. 
Christie  was  consulted  about  the  litigation  instituted  to 
vacate  the  tax  sales,  and  approved  of  it.  It  was  entered 
upon  with  his  sanction,  and  as  against  him  the  costs 
and  charges  are  properly  chargeable  against  the  pro- 
ceeds of  the  Kansas  lands  as  part  of  the  "  all  just  allow- 
ances" which  the  Master  is  to  make  under  the  general 
orders. 

Upon  the  third  class  of  items  I  agree  with  the  Master's 
conclusion  that  they  should  be  disallowed.  The  Company,  in 
order  to  satisfy  part  of  their  demand  under  the  mortgage, 
made  a  distress  upon  goods  which  had  been  seized  by  the 
sheriff  under  executions.  The  Company  claimed  the 
privilege  of  landlords  under  the  Statute  of  Anne,  but 
after  considerable  litigation  their  claim  was  rejected,  and 
they  were  mulct  in  costs.  The  mortgagor  did  not  request 
or  sanction  this  litigation.  As  against  him  it  could  not  be 
charged,  nor  can  it  be  against  the  present  plaintiff  The 
general  rule  is,  that  the  mortgagee  is  not  allowed  to  add  to 
his  mortgage  debt  the  costs  of  unsuccessful  proceedings  at 
law  instituted  by  himself  and  not  undertaken  with  the 
approval  of  the  mortgagor:  Peerse  v.  Geely,  15  Beav.  209  ; 
Cocks  V.  Gray,  1  Giff.  77  ;  Burke  v.  G'Gonnor,  4  Ir.  Ch. 
R.  418.  As  the  Company  made  $1,100,  however,  by  this 
distress  and  claim  under  the  interpleader,  it  is  reasonable 
to  alow  them  their  costs  down  to  that  point,  which  the 
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Master  can  apportion  (a).  As  to  the  costs  of  this  appeal 
the  simplest  way  is  to  allow  the  Company  one-third  of 
their  bill  as  against  the  plaintiff. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Clark  v.  The  Hamilton  Provident  and  Loan  Society. 

Fraudulent  preference — Action  hy  secured  creditor — R.  8.  0.  cli.  118. 

H.,  a  creditor  of  S.,  in  respect  of  a  debt  for  whicli  he  held  security  on 
the  lands  of  S.,  sought  to  have  a  chattel  mortgage  made  by  the  latter 
declared  void  as  a  fraudulent  preference. 

Held,  that  in  the  absence  of  proof  that  the  security  held  by  him  was 
inadequate  he  could  not  succeed. 

This  was  an  interpleader  issue  wherein  George  Clark 
was  plaintiff,  and  the  Hamilton  Provident  and  Loan  Society 
were  defendants,  and  in  which  the  plaintiff  affirmed  and 
the  defendants  denied  that  certain  goods  and  chattels  on 
the  2nd  day  of  February,  1884,  seized  in  execution  by  the 
Sheriff  of  Halton  under  a  writ  of  fi.fa.  issued  for  the  levying 
of  execution  of  a  certain  judgment  recovered  by  the  de- 
fendants in  an  action  against  Joseph  Smith  were,  or  some 
part  of  them  was,  at  the  time  of  such  seizure  the  property 
of  the  plaintiff  as  against  the  defendants. 

The  issue  was  tried  on  April  19th,  1884,  before  Proud- 
foot^  J.,  at  Hamilton. 

(a)  The  explanation  of  this  passage  in  the  judgment  is  as  follows  :  The 
Sheriff,  on  behalf  of  execution  creditors,  seized  for  more  than  was  sufficient 
to  exhaust  all  the  goods  seized.  The  Trust  and  Loan  Company,  under  8 
Anne,  c.  14,  served  notice  on  the  Sheriff  as  landlords.  The  Sheriflf  inter- 
pleaded, and  when  the  interpleader  application  came  up  in  Chambers  only 
three  of  the  execution  creditors  took  issue,  the  rest  abandoning  their 
claims.  The  result  was,  the  Master  in  Chambers  ordered  the  Sheriflf  to 
retain  sufficient  to  pay  the  three  who  took  issue,  and  the  Sheriflf  handed 
over  the  balance  to  the  Company,  which  balance  amounted  to  $1,100. 
23 — VOL.  IX  O.K. 
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It  appeared  that  the  plaintiff  claimed  under  a  chattel 
mortgage  executed  by  Mr.  Joseph  Smith  on  December 
14th,  1883. 

The  rest  of  the  facts  of  the  case  and  the  evidence  adduced 
sufficiently  appear  from  the  judgment  of  Boyd,  C. 

At  the  conclusion  of  the  evidence  on  April  19th,  1884,, 
Peoudfoot,  J.,  gave  judgment  as  follows  : 

"  It  seems  to  me  a  doubtful  matter  whether  the  defend- 
ants have  the  right,  their  debt  being  a  secured  debt,  to 
interfere  with  this  chattel  mortgage.  My  present  impres- 
sion is,  that  they  cannot,  and  that  the  plaintiff  is  entitled 
to  recover ;  and  probably  I  had  better  give  the  defendants 
an  opportunity  of  bringing  it  up  at  re-hearing.  I  think 
the  plaintiff  is  entitled  to  a  verdict.  I  think  it  is  by  no 
means  a  clear  case  on  the  authorities,  but  that  is  my  present 
impression  that  it  should  be  so." 

On  the  12th  day  of  September,  1884,  the  defendants 
moved  by  way  of  appeal  to  the  Divisional  Court. 

Muir  and  Crerar,  for  the  defendants. 
Ritchie,  for  the  plaintiff. 

The  following  authorities  were  referred  to  on  the  argu- 
ment :  Masuret  v  Mitchell,  26  Gr.  435  ;  Stephens  v.  Olive,. 
2  Bro.  C.  C.  90  ;  Manders  v.  Manders,  4  Ir.  Eq.  434  ;  May 
on  Fraud.  Conv.,  pp.  50, 140,  142  ;  47  Yic,  c.  10,  0.,  s.  3. 

December  18th,  1884.  Boyd,  C. — The  sole  question  in 
this  case  is,  whether  the  chattel  mortgage  of  the  plaintiff 
is  void  as  against  the  execution  of  the  defendants.  It  is 
affirmed  by  the  defendants  that  such  is  the  result  because 
that  mortgage  was  made  by  the  execution  debtor  when  in 
insolvent  circumstances,  with  intent  to  prefer  the  plaintiff 
within  the  meaning  of  the  B.  S.  0.  c.  118.  There  is  no 
evidence  of  any  other  creditors  of  Smith  the  debtor  than 
these  two.  The  defendants  hold  security  for  their  claim^ 
which,  upon  the  circumstances  of  this  case,  it  is  to  be  fairly 
inferred,  is  a  good  and  sufficient  security  for  the  balance 
due  to  them,  and  though  the  effect  of  mortgaging  the 
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chattels  to  the  plaintiff  may  be  to  delay  the  defendants  in 
making  their  money  out  of  goods  and  defeat  them  as  to 
these  goods,  it  does  not  follow  that  the  provisions  of  the 
Act  as  to  preference  have  been  infringed.  So  far  as  defeat- 
ing and  delaying  a  creditor  is  concerned,  that  is  often  the 
inevitable  result  of  preferring  a  ftivoured  creditor — a  thing 
that  could  legally  be  done  at  common  law,  and  under  the 
Statute,  13  Eliz.  c.  5 — but  the  special  provisions  of  R.  S.  0.. 
c.  118,  which  differ  it  from  and  extend  it  beyond  the 
Statute  of  Elizabeth,  are  those  relating  to  preference. 

Now,  the  title  of  the  Act  shows  what  is  struck  at.  It 
is  the  fraudulent  preference  of  creditors  by  persons  in 
insolvent  circumstances.  The  preference  must  be  an  act  of 
fraud  on  the  part  of  the  debtor  with  intent  to  prefer  one 
creditor  to  another  out  of  his  goods.  Here  the  Judge  has 
not  found  fraud,  nor  do  I  think  it  is  to  be  inferred  from 
the  position  of  the  parties. 

A  creditor  holding  ample  security  is  not  a  creditor  who 
requires  protection  within  the  scope  of  R.  S.  0.  c.  118. 
The  creditor  who  is  thus  secured  on  land  (as  in  this  case) 
has  been  provided  for  by  compact  between  him  and  his 
debtor;  and  it  would  not  seem  unreasonable  that  as  against 
the  secured  creditor  the  debtor  should  be  allow^ed  to  secure 
another  creditor  out  of  his  goods,  for  that  is  not  done  at 
the  expense  of  the  former,  nor  is  the  debtor  as  to  the  former 
to  be  deemed  in  insolvent  circumstances.  If,  as  is  urged 
here,  the  security  is  or  may  be  scanty,  that  is  a  point  to  be 
established  by  evidence.  If  the  defendants  are  in  truth 
insufficiently  secured,  they  may  be  creditors  who  can  invoke 
the  Act  for  the  amount  of  the  deficiency.  If  the  defend- 
ants seek  to  show  this  a  new  trial  may  be  proper  upon 
payment  of  costs,  otherwise  the  judgment  should  be  affirmed 
with  costs. 

Ferguson,  J.,  concurred. 

Afterwards  the  issue  was  again  brought  down  to  trial 
on  March  30th,  1885,  at  Hamilton,  before  Boyd,  C.  The 
defendants  proved  their  security  to  be  insufficient,  and 
judgment  was  given  in  their  favour.  A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Wray  V.  Morrison  et  al. 

Injunction — Owners  in  severalty  of  halves  of  a  house — Implied  grant — 
Natural  right  of  support. 

In  1883  M.  W-  being  seized  of  certain  lands,  conveyed  half  thereof  to  G. 
W.  in  fee,  describing  the  same  by  metes  and  bounds,  and  afterwards 
died  having  devised  the  other  half  to  M.  There  was  a  house  on  the 
lands  in  question  so  situate  that  half  of  it  was  on  the  portion  granted 
to  G.  W.,  and  half  on  the  portion  devised  to  M.  No  specific  mention 
of  the  house  was  made  either  in  the  deed  to  G.  W.  or  in  the  will.  M. 
now  commenced,  in  defiance  of  G.W.'s  protests,  to  pull  down  the  half 
of  the  house  situate  on  the  land  devised  to  her,  and  G.  W.  applied  in 
the  present  action  for  an  injunction  to  restrain  the  same. 

Held,  that  he  was  entitled  to  the  relief  claimed. 

This  was  an  action  brought  by  George  Wray  against 
Sarah  Jane  Morrison  and  Hugh  Morrison,  her  husband, 
claiming  an  injunction  under  the  following  circumstances  : 

On  August  3rd,  1883,  Margaret  Wray  being  seized  of  the 
land  in  question,  conveyed  one-half  of  it  by  metes  and 
bounds  to  her  husband,  the  present  plaintiff,  retaining  the 
other  half.  On  the  land  there  was  a  house  having  a  twenty 
feet  frontage,  and  so  situate  that  ten  feet  of  the  said 
frontage  was  upon  the  half  of  the  land  conveyed  to  the 
plaintiff,  and  ten  feet  on  the  half  retained  by  Margaret 
Wray.  In  September,  1884,  Margaret  Wray  being  so  seized 
of  half  the  said  land,  died,  leaving  a  will  whereby  she 
devised  all  her  property,  real  and  personal,  to  the  defendant, 
Sarah  Jane  Morrison.  At  this  time  there  was  in  occupation 
of  the  house  as  tenant  one  Carruthers,  who  had  been  placed 
in  occupation  thereof  by  the  plaintiff,  with  the  acquiescence 
of  his  wife,  and  who  had  always  paid  his  rent  to  the 
plaintiff.  After  Mrs.  Wray's  death,  however,  the  defend- 
ants not  only  served  Carruthers  with  a  notice  to  quit  the 
house,  but  also  made  threats  that  the  house  would  be  cut 
in  two,  and  at  last,  in  January,  1885,  they  sent  workmen 
who  commenced  removing  the  weather-boarding  on  the 
side  of  the  house,  which  was  on  the  half  of  the  land  devised 
to  the  female  defendant,  causing  the  plaintiff  to  apprehend 
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that  they  would  destroy  the  house  unless  restrained.  Th& 
defendants  also  caused  a  board  fence  to  be  put  up  behind 
the  house,  along  the  dividing  line  between  the  half  of  the 
land  belonging  to  the  plaintiff,  and  the  half  devised  to  the 
female  defendant,  thus  dividing  the  back  premises  of  the 
house  into  two  parts. 

On  January  14th,  1885,  the  plaintiff  commenced  this 
present  action,  claiming,  in  the  words  of  the  endorsement 
on  the  writ,  "  an  injunction  restraining  the  defendants  or 
either  of  them,  their  servants,  workmen,  or  agents,  from 
damaging,  dismantling,  pulling  down  or  otherwise  injuring 
a  certain  house  "  (being  the  house  in  question),  "  and  from 
forcibly  interfering  with  the  tenant  of  the  said  house  in 
respect  of  his  occupancy  of  the  same,  and  also  for  a  man- 
datory injunction  ordering  and  commanding  the  defendants 
forthwith  to  remove  a  certain  fence"  (being  the  fence 
above  mentioned)  "  wrongfully  erected  by  them  or  by  their 
orders  in  the  rear  of  the  said  premises,  and  also  ordering 
and  commanding  the  defendants  or  one  of  them  to  make 
good  the  injury  and  damage  already  by  force  and  wrong- 
done  by  them  to  the  said  house,  or  in  the  alternative  for  an 
inquiry  as  to  the  amount  of  damage  so  done  by  them  to 
the  said  house,  and  payment  by  them  of  the  amount  due 
in  respect  of  the  said  damages  when  ascertained. 

On  February  8rd,  1885,  the  plaintiff  moved  for  an  interim 
injunction  in  the  above  terms,  and  by  consent  of  counsel 
the  motion  was  turned  into  a  motion  for  judgment. 

A.H.F.  Lefroy,  for  the  plaintiff.  There  can  be  no  doubt 
that  the  property  in  the  half  of  the  house  passed  to  the 
plaintiff  with  the  conveyance  of  the  half  of  the  land  : 
Quicquid  plantatiir  solo,  solo  cedit :  Broom's  Legal  Maxims, 
4th  ed.,  p.  382.  This  being  so  the  plaintiff  is  entitled  to 
the  support  of  the  other  half  of  the  house  :  Richard  v. 
Rose,  9  Exch.  218  ;  Pierce  v.  Dyer,  109  Mass.  at  p.  876. 
Besides,  the  defendants  are  bound  by  the  maxim  sic  utere 
tuo  ut  alienum  non  Icedas.  Again,  when  Margaret  Wray 
conveyed  to  the  plaintiff  the  half  of  the  house  she  impliedly 
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granted  him  all  easements  and  quasi  easements  in  respect 
to  the  half  retained  by  her  necessary  to  the  reasonable 
enjoyment  of  it:  Wheeldon  v.  Burrows,  12  Ch.  D.  31- 
Perhaps  the  defendants  might  have  had  a  partition  or  sale 
of  the  house.  Turner  v.  Morgan,  8  Ves.  143,  11  Ves.  157 
is  a  case  where  a  single  house  was  partitioned. 

Tilt,  Q.C.,  for  the  defendants,  cited  no  cases. 

February  3rd,  1885.  Ferguson,  J. — The  motion  was  for 
an  interim  injunction  restraining  the  defendants  or  either 
of  them,  their  or  either  of  their  servants,  &c.,  from  damag- 
ing, pulling  down  or  otherwise  injuring  a  house  in  the  city 
of  Toronto  known  as  Number  One,  Wilton  street,  and  from 
forcibly  interfering  with  the  tenant,  &c.  By  consent  of 
counsel  on  both  sides  and  under  the  provisions  of  Rule  323, 
the  motion  was  turned  into  a  motion  for  judgment. 

The  action  was  brought  for  the  purpose  of  obtaining  a 
perpetual  injunction  of  the  character  above  mentioned,  and 
a  mandatory  order  for  the  restoration  of  the  premises  by 
making  good  injuries  alleged  to  have  been  done  to  them 
and  for  the  removal  of  a  fence  erected  by  the  defendants. 
It  was  admitted  that  the  title  to  the  lot  was  in  Margaret 
Wray  (who  was  the  wife  of  the  plaintiff)  after  a  certain 
deed  of  conveyance  to  her  made  in  the  year  1878 ;  that  in 
the  year  1883  she  conveyed  one-half  of  the  lot  to  the  plain- 
tiff, and  that  she  devised  the  other  half  of  the  lot  to  the  de- 
fendant, Sarah  Jane  Morrison.  She  died  in  the  year  1884. 
The  conveyance  to  the  plaintiff  was  a  conveyance  of  the 
half  lot  by  metes  and  bounds. 

The  house  in  question  stood  upon  this  lot,  one-half  of  it 
being  upon  the  plaintiff's  half  of  the  lot,  and  the  other  half 
upon  the  defendant  Sarah  Jane  Morrison's  half  ;  that  is  to 
say,  the  house  was  erected  on  the  middle  of  the  lot,  and  the 
boundary  line  between  the  two  halves  of  the  lot  passed 
through  the  middle  of  the  house.  The  plaintiff  is,  and  he 
has  for  some  time  been  in  possession  of  the  house  by  his 
tenant.  The  defendant  had  threatened  to  pull  down  the 
half  of  the  house  that  is  upon  the  land  of  the  female  de- 
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fendant,  and  apparently  in  execution  of  such  threats  sent 
a  mechanic  to  the  place,  who  commenced  removing  or 
taking  off  the  weather-boarding  upon  the  side  of  the  house 
which  is  upon  the  land  devised  to  the  defendant  Sarah  Jane 
Morrison.  It  is  stated  in  the  defendants'  affidavits  that  this 
was  only  for  the  purpose  of  examining  the  building  to  see 
if  it  could  be,  that  is,  the  half  of  it  could  be  conveniently 
removed  ;  but  the  plaintiff  assumed,  and  I  think  reasonably 
so,  that  this  was  a  commencement  to  carry  out  what  had 
been  threatened,  namely,  pulling  down  this  half  of  the  house, 
which  would  no  doubt  be  a  very  great  injury  to  and  to  the 
user  of  the  other  half  of  it. 

The  admissions  that  were  made  by  counsel  were  for  the 
purpose  of  this  suit  only,  and  the  question  argued  was  as 
to  whether  or  not,  under  such  circumstances,  the  defendants 
were  justified  in  removing  or  destroying  the  half  of  the 
house  that  stands  upon  the  lands  of  the  female  defendant, 
regardless  of  what  the  consequences  might  be  to  the  half 
that  stands  upon  the  plaintiff's  lands,  the  occupation  of  the 
house  being  as  before  stated. 

There  can,  from  the  evidence,  and  what  was  stated  by 
-counsel,  I  think,  be  no  doubt  that  the  removal  of  one-half 
of  the  house  in  question  would  be  destructive  of  the  other 
half,  which  is,  I  think,  on  the  admissions,  to  be  considered 
as  undoubtedly  the  plaintiff's  property. 

Since  the  argument  I  have  examined  the  authorities 
referred  to,  and  I  think  they  support  the  contention  of  the 
plaintiff's  counsel.  I  think  the  language  of  Chief  Baron 
Pollock,  and  the  decision  in  the  case  Richards  v.  Rose,  9 
Exch.  218,  are  stronger  in  favour  of  the  plaintiff  than  is 
necessary  to  support  his  contention,  and  I  am  of  the  opinion 
that  he  (the  plaintiff)  is  entitled  to  succeed  and  to  have 
judgment  in  his  favour.  It  seems  to  me  quite  clear  that 
the  defendants  have  not  the  right  to  take  away  one-half  of 
the  house  in  question,  and  so  let  the  other  half  of  it,  which 
is  upon  the  plaintiff's  land,  fall  into  ruins  unless  it  were  in 
some  way  immediately  protected  by  the  plaintiff,  even  if 
this  could  be  done. 
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I  think  the  plaintiff  was  entitled  to  bring  his  action  as 
he  did,  and  there  having  been  the  threats  made  he  was  not 
obliged  to  wait  to  see  how  much  mischief  the  defendants 
might  do  before  bringing  his  suit.  It  might  then  be  quite 
too  late  for  the  purpose  of  an  injunction.  I  also  think  that 
the  injury  reasonably  apprehended  would  be  an  injury  to 
the  plaintiff's  reversion,  and  that  he  is  in  a  position  to 
sustain  this  suit  notwithstanding  the  fact  of  the  house  being 
at  present  let  to  a  tenant  who  is  in  occupation  of  it. 

The  defendants  may  have  a  right  to  get  possession  of  the 
half  of  the  house  which  is  upon  the  half  of  the  lot  devised 
to  the  female  defendant,  but  that  is  a  matter  with  which 
I  have  here  no  concern,  and  for  this  reason  I  offer  no 
suggestion  or  opinion  in  regard  to  it. 

The  plaintiff  is,  I  think,  entitled  to  an  order  for  a  per- 
petual injunction,  and  an  order  for  restoration,  &c.,  but  I 
think  this  order  should  not  embrace  the  removal  of  the 
fence  mentioned  in  the  notice  of  motion.  The  plaintiff's 
counsel  did  not  consider  this  a  very  important  part  of  his 
case,  and  did  not,  after  I  let  fall  a  remark  respecting  it, 
strongly  insist  upon  it.  I  also  think  that  the  plaintiff 
should  be  paid  his  costs,  which  I  am  glad  to  say  will  not, 
owing  to  the  course  taken  by  counsel,  be  very  large.  The 
property  is  not  valuable,  and  it  is  well  that  the  costs  will 
.  not  be  a  large  sum. 

Judgment  accordingly. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Macdonald  V.  McCall  ET  AL. 

Creditors'  suit — Chattel  mortgage  void  against  creditors — Pressure — Simple 
contract  creditors — Assignment  for  benefit  of  creditors — Suit  on  behalf 
of  all  creditors  except  thepref erred  ones — Parties — Locus  standi. 

McC.  &  Co.,  creditors  of  C,  knowing  him  to  be  insolvent,  persuaded  him 
to  give  them  a  chattel  mortgage  on  all  his  property,  by  representing  to 
him  that,  if  he  gave  it,  it  would  protect  him  against  his  other  creditors, 
and  that  they  would  also  protect  him,  and  would  not  enforce  the  mort- 
gage unless  his  other  creditors  took  proceedings  against  him. 

Held,  on  action  brought  by  certain  simple  contract  creditors  of  C.  on 
behalf  of  themselves  and  all  his  other  creditors,  that  the  chattel  mortgage 
must  be  set  aside  as  a  fraudulent  preference,  and  that  the  doctrine  of 
pressure  had  no  application  to  the  case. 

Held,  also,  that  the  fact  that  the  plaintiflPs  excluded  McC.  &  Co. ,  from  the 
creditors  on  whose  behalf  they  were  suing,  was  not  a  valid  objection 
to  the  action. 

Held,  further,  that  the  fact  that  the  plaintiffs  were  simple  contract 
creditors  only,  and  that  the  mortgagor  had,  prior  to  action  brought, 
made  an  assignment  for  the  benefit  of  creditors  generally,  and  that  the 
plaintiffs  were  not  attacking  the  assignment  as  well  as  the  mortgage, 
did  not  debar  them  from  the  relief  claimed. 

Meriden  Silver  Co.  v.  Lee,  2  0.  R.  451,  followed. 

This  was  an  action  brought  by  John  Macdonald, 
Sampson  Kennedy  k  Gemmel,  Tait  Burch  &  Company, 
Jennings  &  Hamilton,  Simpson  Kobertson  &  Simpson, 
and  McKinnon  Proctor  &  Company,  suing  on  behalf  of 
themselves  and  all  other  creditors  of  the  defendant,  Joseph 
Bouse  Cox,  other  than  the  defendants,  D.  McCall  &  Co., 
.  against  the  defendants  D.  McCall  &  Co.,  Joseph  Rouse 
Cox,  and  John  Ferguson,  claiming  to  have  a  certain  chattel 
mortgage  made  by  the  defendant  Cox  in  favour  of  D.  Mc- 
Call &  Co.,  declared  to  be  fraudulent  and  void  as  against 
the  plaintiffs,  and  the  said  other  creditors,  and  set  aside 
and  cancelled,  and  for  further  relief.  This  action  was 
commenced  by  writ  issued  on  May  15th,  1884. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment. 

The  action  was  tried  on  December  19th,  1884?,  and 
January  7th,  8th,  9th,  and  10th,  1885,  before  Ferguson,. 
J.,  at  Toronto. 
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B.  B.  Osier,  Q.C.,  and  Bull  for  the  defendants,  othe 
than  the  defendants  Ferguson  and  Cox.    We  take  the  pre 
liminary  objection  to  the  locus  standi  of  the  plaintiffs  on 
the  ground  that  this  is  an  action  to  set  aside  a  chattel 
mortgage  for  fraud,  in  a  case  where  the  mortgagor  ha 
since  made  an  assignment  for  the  benefit  of  creditor 
generally,   and   submit   that   the   plaintiffs,   as  simpl 
contract  creditors,  cannot  get  on  in  this  action,  inas- 
much as  they  admit  the  goodness   of  the  assignment, 
and   therefore   cannot   be   hindered   in  their  remedy : 
Hepburn  v.  Park,  6  0.  R.  472.    The  plaintiffs  cannot  do 
for  the  assignee  for  creditors,  what  he  cannot  himself  do  : 
Btuavt  V.  Tremain,  3  0.  R.  190;  Parkes  v.  St.  George,  21 
C.  L.  J.  158.    The  plaintiffs  might  have  attacked  both  the 
assignment  and  the  mortgage,  but  they  did  not  take  this 
position,  and  so  were  clearly  out  of  Court.    We  also 
object  that  the  suit  is   defective,  inasmuch  as  McCall 
&  Co.  are  not  parties  plaintiffs :  the  suit  being  on  behalf 
of  all  the  creditors,  must  be  on  behalf  of  all  without 
exception:  Longeiuay  v.  Mitchell,  17  Or.  190.^ 

The  learned  Judge  determined  to  go  on  with  the  taking 
of  the  evidence,  subject  to  the  above  objections. 
The  evidence  having  been  taken. 

>S^.  H.  Blake,  Q.  C,  J.  K.  Kerr,  Q.  C,  and  Macdonald,  for 
the  plaintiffs.    Cox  was  insolvent  at  the  time  of  the  mort- 
gage complained  of,  and  thus  the  onus  is  on  the  defendants ; 
to  shew  that  all  was  fair.    See  Brayley  v.  Ellis,  9  A.  R. 
565;  The  Merchants  Bank  of  Canada  v.  Clarke,  18  Gr.; 
594  ;  Morton  v.  Nihan,  5  A.  R.  20.    The  demand  note  for 
$4,500  was  given  for  a  fraudulent  purpose.    The  object: 
was  the  same  as  in  the  old  confession  of  judgment.  Secrecy 
is  a  badge  of  fraud  :  Twyne's  Case,  1  Sm.  L.  C.  8th  ed.,  p.  l.f 
The  mortgage  impeached  satisfies  the  very  words  of  thei 
statute  R.  S.  O.  c.  118.    As  a  preference  it  could  not  standi 
under  the  statute  13  Eliz.  c.  5  alone,  because  it  was  an 
assignment  of  the  man's  solvency  altogether.    The  mort- 
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gage  was  a  cloak  or  shield,  and  not  a  security.  It  was 
made  upon  promises  not  mentioned  in  the  deed,  and  not 
performed.  When  it  is  attacked  for  fraud,  the  parties  are 
held  to  the  expressed  consideration :  Freeman  v.  Pope, 
L.  E.  5  Ch.  538.  The  fraud  being  proved,  the  previous 
promise  or  compromise  cannot  help  the  defendants  :  Ex 
parte  Cooper,  10  Ch.  D.  313  ;  Ex  parte  Fisher,  L.  E.  7  Ch 
636 ;  Ex  "parte  Hauxiuell,  23  Ch.  D.  626.  There  was  no 
real  pressure  in  this  case.  The  dominant  idea  was  to  pre- 
fer McCall  &  Co.,  and  they  must  have  known  that  this 
was  what  they  were  asking.  An  advance,  a  pre-existing 
agreement,  a,nd  pressure,  are  only  elements  in  the  case,  and 
there  may  be  a  finding  of  intention  to  defeat  creditors 
notwithstanding  each  or  all  of  them.  We  further  refer  to 
Boriglass  v.  Ward,  11  Gr.  39 ;  Ball  v.  Ballantyne,  ih.  199; 
Ex  yarte  Burton,  13  Ch.  D.  102 ;  Ex  parte  Reader,  20  Eq. 
763  ;  Ex  parte  Wheatley,  45  L.  T.  N.  S.  80  ;  Ex  parte  Hall 
19  Ch.  D.  580;  Ex  parte  Hill,  23  Ch.  D.  695  ;  Ex  parte 
Griffith,  ih.  69  ;  Re  Maddever,  27  Ch.  D.  523  ;  Murtha  v. 
McKenna,  14  Gr.  59  ;  Hooper  v.  Smith.  1  W.  Bl.  441 ;  Re 
Chaplin,  26  Ch.  D.  319  ;  Ex  parte  Johyison,  L.  E.  26  Ch. 
338  ;  Kalus  v.  Hergert,  1  A.  E.  75. 

B.  B.  Osier,  Q.C.,  and  Bull,  for  the  defendants,  other  than 
Cox  and  Ferguson.  The  law  is,  that  the  creditor  can  by 
bill  of  sale  or  chattel  mortgage,  or  by  suit  (except  for  the 
Creditors'  Eelief  Act)  take  all  the  goods  of  the  debtor. 
This  is  the  law  of  the  land.  The  mortgage  in  question  is 
not  a  sham ;  there  was  a  good  debt  for  the  amoupt : 
Btuart  v.  Tremain,  3  0.  E.  190 ;  Whitney  v.  Toby,  6  O.  E. 
54 ;  McRae  v.  White,  9|S.  C.  E.  22.  McCall  &  Co.  had  a 
perfect  right  to  take  the  demand  note :  Macdonald  v. 
Cromhie,  2  0.  E.  243;  Turner  v.  Lucas,  1  0.  E.  623. 
The  plaintiffs  are  driven  to  say  that  there  was  a  scheme 
from  the  beginniug  to  defeat  and  delay  the  other'creditors, 
but  as  a  matter  of  fact  there  is  no  appearance  of  fraud  in 
anything  that  was  done  up  to  the  date  of  the  giving  of 
the  mortgage.  The  scheme  was  to  pay  everybody ^in  full 
and  not  to  defeat  anybody.    The  mortgage  again  was  not 
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given  for  the  whole  of  what  was  due  to  McCall  &  Co.,  yet 
would  it  not  have  been  if  fraud  had  been  intended  ?  As 
to  the  objection  that  the  mortgage  does  not  truly  repre- 
sent the  debt,  see  Tidey  v.  Craih,  4  0.  R.  696  ;  Farlinger 
V.  McDonald,  45  U.  C.  K  233;  Parkes  v.  St.  George,  2 
0.  E.  342,  21  C.  L.  J.  158.  This  case  does  not  fall  under 
the  authority  of  Morton  v.  JSihan,  5  A.  R.  20,  and  Mer- 
chants Bank  of  Canada  v.  Clarke,  18  Gr.  594.  We  also 
refer  to  Bingham  v.  Bettinson,  30  C.  P.  438 ;  National 
Mercantile  Bank  v.  Hampson,  5  Q.  B.  D.  177 ;  Martin  v| 
Bearman,  45  U.  C.  K  205. 

Foster  for  the  defendant  Ferguson. 

S.  H.  Blake,  Q.  C,  in  reply.  As  to  Whitney  v.  Tohy,  6  e 
O.  R  54,  there  was  no  document  to  be  excused.  If  it  had  i 
lain  on  the  defendants  to  excuse  their  conduct,  the  judg-  ; 
ment  would  have  been  the  other  way.  There,  too,  the. 
debtor  did  not  get  a  portion  of  the  money.  Subsequent) 
decisions  have  modified  Whitney  v.  Tohy,  supra.  As  to! 
the  preliminary  objections  to  the  suit,  all  parties  are  sub-  i 
stantially  before  the  Court,  and  the  whole  matter  can  be 
worked  out.  But  the  true  way  of  suing  is  as  in  this 
action  :  TaZferi  on  Parties,  p.  24,  32,  33  ;  Fraser  v.  Cooper  J 
21  Ch.  D.  718  ;  O.  J.  A.  rr.  98,  103a.  See  also  Kitching  \ 
V.  Hicks,  6  0.  R.  739. 

February  I7th,  1885.  Ferguson,  J. — The  action  is  for; 
the  purpose  of  setting  aside  a  chattel  mortgage  made  by  \ 
the  defendant  Cox  in  favour  of  the  defendants  McCall  &  i 
Co.,  bearing  date  the  22nd  day  of  March,  1884,  upon  all 
the  stock-in-trade  and  all  other  property  of  the  defendant 
Cox  to  secure  the  payment  of  the  sum  of  $5,000,  as  being  i 
fraudulent  and  void  as  against  creditors. 

The  plaintiffs  are  merchants  carrying  on  business  in  the 
city  of  Toronto,  and  so  also  are  the  defendants  McCall  &  ; 
Co.  They  were  and  are  all  creditors  of  the  defendant : 
Cox,  who  carried  on  business  as  a  merchant  in  the  town  ; 
of  Chatham.  The  plaintiffs  sue  on  behalf  of  themselves,,  i 
and  all  other  the  creditors  of  the  defendant  Cox,  except- 
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e  defendants  McCall  &  Co.  They,  the  plaintiffs, 
lot,  nor  has  any  of  them,  obtained  a  judgment  or 
Lon  against  the  defendant  Cox.  The  plaintiffs  are 
Avely  simple  contract  creditors  merely. 

defendant  Cox  commenced  business  in  the  year 

He. began  by  purchasing  the  stock-in-trade  of  one 
de,  in  Chatham,  said  to  have  been  at  the  time  of 
irchase  a  stock  of  about  $10,000,  for  which  he  was 

$6,850,  the  sale  and  purchase  were  at,  I  think,  60c. 

$.  He  had  $1,000  in  money  which  he  paid  on 
L'chase,  the  terms  of  which  were  one-third  cash,  and 
lance  on  notes  at  two,  four,  and  six  months,  with 
t  at  seven  per  cent,  per  annum.  Lamonde  was 
3d  to  the  defendants  McCall  &  Co.,  and  there  was  a 
3  coming  to  them  after  the  sale  of  his  goods  which 
v^ere  not  likely  to  be  paid.  Cox,  in  his  evidence, 
hat  Blakely,  one  of  the  members  of  the  firm  of 
[  &  Co.,  advised  him  to  make  the  purchase  of  the 
md  that  firm  endorsed  his  notes  for  the  balance  of 
irchase  money,  that  is,  as  I  understand,  notes  or  a 
)  obtain  the  required  sum  to  make  up  the  one-third 
purchase  money  to  be  paid  in  cash  and  the  notes 
ere  given  at  two,  four,  and  six  months  respectively, 
ey  were  to  be  paid  for  the  endorsation  by  Cox  ten 
it.  upon  the  $6,850.  Shortly  stated  this  appears  to 
een  the  defendant  Cox's  commencement  in  business 
itham,  in  January,  1883.  According  to  his  own 
.t  of  it  his  business,  after  the  first  few  months,  was 
prosperous  one,  but  the  reverse  of  this.  He  was 
s  he  said,  to  produce  from  time  to  time  balance 
showing  a  considerable  balance  in  his  favour,  but 
eared  to  me  that  the  amount  of  such  balance 
led  largely  upon  the  value  he  placed  upon  the  stock 
.e  had  purchased  at  60c.  in  the  dollar.  On  one 
>n  he  said  he  put  it  (what  he  then  had  of  it  I 
e)  at  100  cents  in  the  dollar,  and  on  another  occa- 
>  a  less  figure. 
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In  December,  1883,  he  says  the  defendants  McCall  & 
Co.,  who  had  been  advancing  for  him,  asked  him  for  and 
obtained  his  promissory  note  pa3^able  on  demand  for  the 
sum  of  S4,500.  He  says  that  at  this  time  they  already 
had,  so  far  as  he  knew,  his  notes  for  all  his  indebtedness 
to  them.  He  says  that  they,  McCall  &  Co.,  told  him  they ' 
wanted  security,  that  they  wanted  this  note  for  S4,500  sa 
that  in  the  event  of  anything  "turning  up"  they  would 
have  it,  that  they  did  not  want  to  use  it  unless  outside 
matters  were  pressing  him,  and  that  having  that  "security" 
they  would  be  able  to  help  him  if  anything  "turned  up." 
He  says  that  this  note  was  not  to  be  discounted,  that  it 
was  not  to  be  used  unless  outsiders  pressed  him,  that  he 
thought  no  more  about  it  after  he  had  given  it,  and  that 
he  said  nothing  about  it  to  an}^  of  his  other  creditors. 

In  January,  188 1,  Cox  came  to  Toronto  and  consulted 
with  the  defendants  McCall  &  Co.  about  his  affairs.  He 
says  that  he  had  found  that  he  was  in  a  "tight  fix,"  that 
the  interest  charged  by  the  bank  was  hard  on  him,  that 
he  wanted  to  do  something  to  save  interest,  that  he  did 
not  want  McCall  &  Co.  to  be  helping  him  so  much  as  they 
were,  and  that  he  mentioned  an  ''extension."  He  says  this 
was  the  only  thing  that  could  be  done.  He  says  :  "  We  " 
(McCall  &  Co.  and  himself)  had  spoken  of  a  deed 
of  extension,  and  Blakely  (who  was  a  partner  in  that 
firm)  said  that  it  had  better -be  legally  done,  and  that  the 
deed  was  drawn  up  in  a  solicitor's  office.  Notes  were 
given  for  the  instalments  according  to  the  extension  con- 
tained in  the  deed  to  some  of  the  creditors,  though  it  was 
said  that  the  deed  did  not,  according  to  its  own  terms,  be- 
come operative  or  effectual.  McCall  &  Co.  did  not  take 
the  extension  notes  as  other  creditors  did.  Cox  says  they 
said  they  would  waive  their  right  to  these  notes,  and  that 
they  would  help  him  in  the  future  as  they  had  done  in  the 
then  past. 

It  appeared  that  one  set  of  extension  notes  (as  they 
were  called)  was  paid  to  the  other  creditors,  to  whom  they 
had  been  given.    It  was  alleged  that  McCall  &  Co.  had 
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paid  these.  There  was,  however,  evidence  shewing  that 
some  of  the  money  for  this  purpose  came  from  the  de- 
fendant Cox.  It  did  not  appear  with  accuracy  how  much 
or  what  proportion  of  it  came  from  him,  but  I  do  not 
think  this  material. 

Mr.  Kerr,  the  solicitor  and  agent  of  McCall  &  Company^ 
went  from  Toronto  to  Chatham  in  the  month  of  March, 
1884,  for  the  purpose  of  getting  further  security  from  Cox. 
He  met  Cox  there,  and  after  speaking  of  other  matters 
(as  the  evidence  shews)  and  of  other  kinds  of  security, 
proposed  that  a  chattel  mortgage  should  be  given  To  this 
Cox  objected,  saying  (amongst  other  things)  that  it  would 
be  an  injury  to  his  business.  Kerr,  however,  finally  told 
him  that  the  chattel  mortgage,  if  he  gave  it,  -would  protect 
him  against  all  his  creditors  but  McCall  &  Co.,  and  that 
they  would  protect  him.  Cox,  in  his  evidence,  says:  "I  was 
told  by  Kerr  that  the  mortgage  would  protect  me  from  all 
my  creditors  but  McCall  &  Co.,  and  that  they  would  pro- 
tect me."  It  appears  plainly  that  it  was  upon  this  con- 
sideration, or  for  this  reason  that  Cox  agreed  to  give,  and 
did  give  the  mortgage,  for  he  says  the  mortgage  was  given 
on  the  faith  of  the  statement  made  by  Kerr.  It  also 
appears  that  (Jox  at  the  same  time  and  as  (in  a  sense)  part 
of  the  same  transaction,  sought  to  secure  protection  against 
the  other  creditors  in  respect  of  a  claim  that  he  said  his 
wife  had  against  him  in  part  for  money  lent  and  in  part 
for  wages,  the  whole  amounting  to  some  $915.  He  says 
"  I  spoke  of  this  to  Kerr.  I  suggested  that  $500  as  wages 
for  her,  and  the  $415  lent  money  should  come  next  after 
the  chattel  mortgage.  I  said  if  he  (Kerr)  was  getting 
security  for  McCall  &  Co.,  in  the  happening  of  an  event, 
I  should  have  security  for  Mrs.  Cox  in  the  happening  of  the 
same  event,"  and  thereupon  a  plan  was  adopted  whereby  a 
suit  was  to  be  brought  in  the  name  of  one  Smith  for  the 
benefit  of  Mrs.  Cox,  for  the  amount  of  the  alleged  claim, 
Mr.  Kerr  suggesting  the  name  of  a  solicitor  to  appear  to 
the  writ  in  the  suit,  and  Cox  signing  a  retainer  to  him  so 
to  do,  and  giving  Kerr  a  note  for  $500,  and  one  for  $415, 
on  which  to  bring  the  suit. 


192 


THE  ONTARIO  REPORTS,  1885. 


[Vol. 


The  mortgage  was  given  on  the  22nd  of  March,  1884. 
The  affidavits  attached  to  it  were  sworn  on  the  24th  of 
March,  and  on  the  same  day  a  writ  was  issued  in  the 
name  of  Smith  (who  was  a  clerk  in  the  office  of  McCall  & 
Co.)  against  Cox  on  the  two  notes  for  the  $915,  and  also 
a  suit  by  McCall  &  Co.  upon  the  note  for  $4,500  given  in 
December,  payable  on  demand.  These  suits  were  pro- 
ceeded with  to  judgment.  It  was,  however,  said  that 
nothing  is  now  claimed  in  respect  of  these  judgments  or 
either  of  them.  (The  Creditors'  Relief  Act  came  into  force 
by  proclamation,  I  believe,  on  the  25th  of  March,  1884.) 

Cox  also  says  that  Kerr  told  him  there  was  no  intention 
on  the  part  of  McCall  &  Co.  to  force  the  mortgage  unless 
other  creditors  took  proceedings  against  him.  This  was 
parcel  of  the  arrangement.  The  evidence  shows,  I  think, 
clearly,  that  from  the  time  that  Cox  said  he  was  in  a 
"  tight  fix  "  his  affairs  did  not  become  any  more  healthy, 
but  on  the  contrary,  became  continually  worse  till  the 
2nd  day  of  May,  1884,  when  he  made  a  general  assign- 
ment for  the  benefit  of  creditors  to  the  defendant  Fer- 
guson, who  took  possession  on  the  following  day. 

A  very  large  volume  of  evidence  was  given  at  the  trial 
— I  do  not  at  all  say  unnecessarily  in  a  case  of  this  kind — 
but  in  the  view  that  I  take  of  the  case  it  will  not  be 
necessary  for  me  to  refer  to  it  at  any  greater  length  here. 

A  preliminary  objection  was  taken  and  urged  as  to 
the  frame  of  the  suit.  It  was  said  that  when  a  simple 
contract  creditor  brings  a  suit  to  set  aside  a  conveyance 
he  must  sue  on  the  behalf  of  himself  and  all  other  credi-  ^ 
tors,  and  that  the  exclusion  by  the  plaintiffs  of  McCall  & 
Co.,  who  were  creditors,  was  fatal  to  the  action. 

At  the  time  I  ventured  the  opinion  that  it  was  a  matter 
of  class  representation,  and  that  the  plaintiff  could  not 
represent  McCall  &  Co.,  whose  interests  in  the  suit  were 
directly  antagonistic  to  those  of  the  plaintiffs,  ruling  for 
time  being  against  the  objection.  The  same  objection 
was,  however,  renewed  at  the  final  argument. 
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The  case  of  Preston  v.  The  Grand  Collier  Dock  Co.,  11 
Sim.  327,  was  a  case  in  which  a  bill  was  filed  b}'-  a  member  of 
a  numerous  company  (incorporated)  on  behalf  of  himself 
iind  all  the  other  members,  except  the  defendants,  praying 
that  a  transaction  in  which  the  defendants  had  been  the 
actors,  but  which  had  been  sanctioned  immediately  at  a 
meeting  ot  the  company  might  be  declared  fraudulent  and 
void.  There  was  a  demurrer  to  the  bill.  The  ground  as  to 
parties  was  especially  taken.  See  page  336  of  the  report, 
but  the  bill  was  sustained. 

In  Foss  V.  Horhottle,  2  Ha.  461,  the  bill  was  somewhat 
similarly  framed.  It  was  demurred  to.  The  demurrer 
was  sustained,  but  not  on  this  ground. 

I  do  not  say  that  these  cases  are  precisely  in  point  with 
the  present  case,  but  they  confirm  me  in  the  opinion  that 
I  formed  and  expressed  at  the  trial,  an  opinion  to  which  I 
think  I  should  have  adhered,  even  if  I  had  not  found  any 
authority  on  the  subject.  I  am  of  opinion  against  the 
objection. 

There  WdF  also  another  preliminary  objection,  which  was 
renewed  at  the  final  argument,  namely,  that  a  simple 
contract  creditor  could  not  sustain  a  suit  to  set  aside  a 
chattel  mortgage  for  fraud,  in  a  case  where  the  mort- 
gagor had  made  an  assignment  for  the  benefit  of  creditors 
generally  :  that  the  simple  contract  creditors — the  plaintiffs 
in  this  case — could  not  sustain  the  suit,  as  they  did  not 
attack  the  assignment  as  well  as  the  mortgage.  In  sup- 
port of  this  contention  the  cases  Hepburn  v.  Park,  ,6  0.  R. 
472 ;  Stuart  v.  Tremain,  30  O.  R.  190,  and  Parkes  v.  St. 
George,  in  the  Court  of  Appeal,  but  not  reported  were 
mentioned  (see  21  C.  L.  J.  158)  (a).  In  the  case  Meriden 
Silver  Co.  v.  Lee,  2  0.  R.  451,  the  decision  of  the  Chan- 
cellor seems  plainly  against  this  objection.  In  the  case 
Eephurn  v.  Park,  6  0.  R.  472,  Mr.  Justice  Osier  says : 
^'  But  I  cannot  help  saying  that  if  I  had  to  dispose  of  the 
case  on  the  other  point  I  could  not  follow  the  case 
Meriden  Silver  Co.  v.  Lee,  2  0.  R.  451."    The  Court  of 

(a)  Since  reported,  10  A.  R.  496. 
25 — VOL.  IX  O.K. 
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Appeal  did  not,  as  I  recollect  the  judgment,  dispose  of 
the  question  in  Parhes  v.  St,  George.  The  Court  there 
dealt  only  with  a  case  in  which  there  was  no  fraud.  In  a 
case  lately  decided  by  Mr.  Justice  Proudfoot,  Powell  v, 
Caldev,  21  C.  L.  J.  78  (Book  No.  54,  p.  286,)  the  chattel 
mortgage  was  dated  July  3rd,  1884;  the  assignment  for 
the  benefit  of  creditors,  the  23rd  of  July,  1884,  the  execu- 
tion and  seizure,  were  on  the  28th  of  July,  1884.  The  trial 
w^as  of  an  interpleader  issue,  and  the  learned  Judge,  holding 
that  the  chattel  mortgage  was  fraudulent,  decided  in  favour 
of  the  execution  creditor.  I  do  not  perceive  that  the  judg- 
ment in  the  case  Stuart  v.  T remain,  3  O.  E.  190,  is  in 
point  or  affects  the  consideration  of  the  question  raised 
by  the  objection. 

Such  being  the  state  of  the  recent  authorities,  so  far  as 
I  have  seen  or  been  referred  to  them,  I  think  my  proper 
course  is  to  adopt  the  decision  of  the  Chancellor  in  the 
case  Meriden  Silver  Co.  v.  Lee,  it  being  a  decision  on  the 
point.  What  Mr.  J ustice  Osier  said  regarding  ,  it,  no 
matter  how  highly  respected  as  dictum,  appears  to  me  to 
be  dictum  only.  My  conclusion  is,  therefore,  against  the 
objection. 

Then  as  to  the  merits  of  the  case.  The  tenth  paragraph 
of  the  statement  of  claim  is  as  follows:  "At  and  prior  to 
the  said  22nd  day  of  March  (the  date  of  the  mortgage  im- 
peached) the  defendant  Cox  was  in  insolvent  circum- 
stances, and  unable  to  pay  his  debts  in  full,  and  the  said 
mortgage  was  made  by  him  with  intent  to  defeat  and 
delay  his  creditors,  and  with  intent  to  give  the  defendants 
D.  McCall  &  Co.  a  preference  over  the  plaintiffs  and  his 
other  creditors,  and  the  said  defendants  D.  McCall  &  Co. 
accepted  said  conveyance  with  intent  to  defeat  and  delay 
said  creditors,  and  with  intent  to  obtain  a  preference  over 
them." 

I  am  of  the  opinion  that  the  evidence  fully  proves  this 
statement.  The  parts  of  the  evidence  that  I  have  referred 
to  are  not  by  any  means  all  the  evidence  bearing  on  this 
subject.    The  defendant  Cox  was  a  witness  adverse  to  the 
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plaintiffs.  The  testimony  he  gave  was  to  a  large  extent 
extracted  by  an  examination  that  was  in  kind  a  cross- 
examination,  and  I  think  the  plaintiffs  are  entitled  to  the 
full  benefit  of  it.  I  think  it  is  placed  beyond  all  reason- 
able doubt  that  he  was,  at  and  before  the  time  of  the 
making  of  the  mortgage,  in  insolvent  circumstances  and 
unable  to  pay  his  debts  in  full,  and  that  this  was  a  fact 
well  known  to  him  and  also  to  the  defendants  McCall  & 
Co.,  the  mortgagees.  It  was  contended,  on  the  part  of  the 
defence  that  there  was  "pressure,"  and  that  because  the 
proposal  came  from  the  mortgagees  (through  their  agent) 
and  did  not  originate  with  C  ox  the  mortgagor,  the  doctrine 
of  "pressure"  must  be  applied  as  in  Whitney 'v.  Toby,  6  0. 
R.  54 ;  and  on  the  ground  stated  by  Mr.  Justice  Patterson, 
in  Davidson  v.  Ross,  24  Gr.  at  p.  64,  where  he  gives  his 
understanding  of  the  grounds  of  the  decisions  respecting 
pressure,  where  he  says:  "The  transaction  is  not  voluntary 
if  it  originates  in  the  will  of  the  creditor  at  whose  instance 
it  is  done,  and  not  in  the  will  of  the  debtor,  who  only 
yields  to  the  solicitation  of  his  creditor,  and  it  is  not  done 
with  intent  to  prefer,  &;c.,  if  the  motive  is  to  escape  the 
pressure  which  is  exercised,  or  even  to  comply  with  a  bond 
fide  demand  which  is  made,  and  not  to  prefer  one  creditor 
to  another,  even  though  that  may  be  the  necessary  and 
obvious  effect  of  what  is  done."  Other  and  later  cases 
were  referred  to  on  this  subject.  It  was  on  the  other  hand 
contended  that  the  doctrine  of  "pressure"  had  undergone 
some  modifications  by  decisions  since  the  time  at  which 
Whitney  v.  Toby  was  decided,  but  I  do  not  at  all  think  it 
necessary  to  refer  here  to  those  decisions,  because  I  do  not 
think  that  the  facts  in  this  case  are  like  those  in  Whitney 
V.  Toby,  where  the  solicitation  or  proposal  came  from  the 
creditor,  and  was  simply  yielded  to  by  the  debtor,  without 
more. 

Here  the  proposal  coming  from  the  creditor  was  not 
yielded  to  by  the  debtor  Cox,  in  that  way  at  all,  he  objected 
to  it,  and  did  not  give  his  assent  to  the  transaction  until 
he  was  told  that  it  would  protect  him  against  all  his  credi- 
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tors  but  McCall  &  Co.,  and  a  promise  given  to  him  that 
they  would  protect  him,  which  I  think  meant  they  would 
protect  him  by  means  of  the  mortgage,  if  occasion  should 
require,  for  the  mortgage  was  not  to  be  used  by  them  un- 
less the  other  creditors  became  troublesome  to  the  debtor. 
It  was  with  this  idea  that  the  debtor  fell  in  and  concurred, 
and  it  was  upon  this  consideration  and  for  this  purpose  and 
for  the  purpose  of  preferring  McCall  &  Co.  to  the  other 
creditors  that  he  executed  the  mortgage,  he  himself  then 
and  there  making  the  proposal  that  the  alleged  claim  of 
his  wife  should  also  be  protected  against  the  claims  of  the 
other  creditors,  and  that  she  should  also  be  preferred  and 
come  next  after  the  claim  of  McCall  &;  Co.,  and  becoming 
a  party  to  a  plan  then  devised  for  the  purpose  of  carrying 
this  into  effect,  although  it  ultimately  failed  of  success.  I 
think  the  evidence  of  the  debtor  taken  from  him  as  it  was 
taken,  in  connection  with  the  circumstances  and  facts  that 
undeniably  took  place  stronger  than  the  recollection,  or 
want  of  recollection  of  the  other  witness  on  the  immediate 
subject.  I  think  that  the  evidence  that  bears  upon  this 
part  of  the  case  shows  that  a  compact  was  entered  into, 
the  intent  of  which  was,  to  ward  off,  to  hinder  and  delay 
the  other  creditors  (this  being  one  of  the  purposes  which, 
according  to  the  understanding,  the  mortgage  was  to  serve) 
and  to  prefer  the  defendants,  McCall  &  Co.,  to  these  other 
creditors,  and  that  the  transaction  of  the  mortgage  in 
question  was  made  with  this  intent  on  the  part  of  both 
parties  to  it,  both  then  being  fully  aware  that  the  debtor 
was  in  insolvent  circumstances  and  unable  to  pay  his  debts 
in  full. 

I  think  the  transaction  has  been  shown  to  have  been 
tainted  with  both  the  iniquities  mentioned  in  the  statute, 
and  that  although  the  proposal  that  the  mortgage  should 
be  given  came  from  the  creditor  there  was  not  pressure 
that  induced  the  giving  of  the  security,  there  was  not  a 
simple  yielding  to  the  proposal  or  importunity  of  the 
creditors.  The  purposes  the  mortgage  was  to  serve  were 
stated.    These  were  the  purposes  I  have  referred  to  above, 
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and  I  venture  to  think  that  the  doctrine  of  pressure  has  no 
application  to  the  case.  I  am  of  the  opinion  that  the  mort- 
gage cannot  be  upheld,  and  that  the  plaintiffs  are  entitled 
to  a  judgment  in  their  favour.  What  the  plaintiffs  ask  is, 
that  the  chattel  mortfja^e  should  be  declared  to  be  fraudu- 
lent  and  void  as  against  them  and  the  other  creditors  of 
the  debtor,  that  it  should  be  set  aside  and  cancelled,  and 
that  it  should  be  declared  that  the  defendants  McCall  & 
Co.  are  not  entitled  to  the  goods  and  chattels  thereunder 
or  the  proceeds  thereof.  To  this  relief  I  think  the  plain- 
tiffs are  entitled,  and  I  think  they  are  entitled  to  be  paid 
their  costs  by  the  defendants,  other  than  the  defendant 
Ferguson.  I  also  think  the  defendant  Ferguson  should  be 
paid  his  costs  by  the  defendants  other  than  himself.  The 
costs  of  the  injunction  motion  should  also  be  paid  by  the 
defendants,  other  than  the  defendant  Ferguson,  (a). 

Judgment  accordingly. 

A.  H.  F.  L. 


{a)  See  48  Vic.  ch.  26.— Rep. 
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[CHANCERY  DIVISION.] 

Hughes  v.  Rees  et  al. 

Pleading  foreign  judgment — Master^ s  office — Estoppel — Foreign  judgment 
for  alimony — Husband  and  wife — Expenses  incurred  by  trustee  under 
invalid  trust  deed. 

This  action  as  originally  brought  was  to  take  the  plaintiff's  accounts  under 
a  postnuptial  settlement,  in  which  the  plaintiff  and  the  defendant  D.  J. 
R.  were  trustees,  but  after  the  hearing  and  before  decree,  a  question 
was  raised  by  amendment  as  to  the  liability  of  the  defendant  D.  J.  R., 
to  pay  certain  moneys  alleged  to  have  been  advanced  by  the  plaintiff  for 
the  maintenance  of  his  wife  and  children,  and  on  the  argument  of  this 
question  judgment  was  given  directing  a  reference  as  to  such  claim. 
Before  the  argument  judgment  had  been  rendered  in  the  Superior  Court 
of  Quebec,  on  the  same  question  in  D.  J.  R.'s  favour,  and  on  the  refer- 
ence D.  J.  R.  proved  this  judgment,  contending  that  it  concluded  the 
matter,  as  being  res  judicata,  though  not  pleaded. 

Held,  that  D.  J.  R.  had  had  no  opportunity  of  pleading  such  judgment 
and  that  it  was  therefore  conclusive  when  set  up  in  the  Master's  Office 
without  being  pleaded. 

Held,  also,  that  a  foreign  judgment  for  alimony,  put  an  end  to  any  im- 
plied liability  on  the  husband's  part  to  pay  for  his  wife's  maintenance 
subsequently  to  the  date  from  which  alimony  was  to  be  paid  under  such 
judgment. 

Semble,  that  though  the  trust  deed  in  question  was  invalid,  and  not  with- 
standing Smith  V.  Dresser,  L.  R.  1  Eq.  651,  35  Beav.  378,  yet  as  against 
one  who  himself  assisted  in  creating  the  trust,  a  trustee  acting  under 
it  would  have  been  entitled  to  expenses  incurred  in  respect  of  it ;  but 
upon  the  facts  stated  below,  it  was  held  that  the  sums  claimed  were 
not  shewn  to  have  been  incurred  in  respect  of  the  trust  deed. 

In  this  case  a  reference  was  made  to  the  Master-in- 
Ordinary  to  enquire  an<]  state  whether  the  plaintiff  had 
any  valid  claim  against  the  defendant  D.  J.  E-ees,  for  the 
maintenance  and  support  of  the  said  defendant's  wife  and 
children,  and  also  whether  the  plaintiff  had  been  put  to 
any  other  expenses  in  respect  of  the  supposed  trust  deed 
which  by  the  judgment  was  declared  invalid. 

The  case  is  reported  in  5  0.  E.  654. 

The  action  was  originally  instituted  to  take  the  plain- 
tiff's accounts  under  a  postnuptial  settlement  in  which 
the  plaintiff  and  defendant  D.  J.  Rees  were  trustees,  and 
for  the  appointment  of  a  new  trustee  instead  of  the  said 
defendant. 

During  the  proceedings  in  this  Court  the  plaintiff  brought 
another  action  against  the  said  defendant  in  the  Superior 


ix.] 


HUGHES  V.  REES  ET  AL. 


199 


Court  of  the  Province  of  Quebec  to  recover  certain  mone3^s 
paid  by  him  for  the  support  and  maintenance  of  the  defen- 
dant's wife  and  children. 

The  Quebec  Court  on  February  25th,  1882,  decided 
adversely  to  the  plaintiff,  and  held  that  the  said  defendant 
was  not  liable  to  the  plaintiff  for  the  moneys  claimed,  on 
the  grounds  set  forth  in  the  report  of  the  case  in  5  Legal 
News  70. 

On  September  15th,  1882,  after  the  judgment  of  the 
Quebec  Court,  this  action,  which  had  been  tried  before 
Ferguson,  J.,  at  the  Toronto  Sittings  on  December  20th  and 
21st,  1881,  came  on  for  judgment,  when  the  plaintiff  made 
application  to  stay  the  issue  of  the  judgment  to  "enable 
him  to  argue  certain  questions  as  to  the  liability  of  the 
said  defendant  to  pay  certain  moneys  allege!  to  have  been 
advanced  by  the  plaintiff  for  the  support  and  maintenance 
of  the  defendant's  wife  and  children. 

The  argument  on  the  question  of  the  defendant's  liability 
to  repay  these  moneys  to  the  plaintiff,  which,  as  appears 
from  the  papers  filed,  was  the  same  question  as  that  in  issue 
between  the  plaintiff  and  defendant  in  the  Quebec  Court, 
came  on  to  be  heard  before  Ferguson,  J.,  on  the  3rd  of  March, 
]883,  over  a  year  after  the  Quebec  judgment,  and  on  the 
7th  of  March,  1883,  judgment  was  given  directing  the  above 
reference,  and  in  view  of  it  giving  the  plaintiff  liberty  to 
amend  his  bill  of  complaint  as  he  might  be  advised,  making 
such  amendments  on  or  before  the  10th  of  September,  1883. 

The  plaintiff  thereupon  amended  his  bill  of  complaint 
claiming  that  the  said  defendant  was  liable  to  him  for  the 
moneys  he  had  advanced,  as  above  stated,  for  the  support 
and  maintenance  of  the  said  defendant's  wife.  No  reference 
appears  to  have  been  made  to  the  Quebec  judgment  on  the 
application  for  this  amendment. 

When  the  parties  came  before  the  Master-in-Ordinary 
the  defendant  filed  an  exemplification  of  the  Quebec  pro- 
ceedings and  judgment,  and  contended  that  the  question  of 
his  liability  to  the  plaintiff  for  the  moneys,  now  claimed  as 
having  been  advanced  for  the  defendant's  wife,  was  res 
judicata. 
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The  Master  held,  that  as  the  defendant  had  not  pleaded 
the  Quebec  judgment,  it  could  not  operate  as  an  estoppel 
that  having  been  rendered  on  the  25th  of  February,  1882, 
the  defendant  could  have  used  it  against  the  plaintiff's  sub- 
sequent applications  of  the  15th  of  September,  1882,  and  8rd 
of  March,  1883,  for  leave  to  enforce  the  same  claim  against 
the  defendant  in  this  action,  or  he  could  have  applied  on 
the  two  occasions  referred  to  for  leave  to  plead  this  Quebec 
judgment  as  an  estoppel:  that  the  defendant,  by  neglecting 
to  apply  when  he  had  the  opportunity  of  doing  so,  had 
thereby  waived  his  right  to  insist  upon  the  estoppel,  and 
could  not  now  assert  it  in  the  Master's  office  ;  and  that  tha 
question  was  therefore  at  large,  to  be  enquired  into  upon 
the  whole  evidence.  He  also  held,  under  the  second  branch 
of  the  reference,  that  the  plaintiff  was  entitled  under  the 
trust  deed  to  be  reimbursed  out  of  the  trust  fund  for  certain 
legal  and  other  expenses  incurred  by  the  defendant's  wife,, 
and  for  which  the  plaintiffs  on  the  faith  of  the  trust  deed, 
had  become  responsible. 

The  Master's  judgment  is  reported  at  10  P.  R.  301,  and 
20  a  L.  J.  343. 

The  defendant  D.  J.  Rees  appealed  from  the  Master's 
report  on  the  following  grounds : 

1.  The  said  Master  refused  to  receive  as  evidence  on 
behalf  of  the  defendant  D.  J.  Rees  a  judgment  in  the 
Superior  Court  of  Lower  Canada,  dated  February  25th, 
1882,  in  a  certain  action  wherein  the  plaintiff  in  this 
action  and  one  B.  B.  Hughes  were  plaintiffs,  and  the 
defendant  D.  J.  Rees  was  defendant ;  whereas  he  should 
have  admitted  the  said  judgment,  and  should  have  dis- 
allowed the  items  of  the  plaintiff's  claim  from  1  to  52 
inclusive. 

2.  Because  none  of  the  items  claimed  by  the  plaintiff' 
and  allowed  by  the  Master  were  paid  or  incurred  with  the 
sanction,  or  approval,  or  authority,  express  or  implied,  of 
the  defendant  D.  J.  Rees. 

3.  Because  the  Master  should  have  disallowed  all  the 
items  of  the  plaintiff's  account  from  and  after  No.  45- 
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inclusive,  because  all  the  said  items  were  incurred  during 
the  separation  of  Mr.  and  Mrs.  Rees,  and  subsequent  to 
alimony  proceedings  under  which  Mrs.  Rees  was  awarded 
and  continued  to  receive  from  her  husband  an  adequate 
provision  for  her  support  and  maintenance  and  that  of  her 
children. 

4.  Because  the  last  mentioned  items,  or  any  of  them, 
were  not  in  the  nature  of  expenses  or  charges  in  respect  of 
the  supposed  trust  referred  to  in  the  said  order  of  reference, 
and  should  have  been  disallowed. 

5.  Because,  upon  the  evidence  before  him,  including  the 
said  judgment,  the  Master  should  not  have  found  that 
there  was  anything  due  from  the  defendant  D.  J.  Rees  to 
the  plaintiff,  or  that  the  plaintiff  had  been  put  to  any 
expenses  or  charges  in  respect  of  the  supposed  trust  in  the 
said  judgment  mentioned. 

6.  Because  the  said  Master  was  wrong  in  allowing  the 
plaintiff  to  claim  against  the  dividends  received  from  the 
trust  fund,  the  subject  of  the  supposed  trust  deed,  any  of 
the  payments  claimed  by  him. 

The  appeal  was  heard  on  January  29th,  1885,  before 
Proudfoot,  J. 

J.  Maclennan,  Q.  C,  and  JR.  E.  Kingsford,  for  the  appel- 
lant, referred  to  Smith  v.  Dresser,  L.  R.  1  Eq.  651 ;  Dohie 
v.  Temporalities  Board,  7  App.  Cas.  136. 

8.  H.  Blake,  Q.C.,  and  Murphy,  for  the  plaintiff.  In 
Smith  V.  Dresser  the  attack  came  from  a  third  person. 
When  leave  to  amend  was  given  leave  to  answer  was 
implied,  but  no  answer  was  put  in.  The  foreign  judgment 
should  have  been  pleaded.  See  Bichford  v.  Grand  Trunk 
R.  W.  Co.,  I  S.  C.  R.  696;  Day  v.  Brown,  18  Gr.  681.  The 
Master  did  receiye  the  judgment  as  evidence,  but  not  as 
res  judicata,  or  conclusive  evidence.  As  to  payments  being 
made  without  the  sanction  of  the  defendant  D.  J.  Rees^ 
that  was  not  necessary  :  Griffith  v.  Paterson,  20  Gr.  615  ; 
Eastland  v.  Burchell,  3  Q.  B.  D.  432  ;  Dehenham  v.  Mellon, 
5  Q.  B.  D.  394 ;  6  App.  Gas.  24.  A  person  coming  into 
26 — VOL.  IX  O.K. 
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equity  must  do  equity,  and  a  trustee  must  be  fully  indem- 
nified. We  refer  also  to  Perry  on  Trusts,  vol.  2,  2nd  ed , 
sec.  907 ;  Cunningham  v.  Buchanan,  10  Gr.  523 ;  Story's 
Eq.  Pleading,  sees.  391-398;  Jacobs  v.  Richards,  18  Beav. 
300;  Story's  Eq.  Jurisp.,  vol.  1,  sec  642,  vol.  2,  sec.  707; 
Bedcloes  v.  Pugh,  26  Beav.  407 ;  Lewin  on  Trusts,  6th  ed., 
pp.  452,  456. 

J,  Maclennan,  Q.C.,  in  reply.  If  the  Quebec  judgment 
was  admissible,  it  was  conclusive  ;  the  parties  and  the  sub- 
ject matter  were  the  same.  After  a  decree  for  alimony, 
there  is  no  implied  liability  to  pay  for  maintenance  ; 
Negus  v.  Forster,  46  L.  T.  N.  S.  675 ;  Lush's  Husb.  and 
Wife,  pp.  288-230. 

February  18th,  1885.  Proudfoot,  J. — Appeal  from  the 
Master  in  Ordinary. 

The  case  was  heard  b}^  my  brother  Ferguson,  and  his 
judgment  is  reported  in  5  0.  R.  654.  The  judgment  of 
the  Master  is  reported  in  10  P.  R  801.  In  these  judg- 
ments all  the  material  facts  are  stated  up  to  ths  making 
of  the  report. 

By  his  report,  made  the  23rd  of  June,  1884,  the  Master 
finds  that  the  plain tifi"  has  a  valid  claim  against  the  defen- 
dant Daniel  John  Rees,  for  the  maintenance  and  support 
of  the  wife  and  children  of  the  said  defendant  D.  J.  Rees, 
from  the  13th  day  of  March,  1877,  to  the  31st  day  of 
March,  1879,  and  that  after  giving  credit  for  some  pay- 
ments made  by  the  defendant  D.  J.  Rees,  there  remained 
due  to  the  plaintifif  Si 638.67. 

The  Master  further  finds  that  the  plaintifif  has  been  put 
to  the  expenses  or  charges  in  respect  of  the  supposed  trust 
in  the  pleadings  mentioned  to  the  amount  of  $1066.37, 
whereof  the  sum  of  $777.37  is  for  the  support  and  main- 
tenance of  the  said  wife  of  the  said  defendant,  and  the 
sum  of  $289  is  for  legal  expenses  incurred  by  the  said 
wife,  and  paid  at  her  request  by  the  plaintifi",  and  such 
charges  and  expenses  are  not  included  in  the  sum  of 
$1638,67,  and  are  for  charges  and  expenses  subsequent  to 
the  31st  of  March,  1879. 
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The  Master  certifies  that  the  defendant  D.  J.  Rees 
tendered  as  evidence  before  him  a  judgment  in  the  Superior 
Court  of  Lower  Canada  dated  the  25th  of  February,  1882,  in 
an  action  between  the  plaintiff  and  one  B.  B.  Hughes 
ap;'ainst  the  said  D.  J.  Rees,  which  action  embraced  all  the 
items  in  the  plaintiff's  account  in  this  action  from  numbers 
1  to  52  inclusive,  and  that  the  judgment  was  in  favour  of 
the  defendant  D.  J.  Bees,  with  costs ;  and  D.  J.  Bees  claimed 
before  him  the  benefit  of  the  judgment  as  res  judicata  in 
his  favour  with  respect  to  the  items  above  referred  to,  but 
the  Master  declined  to  admit  such  evidence. 

The  Master  further  certified  that  the  defendant  D.  J. 
Bees  proved  before  him  two  judgments  in  the  Superior 
Court  of  Lower  Canada,  dated  respectively^-  the  13th  day  of 
December,  1879,  and  the  8th  day  of  June,  1880,  in  an  action 
by  the  wife  of  D.  J.  Bees  against  him  for  alimony,  and  also 
proved  that  the  defendant  D.  J.  Bees  had  since  the  1st  day 
of  April,  1879,  paid  to  his  wife  $1,200  per  annum,  as  ali- 
mony for  the  support  and  maintenance  of  the  said  wife 
and  children  of  the  said  D.  J.  Bees,  and  he  claimed  the 
benefit  of  that  judgment  as  against  the  items  of  the  account 
subsequent  to  the  1st  of  April,  1879  ;  and  the  Master  held 
him  so  entitled  in  respect  of  the  account  in  the  first  para- 
graph of  the  report  (i.e.  the  items  comprising  the  $1,638.67.) 

By  referring  to  the  account  of  the  plaintiff  filed  with  the 
Master  it  appears  that  the  first  forty-four  items  of  the 
account,  deducting  the  forty-fourth  and  thirty-sixth,  which 
were  disallowed,  amount  to  $1933.17,  and  deducting  pay- 
ments made  by  the  defendant  of  $294.50,  leaves  the  balance 
due  from  defendant  of  $1638.67,  as  on  31st  of  March,  1879. 

The  items  45  to  52  inclusive  are  reported  by  the 
Master  to  have  been  sued  for  in  the  Superior  Court 
of  Lower  Canada,  in  which  judgment  was  given  for  the 
defendant.  They  amount  to  $613.35.  They  are  charged 
under  dates  subsequent  to  the  1st  of  April,  1879,  and  are 
therefore  subsequent  to  the  date  from  which  alimony  was 
payable  and  has  been  paid. 
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The  S777.37  for  maintenance  of  the  wife,  and  the  $289 
for  legal  expenses,  are  certified  to  have  been  incurred  after 
the  31st  of  March,  1879. 

The  defendant  D.  J.  Rees  appeals  from  the  report  because 
the  Master  refused  to  conclude  the  plaintiff  by  the  judg- 
ment in  the  Superior  Court,  as  it  had  not  been  pleaded,  and 
that  it  was  not  open  under  the  terms  of  the  reference. 
This  judgment  covered  all  the  items  to  No.  52.  All  the 
subsequent  items  are  concluded  by  the  decree  for  alimony. 

In  considering  the  subject  of  this  appeal  I  do  not  think 
I  can  look  at  the  judgment  of  the  learned  Judge  who  heard 
the  case,  nor  go  behind  the  order  of  reference,  to  ascertain 
what  he  intended  by  it,  nor  as  to  what  took  place  before 
him  when  granting  the  order.  If  the  order  or  decree  does 
not  express  what  was  intended  by  the  learned  Judge,  then 
steps  should  have  been  taken  to  make  it  conform  to  his 
judgment. 

The  general  rule  as  to  the  effect  of  judgments,  and  the 
mode  of  taking  advantage  of  them,  is  I  think  correctly 
stated  by  the  Master,  viz.,  that  the  judgment  of  a  Court  of 
competent  jurisdiction  directly  on  the  point  is,  as  a  plea,  a 
bar,  and  as  evidence  is  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another 
Court. 

But  to  have  this  effect  it  must  be  pleaded  when  there  is 
an  opportunity  of  pleading  it.  If  it  is  not  pleaded  when 
there  was  an  opportunity  of  doing  so  the  party  is  deemed 
to  have  waived  the  benefit  of  the  estoppel. 

Then  had  the  defendant  an  opportunity  of  pleading  the 
judgment  ?  The  amendment  was  made  on  a  motion  sub- 
sequent to  the  hearing  but  before  the  decree  was  drawn 
up.  And  the  order  giving  leave  to  amend  is  contained  in 
the  decree.  The  effect  of  it  is  to  change  the  whole  charac- 
ter of  the  relief  asked  by  the  bill  originally,  which  was  to 
enforce  a  postnuptial  settlement.  The  amendment  gives 
the  plaintiff  the  benefit  of  a  quantum  meruit  for  mainte- 
nance of  the  defendant's  wife  and  children. 
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The  application  to  amend  at  the  hearing  is  made  under 
Jud.  Act  Marg.  Rules  178  and  184.  the  effect  of  which 
is,  that  the  amendment''may  be  allowed  upon  such  terms  as 
to  coats  or  otherwise  as  may  seem  just. 

The  right  to  set  up  a  defence  to  the  amended  proceed- 
ings must  be  granted  by  the  Judge.  The  cases  cited  in 
Mr.  Maclennan's  book  (a)  shew  this  to  be  the  uniform 
course,  and  the  propriety  of  it  is  obvious  enough,  especi- 
ally where,  as  in  the  present  case,  if  the  defendant  had 
b)een  granted  the  liberty  of  pleading  the  judgment  it  would 
have  necessitated  a  new  hearing. 

The  judgment  in  this  case  orders  that  upon  the  plaintiff 
amending  his  bill  as  he  might  be  advised,  it  was  referred 
to  the  Master  to  inquire  if  the  plaintiff  had  any  valid  claim 
for  maintenance,  and  if  he  had  to  take  the  ai  count. 

There  is  no  provision  for  allowing  the  defendant  to 
answer  or  to  set  up  a  new  defence,  and  from  the  order 
being  for  an  immediate  reference  upon  the  amendment 
being  made,  it  would  appear  that  the  learned  Judge  did 
not  contemplate  any  answer  being  put  in. 

I  am,  with  much  reluctance,  led  to  the  conclusion  that 
the  defendant  D.  J.  Rees  had  no  opportunity  of  pleading 
the  judgment,  and  that  he  might  therefore  produce  it 
before  the  Master  as  conclusive  evidence  in  his  favour. 

As  to  the  other  ground,  the  decree  for  alimony  was  made 
on  the  13th  of  December,  1879,  the  action  having  been 
begun  on  the  2nd  of  J une,  and  the  alimony  was  to  be  com- 
puted from  the  1st  of  April,  1879.  The  plaintiff  says  the 
items  for  maintenance  of  the  wife  amounting  to  $777.37, 
though  paid  after  the  1st  of  April,  were  paid  before  the 
decree  for  alimony  was  in  fact  made.  This  sum  does  not 
>seem  to  me  to  come  within  the  meaning  of  the  reference  to 
inquire  "  whether  the  plaintiff  has  been  put  to  any  other 
expenses  or  charges  in  respect  of  the  supposed  trust 
deed,"  the  prior  part  of  the  reference  being  to  inquire 
whether  the  plaintiff  has  a  valid  claim  for  the  main- 
tenance and  support  of  the  wife  and  children.  The 
Maclennan's  Judicature  Act,  1881,  2nd  edition, 
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expenses  and  charges  must  therefore  have  been  other  than 
those  for  maintenance.  But  be.sides  this  I  think  that  the 
judgment  for  alimony  must  be  taken  to  cover  all  charges 
for  maintenance  subsequent  to  the  time  from  which  it  was 
to  be  calculated.  The  sum  allowed  is  that  which  a  Court  of 
competent  jurisdiction  in  Lower  Canada  has  decided  to  be 
proper  for  the  maintenance  of  the  wife.  I  cannot  assume  that 
the  sum  was  fixed  at  $1,200,  by  reason  of  the  wife  having 
other  means  of  support,  and  certainly  not  that  she  was  en- 
titled to  anything  under  the  trust  deed,  which  was  void  by 
the  law  of  Lower  Canada,  nor  because  she  was  certain  of 
getting  something  from  the  kindness  of  her  brothers.  This 
judgment  for  alimony  must  therefore  be  deemed  to  have 
put  an  end  to  any  implied  liability  on  the  part  of  the  hus- 
band to  pay  for  the  wife's  maintenance. 

As  to  the  $289  for  legal  expenses  incurred  after  the  31st  of 
March,  1879,  they  are  to  be  such  expenses  in  respect  of  the 
trust  deed.    The  items  composing  this  sum  are  said  to  be  ; 


No.  36  18  Nov.,  1878— Blake  &  Co.  costs    $20  00 

44  18  Mar.,  1879—    "       "         "    40  00 

45  24  April,  1879— Abbott  &  Co.    5  00 

46  12  July,  1879— Kerr  &  Carter  "    200  00 

63  21  Jan.,  1881 — Mrs.  McKeown,  expenses 

to  Montreal  twice    24  00 


$289  00 

The  Master  says  the  $289  was  all  incurred  after  the  31st 
of  March,  1879,  and  there  may  therefore  be  some  mistake  in 
assuming  that  the  first  two  items  form  part  of  it.  It  was  not 
shown  that  these  expenses  were  incurred  in  respect  of  the 
trust  deed.  Indeed  Messrs.  Kerr  &  Carter's  costs  are  said  to 
be  those  incurred  by  the  plain tifi*in  the  suit  in  LowerCanada, 
which  was  decided  against  him.  That  was  not  a  suit  brought 
upon  or  in  respect  of  the  trust  deed.  It  was  a  suit  brought 
for  the  maintenance  of  the  wife,  upon  an  implied  liability  to 
pay  for  her  support.  Nor  are  Mrs.  McKeown's  expenses 
shewn  to  have  been  on  account  of  the  trust.  They  were 
incurred  in  1881,  long  after  the  decree  for  alimony,  and 
are  only  said  to  have  been  on  Mrs.  Rees's  affairs. 
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Had  these  expenses  appeared  to  have  been  incurred  in 
respect  of  the  trust  deed,  I  would  have  had  no  hesitation 
in  allowing  them  to  the  plaintiff,  notwithstanding  the  case 
of  Smith  V.  Dresser,  L.  K  1  Eq.  651,  35  Beav.  378,  for  the 
reason  assigned  in  the  argument,  if  for  no  other,  that  the 
defendant  himself  assisted  in  creating  the  trust,  and  should 
not  be  allowed  to  deprive  the  plaintiff  of  expenses  incurred 
in  respect  to  it. 

The  appeal  as  to  the  whole  $1,066.57  is  allowed. 

The  appeals  are  therefore  allowed,  with  costs. 

A.  H.  F.  L. 


[chancery  division.] 
Leslie  v.  Calvin  et  al. 

Patent — Action  against  executors  for  infringement — Saving  of  expense — 
Profits  to  estate — A  ctio  personalis  cum  persona  moritur. 

The  plaintiff  sued  the  executors  of  D.  D.  C.  for  an  account  of  all  profit 
accrued  to  the  estate  of  D.  D.  C. ,  by  reason  of  the  user  by  him  of  a 
certain  machine  made  by  him  in  alleged  infringement  of  the  plaintiff's 
patent,  which  profit  consisted  in  the  saving  of  expense  to  D,  D.  C. 

Held,  on  demurrer  to  the  statement  of  claim,  that  the  plaintiff  had  no 
remedy  against  the  executors  of  D.  D.  C.  in  respect  of  such  profit 
accrued  to  him  prior  to  his  death. 

Phillips  V.  Homfray,  24  Ch.  D.  439,  discussed,  and  regarded  as  decisive  in 
the  present  case. 

Semhle,  that  if  the  statement  of  claim  could  be  read  to  mean  i:hat  by 
reason  of  the  wrongful  act  complained  of,  property  of  a  tangible  char- 
acter, passed  from  the  plaintiff 's  estate  to  that  of  D.  D.  0. ,  as  distinct 
from  the  saving  of  expense,  the  conclusion  might  be  different. 

This  was  an  action  brought  by  William  Leslie,  the 
younger,  against  Hiram  W.  Calvin  and  James  A.  Henry, 
the  executors  of  the  late  D.  D.  Calvin,  deceased,  claiming, 
amongst  other  things,  that  the  defendants  might  be  ordered 
to  account  to  the  plaintiff  for  all  benefit,  profit,  and  advan- 
tage accrued  to  the  estate  of  the  late  D.  D.  Calvin,  by 
reason  of  an  alleged  infringement  by  him  of  a  certain 
patent  and  invention  of  plaintiff. 
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The  contents  of  the  statement  of  claim  are  sufficiently 
stated  in  the  judgment. 

Paragraph  8  of  the  defendants'  statement  of  defence 
was  as  follows  : 

"  The  defendants  deny  that  D.  D.  Calvin,  deceased,  ever 
infringed  the  plaintiff's  alleged  patent  or  rendered  himself 
liable  in  his  lifetime  to  any  action  or  suit  on  the  part  of 
the  plaintiff  in  respect  thereof,  and  they  contend  that  even 
if  he  did  the  claim  of  the  plaintiff  is  not  such  an  one  as 
can  be  enforced  against  his  estate  ;  and  they  demur  to  the 
plaintiff's  statement  of  claim  as  far  as  it  seeks  for  damages 
suffered  prior  to  the  death  of  the  said  D.  D.  Calvin." 

The  demurrer  came  up  for  argument  on  March  26th 
1885,  before  Ferguson,  J. 

Clement,  for  the  demurrer.  The  principle  governing 
such  cases  as  this  is,  that  some  money  or  property  must 
have  gone  from  the  plaintiflf  into  the  estate  of  the  deceased, 
and  therefore  into  the  hands  of  the  executors,  in  order  to 
entitle  the  plaintiff  to  an  action  against  the  executors  : 
Phillips  V.  Homfray,  24  Ch.  D.  439.  The  "  way  leave  " 
in  that  case  was  analogous  to  the  case  in  hand,  looley  v. 
Windham,  Cro.  Eliz.  207,  there  cited,  seems  in  point.  It 
will  be  observed  that  only  the  making  and  using  is  alleged, 
and  that  thereby  the  plaintiff  was  deprived  of  profits,  &;c., 

Marsh,  contra.  The  plaintiff  does  not  seek  to  recover 
damages,  but  only  a  profit  derived  by  the  late  Mr.  Calvin 
by  the  wrongful  user.  The  forms  in  Beton  on  Decrees,  4th 
ed.,  p.  352-3,  Nos.  12  and  14,  and  in  Pemherton  on  Judg- 
ments, 3rd  ed.,  p.  234,  show,  no  doubt,  that  a  plaintiff  can- 
not have  both  an  account  of  profits  and  an  account  of  the 
damages,  but  he  has  his  option,  and  wherever  a  Court  of 
equity  would  decree  an  account  of  profits,  there  an  action 
lies  against  the  executors  :  Am.  Law  Reg.,  N.  S,.  Vol.  22, 
p.  353,  425,  particularly  p.  355-6  ;  Hamhly  v.  Trott,  1 
Cowp.  371.  If  it  is  necessary  to  bring  our  case  within 
Phillips  V.  Homfray,  24  Ch.  D.  439,  we  can  do  so,  for 
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the  deceased  did  abstract  our  property  though  intangible. 
Our  right  of  property  was  to  make  the  machines  and 
allow  others  to  make  them.  All  the  cases  relied  on  by  the 
defendants  are  cases  where  damage  has  been  done  by  the 
the  deceased,  and  the  relief  which  the  Court  would  give 
the  plaintiff  would  be  simply  damages,  but  there  are  cases 
where  the  Court  will  give  relief  of  another  kind  in  an 
account  of  profits,  and  in  a  case  where  the  Court  would  give 
-such  relief  against  a  person  when  alive,  it  will  give  such 
relief  against  his  executors  when  he  is  dead,  and  the 
maxim  actio  personalis  cum  persona  moritur  does  not  apply. 
[Ferguson,  J. — Supposing  a  man  went  on  your  land,  and 
simply  slashed  your  timber,  and  took  none  away,  no  action 
would  lie  against  the  executor,  you  say,  but  if  he  took  any 
away,  it  would  ?]  Exactly.  I  refer  also  to  Peek  v.  Gurney> 
L.  R,  6  H.  L.,  p.  393,  which  is  commented  on  and  explained 
in  Twycross  v.  Grant,  2  C.  P.  D.  469,  which,  though  no 
iiuthority  here,  is  valuable  on  account  of  the  comments  in 
it  on  Peek  v.  Gurney.  I  also  refer  to  the  judgment  of 
Baggallay,  L.  J.,  in  Phillips  v.  Homfray,  at  p.  473,  and  at  p. 
-476.  The  Judges  there  do  not  disagree  as  to  principles,  but 
only  as  to  their  application  to  the  case  before  them.  In 
that  case  it  was  damages,  not  profits,  that  were  being  en- 
quired into.  Equity  does  not  where  the  claim  is  dam- 
ages for  trespass  decree  an  account  of  profits  made  by  the 
trespasser.  Was  the  case  such  a  one  that  the  Court  of 
Equity,  in  giving  relief  against  an  original  wrong-doer, 
could  give  any  account  of  the  profits  accrued  to  the  wrong- 
doer by  the  act  done  ?  If  it  would,  then  the  maxim  actio 
personalis  cum  persona  moritur  does  not  apply. 

Clement,  contra.  The  plaintifi'  must  go  so  far  as  to  say  that 
if  a  profit  is  made  by  the  wrong-doer,  though  there  is  no 
abstraction  from  the  plaintiff,  yet  the  action  will  lie 
against  the  executor.  I  refer  to  DeVitre  v.  Belts,  L. 
E.  6  H.  L.  319. 
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March  30th,  1885.  Ferguson,  J. — The  action  is  for 
alleged  infringements  of  a  patent  right,  of  which  it  is 
alleged  that  the  plaintiff  is  the  owner.  The  defendants  are 
the  executors  of  the  last  will  of  the  late  D.  D.  Calvin.  The 
demurrer  is  to  that  part  of  the  statement  of  claim  whereby 
the  plaintiff  seeks  to  recover  in  respect  of  alleged  infringe- 
ments by  the  late  Mr.  Calvin  during  his  lifetime.  Na 
question  is  raised  as  to  misjoinder  as  to  parties  or  causes 
of  action.  The  question  appears  to  be  single,  and,  as  was 
freely  stated  and  admitted  upon  the  argument,  is  as  ta 
whether  or  not  the  principle,  actio  personalis  moritur  cum 
persona,  is  applicable  and  to  be  applied  under  the  circum- 
stances disclosed  on  the  face  of  the  pleading  demurred  to. 
The  plaintiff  in  effect  states  that  by  virtue  of  letters 
patent  granted  to  him,  bearing  date  the  10th  day  of  July^ 
1878,  under  the  patent  Act  of  1872,  and  a  reissue  of  the 
same  bearing  date  the  9th  day  of  July,  1883,  he  was  and 
is  entitled  to  the  exclusive  right,  and  privilege,  and  liberty 
of  making,  constructing,  and  using,  and  vending  to  others 
to  be  used  in  the  Dominion  of  Canada,  the  invention  in 
the  letters  described  as  a  "  Withe  Crushing  Machine,"  for 
the  period  of  fifteen  years  from  the  said  10th  day  of  July, 
1878,  subject  to  certain  conditions,  &c.,  referred  to  in  the 
pleading.  The  pleading  contains  a  description  at  some 
length  of  the  invention,  the  use  of  and  mode  of  using  it,  but 
I  do  not  see  that  it  is  necessary  that  I  should  state  those 
here.  It  also  states  that  the  conditions  were  complied 
with  and  performed. 

It  is  then  stated  that  after  the  issue  of  the  letters  patent r 
and  while  they  were  in  full  force  and  validity,  and  in  or 
about  the  year  1879,  the  late  Mr.  Calvin,  without  the 
authority  or  license  of  the  plaintiff,  made  and  caused  to  be 
made  for  his  own  use,  and  that  he  did  in  fact  thereafter,, 
down  to  the  time  of  his  death,  use  for  the  purposes  of  his 
own  business  of  a  lumber  and  timber  dealer,  rafter  and  for- 
warder, a  withe  crushing  machine  similar  to,  in  close  imi- 
tation of,  and  in  principle  identical  with  the  machines 
manufactured  by  the  plaintiff  under  his  said  invention  and 
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patent,  and  that  the  machine  so  manufactured  by  and  for 
the  late  Mr.  Calvin,  and  so  used  by  him  in  his  said  busi- 
ness, was  and  is  an  infringement  upon  the  plaintiff's  said 
patent  and  invention,  and  that  the  making  and  using  ot 
the  machine  ;  by  the  late  Mr.  Calvin  was  a  violation  of  the 
plaintifi's  rights  acquired  under  the  said  letters  patent; 
and  that  the  late  Mr.  Calvin  thereby  defrauded  the  plain- 
tiff of  the  profits  which  otherwise  would  have  accrued  to 
the  plaintiff  from  the  making  and  selling  of  the  said 
machine  ;  and  that  the  late  Mr.  Calvin  made  and  realized 
large  profits  from  the  use  of  the  said  machine,  and  acquired 
great  benefit  and  advantage  from  his  said  infringement  of 
the  plaintiff's  patent  and  invention,  and  that  the  estate  and 
effects  of  the  late  Mr.  Calvin  became  largely  increased 
thereby. 

It  is  then  alleged  that  the  late  Mr.  Calvin  departed  this 
life  in  the  month  of  May,  1884,  having  first  made  and  pub- 
lished his  last  will,  whereby  he  appointed  the  defendants 
the  executors  of  the  same ;  that  probate  was  granted  to 
them,  (fee,  &c.  Then  follow  the  statements  against  the 
defendant  Hiram  A.  Calvin,  with  which,  however,  I  have 
now  no  concern. 

The  specific  claims  made  are  that  the  defendant  Hiram 
A.  Calvin  may  be  restrained  from  further  using  the 
machine  so  made  and  used  by  the  late  Mr.  Calvin,  and 
that  the  same  may  be  delivered  up  to  the  plaintiff  to  be 
destroyed  ;  (2)  that  the  defendants  may  be  ordered  to  ac- 
count to  the  plaintifi  for  all  benefit,  profit,  and  advantage 
accrued  to  the  estate  of  the  late  Mr.  Calvin  by  reason  of 
his  said  infringement  of  the  plaintiff's  patent  and  inven- 
tion, and  by  reason  of  his  making  and  using  the  said 
machine,  and,  after  a  claim  made  against  the  defendant 
Hiram  A.  Calvin,  costs  of  the  action.  It  will  be  seen  that 
the  alleged  infringements  by  the  late  Mr.  Calvin  were  during 
a  period  a  part  of  which  was  before  and  a  part  after  the 
date  of  the  re-issue  of  the  patent. 

The  authorities  chiefly  relied  on  by  counsel  for  the  de- 
fendants were  the  case,  Phillips  v.  Homfray,  24  Chy.  D- 
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439,  and  the  cases  and  authorities  referred  to  in  that  case. 
That  case  was  for  a  declaration  that  the  defendants  were 
liable  in  respect  of  certain  coal  and  ironstone  gathered 
and  removed  by  them  from  under  the  plaintiffs'  farm  ;  for 
an  account  of  the  coal  and  ironstone  gotten  by  them  from 
under  the  farm ;  for  an  account  of  coal  and  ironstone  con- 
veyed from  the  defendants'  own  mines  through  roads  and 
passages  under  the  plaintiffs'  farm ;  and  that  the  defend- 
ants might  be  decreed  to  pay  for  the  coal  and  ironstone 
wrongly  gotten  by  them  from  under  the  plaintiffs'  farm,  at 
their  proper  value,  and  also  to  pay  a  way-leave  rent  or 
compensation  in  respect  of  their  user  of  the  roads  and 
passages  under  the  plaintiffs'  farm  for  the  conveyance  of 
their  own  coal  and  ironstone;  and  that  they  might  pay 
compensation  for  the  damage  done  to  the  surface  of  the 
plaintiffs'  farm,  and  for  other  relief. 

By  the  decree  of  the  Vice- Chancellor  as  varied  by  Lord 
Hatherley  on  appeal  four  enquiries  were  ordered. 

1.  As  to  what  quantity  of  coal,  ironstone,  aiid  other 
produce  had  been  gotten  or  removed  as  aforesaid.  (As  to 
the  propriety  of  this  there  does  not  appear  to  have  been 
any  contention  afterwards.) 

2.  As  to  what  quantities  of  coal,  ironstone,  and  other 
produce  had  been  conveyed  from  the  collieries  and  mines 
of  the  defendants,  or  any  of  them,  over  or  through  the 
roads  or  passages  under  the  plaintiffs'  farm. 

3.  An  inquiry  what  amount,  upon  the  result  of  the 
inquiry  last  directed,  ought  to  be  paid  by  the  defendants  to 
the  plaintiffs  for  way-leave  and  royalty  in  respect  of  the 
user  by  the  defendants  of  the  roads  and  passages  under 
the  plaintiffs'  farm,  and 

4.  Whether  the  farm  and  the  mineral  property  of  the 
plaintiffs  under  it  had  sustained  any,  and  what,  damage 
by  reason  of  the  way  in  which  the  defendants  had  worked 
under  the  farm. 

After  this  reference  Fothergill,  one  of  the  defendants, 
died,  and  the  suit  was  revived  against  the  executrix  of  his 
will.    She  moved  before  Mr.  Justice  Pearson  that  all  pro- 
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ceedings  under  the  second,  third,  and  fourth  inquiries 
might  be  stayed,  and  the  official  referee  directed  not  to 
proceed  with  them. 

This  motion  was  successful  so  far  as  it  related  to  the 
fourth  inquiry,  but  as  to  the  second  and  third  inquiries  the 
motion  was  refused,  and  from  this  judgment  the  executrix 
appealed.  The  result  of  this  appeal  was,  that  the  proceed- 
ings under  the  second  and  third  inquiries  must  also  be 
stayed  on  the  grounds  (as  stated  in  the  head  note  of  the 
case)  that  apart  from  cases  of  breach  of  contract,  a  remedy 
for  a  wrongful  act  done  by  a  deceased  person  cannot  be 
pursued  against  his  estate  unless  property,  or  the  proceeds 
or  value  of  the  property,  belonging  to  another  person  have 
been  appropriated  by  the  deceased  person,  and  added  to 
his  estate.  Bowen,  L.  J.,  delivered  the  judgment  of  Lord 
Justice  Cotton  and  himself,  Baggallay,  L.  J.,  dissented.  In 
these  judgments,  and  the  judgment  of  Mr.  Justice  Pearson, 
the  law  upon  the  subject  is  very  fully  discussed,  the 
learned  Judges  referring  to  and  commenting  upon,  the 
earlier  cases,  and  stating  the  circumstances  under  which 
the  principle  above  mentioned  has  application. 

In  delivering  judgment  Lord  Justice  Bowen  said,  at 
p.  454  :  "  The  only  cases  in  which,  apart  from  questions 
of  breach  of  contract,  express  or  implied,  a  remedy  for  a 
wrongful  act  can  be  pursued  against  the  estate  of  a 
deceased  person  who  has  done  the  act,  appear  to  us  to  be 
those  in  which  property,  or  the  proceeds  or  value  of  pro- 
perty belonging  to  another,  has  been  appropriated-  by  the 
deceased  person  and  added  to  his  own  estate  or  moneys. 
In  such  cases,  whatever  the  original  form  of  action,  it  is 
in  substance  brought  to  recover  property,  or  its  proceeds 
or  value.  *  *  In  such  cases  the  action,  though  arising 
out  of  a  wrongful  act,  does  not  die  with  the  person.  The 
property  or  the  proceeds  or  value  which,  in  the  lifetime  of 
the  wrong-doer,  could  have  been  recovered  from  him,  can 
be  traced  after  his  death  to  his  assets  and  recaptured  by 
the  rightful  owner  there.  But  it  is  not  every  wrongful 
act  by  which  a  wrong-doer  indirectly  benefits  that  falls 
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under  this  head,  if  the  benefit  does  not  consist  in  the 
acquisition  of  property,  or  its  proceeds  or  value.  When 
there  is  nothing  among  the  assets  of  the  deceased  that  in 
law  or  in  equity  belongs  to  the  plaintiff,  and  the  damages 
which  have  been  done  to  him  are  unliquidated  and 
unascertained,  the  executors  of  a  wrongdoer  cannot  be  sued 
because  it  was  worth  the  wrongdoer's  while  to  commit  the 
act  which  is  complained  of,  and  an  indirect  benefit  may 
have  been  reaped  thereby."  Further  on  the  learned  Judge, 
after  referring  to  a  large  number  of  cases  (some  of  a  very 
early  date)  says,  at  p.  462  :  "  The  difficulties  of  extend- 
ing the  above  principle  to  the  present  case  "  (the  one  then 
under  consideration)  "  appear  to  us  insuperable.  The 
deceased  R.  Fothergill  by  carrying  his  coal  and  ironstone 
in  secret  over  the  plaintiffs'  roads  took  nothing  from  the 
plaintiffs.  The  circumstances  under  which  he  used  the 
road  appear  to  us  to  negative  the  idea  that  he  meant  to 
pay  for  it.  Nor  have  the  assets  of  the  deceased  defendant 
been  necessarily  swollen  by  what  he  has  done.  He  saved 
his  estate  expense,  but  he  did  not  bring  into  it  any  addi- 
tional property  or  value  belonging  to  another  person." 
Reference  is  then  made  to  the  case  Kirk  v.  Todd,  21  Ch. 
D.  484,  488,  which  is  a  case  for  fouling  the  water  of  a 
stream,  and  the  learned  Judge  says:  "In  every  case  where 
one  man  fouls  the  flow  of  water  to  which  another  is 
entitled,  he  probably  saves  himself  expense  by  so  doing. 
But  the  benefit  to  which  the  Master  of  the  Rolls  alludes, 
appears  to  us  to  be  some  beneficial  property  or  value 
capable  of  being  measured,  followed,  and  recovered."  At 
the  risk  of  prolixity  of  quotation  I  will  cite  a  passage  from 
the  judgment  of  Lord  Justice  Baggallay  as  it  seems  to  me 
to  render  entirely  certain  the  reasons  upon  which  the 
judgment  of  the  court  proceeded.  At  page  471  he  says ; 
"It  has  hardly  been  disputed  on  the  present  appeal  that  a 
remedy  for  a  wrongful  act  can  be  pursued  against  the 
estate  of  a  deceased  person  by  whom  the  act  has  been  com- 
mitted, where  property  or  the  proceeds  of  property  belong- 
ing to  another  have  been  appropriated  by  the  deceased 
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person ;  in  other  words,  that  the  action  in  such  cases,  though 
arising  out  of  a  wrongful  act,  does  not  die  with  the  per- 
son ;  but  it  has  been  urged  that  the  principle  thus  enun- 
ciated is  limited  to  cases  in  which  property,  or  the  proceeds 
of  property,  have  been  appropriated  by  the  deceased  person^ 
and  that  it  does  not  apply  to  a  case  in  which  the  deceased 
person  has  derived  any  other  benefit  from  his  wrong  doing 
than  property  or  the  proceeds  of  property,  and  in  particular 
it  does  not  apply  to  a  case  in  which  the  benefit  derived 
has  not  been  in  the  form  of  an  actual  acquisition  of  pro- 
perty, but  of  a  saving  of  expenditure  which  must  otherwise 
have  been  incurred  by  the  wrongdoer,  as  in  the  present 
case,  in  which  for  the  purpose  of  the  present  argument, 
it  must  be  assumed  that  by  the  use  by  the  defendants, 
for  the  carriage  of  their  minerals,  of  the  roads  and  pas- 
sages under  the  plaintifis'  farm,  there  was  a  saving  to 
them  of  an  expenditure  which,  they  must  otherwise  have 
incurred."  The  learned  Judge  then  proceeds  by  say- 
ing :  "  Speaking  with  much  diffidence^  as  my  views  in 
this  respect  difier  from  those  of  my  colleagues,  I  feel 
bound  to  say  that  I  cannot  appreciate  the  reasons 
upon  which  it  is  insisted,  that  although  executors  are 
bound  to  account  for  any  accretions  to  the  property  of  their 
testator  derived  directly  from  his  wrongful  act,  they  are 
not  liable  for  the  amount  or  value  of  any  other  benefit 
which  may  be  derived  by  his  estate  from  or  by  reason  of 
any  such  wrongful  act."  This  statement  of  the  dissenting 
Judge  seems  to  leave  no  room  for  doubt  as  to  what  was 
the  opinion  of  the  majority  of  the  Court  on  this  immediate 
subject,  and  that  on  that  opinion  they  acted  in  pronouncing 
the  judgment. 

It  was  not  suggested  that  the  case  is  not  binding  upon 
me,  and  I  think  that  it  is. 

It  is  a  little  difiicult  to  me  to  perceive  the  entire  accur- 
acy of  the  statement  that  Fothergill  by  carrying  his  coal 
and  ironstone  in  secret  over  the  plaintiff's'  roads  took  nothing 
from  the  plaintiffs  in  the  action.  It  may  be  somewhat 
more  difficult  to  perceive  the  accuracy  of  a  statement 
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to  the  effect  that  one  who  by  infringing  a  patent  right' 
manufactures  and  uses  the  patented  invention,  and  thereby 
makes  or  saves  money  for  hhnself,  takes  nothing  from  the 
patentee ;  but,  be  that  as  it  may,  I  am  of  the  opinion 
that  the  decision  in  Philliios  v.  Homfmy  must  govern  my 
conclusion  in  the  present  case. 

The  statement  of  claim  demurred  to  alleges,  it  is  true,, 
that  the  late  Mr.  Calvin  made  and  realized  large  profits 
from  the  use  of  the  machine  manufactured  by  him  in 
violation  of  the  plaintiffs'  rights  as  patentee,  and  that  he 
acquired  great  benefit  and  advantage  from  the  alleged 
infringement  of  the  plaintiffs'  patented  invention,  and  that 
his  estate  and  effects  became  largely  increased  thereb}^ 
but  the  context  shows  plainly  and  beyond  all  doubt,  I 
think,  that  the  meaning  is,  that  this  benefit,  this  advant- 
age, this  increase  was  simply  the  saving  of  expense  to  him- 
by  the  use  of  the  machine,  this  simply,  nothing  more  or 
less  ;  and  it  was  in  this  view,  on  this  footing,  so  to  speak^. 
that  the  case  was  argued  before  me.  In  the  judgment  in 
Phillips  V.  Homfray,  p.  458,  is  this  passage  :  "  The 
collocation  of  these  two  cases "  (referring  to  two  cases- 
which  had  been  cited  by  the  Court)  "  points  to  the  dis- 
tinction which  w^e  have  drawn.  The  proceeds  or  value  of 
actual  property  acquired  wrongfully  by  the  testator  can  be 
recovered  by  an  executor,  but  the  mere  fact  that  the 
wrongful  act  or  neglect  saved  the  testator  from  expense  is 
not  sufficient  justification  for  suing  his  executor  " 

The  same  idea  is  repeatedly  stated  in  different  language 
in  the  judgment,  leaving,  I  think,  no  doubt  that  this  was- 
the  opinion  of  the  majority  of  the  Court,  and  the  opinion 
on  wdiich  they  acted.  This  being  so,  and  looking  at  the 
meaning  I  have  placed  upon  the  statement  of  claim  de- 
murred to,  (the  same  as  that  given  to  it  by  counsel  in  the 
argument)  I  do  not  perceive  how,  although  I  do  not  feel 
entirely  satisfied,  I  can  do  otherwise  than  decide  in 
favour  of  the  demurrer.  The  judgment  upon  the  demur- 
rer will,  therefore,  be  for  the  defendants,  and  if  it  is 
necessary  to  mention  the  matter  of  costs  the  judgment  will 
be  with  costs. 


ix.]  LESLIE  V.  CALVIN  ET  AL.  217 

Note. — The  statement  of  claim  being  admitted  by  the 
demurrer,  if  a  meaning  could,  notwithstanding  the  context, 
be  given  to  some  of  the  passages  in  it,  which,  taken  alone' 
might  possibly  mean  that  by  reason  of  the  wrongful  act 
property  of  a  tangible  character  passed  from  the  plaintiffs' 
estate  to  that  of  the  testator,  so  that  the  part  of  the  state- 
ment demurred  to  would  have  a  meaning  different  from 
that  which  I  have  placed  upon  it,  and  which  both  counsel 
agreed  in  saying  was  the  meaning — in  other  words,  if  the 
meaning  could  be  taken  to  be  that  the  testator,  by  the 
wrongful  act,  put  into  his  estate  some  value  or  property 
other  than  and  different  from  th^  saving  of  expense  hy  the 
use  of  the  machine,  the  conclusion  might  be  quite  different, 
but  I  do  not  see  that  such  meaning  can  be  given  to  the 
statement  demurred  to. 

A.  H.  F.  L. 


28~VOL.  IX  O.K. 


218 


THE  ONTAEIO  REPORTS,  1885. 


[Vol. 


[CHANCERY  DIVISION.] 

Ferguson  v.  Ferguson  et  al. 

Fraudulent  conveyance — Acquiescence  by  creditor — Action  by  a  subsequent 
creditor  becoming  such  by  endorsing  and  paying  a  note  made  by  the 
grantor  prior  to  the  iiyipeached  conveyance. 

Where  one  impeached  a  conveyance  of  land  to  M.  the  wife  of  K.  on  the 
ground  that  the  land  was  really  bought  with  K.'s  money,  and  was  so 
bought  and  conveyed  to  M.  at  K.'s  direction,  with  the  intent  of  delay- 
ing and  hindering  the  plaintiff  and  other  creditors  of  K.,  and  no  fraudu- 
lent intent  in  respect  to  the  said  conveyance  was  proved,  and  it  appeared 
that  the  plaintiff  was  himself  consulted  with  regard  to  the  matter,  and 
knowing  all  the  circumstances  of  K.  's  financial  position  expressed  his 
approval  of  what  was  done,  and  it  further  appeared  that  the  plaintiff 
was  not  himself  a  creditor  of  K.  at  the  time  of  the  impeached  convey- 
ance, but  only  became  so  subsequently  by  endorsing  and  finally  paying 
a  promissory  note  of  K.'s  representing  a  liability  incurred  by  K.  prior 
to  the  impeached  conveyance. 

Meld,  affirming  the  decision  of  FEUGUSOisr,  J.,  that  under  these  circum- 
stances the  plaintiff  could  not  have  the  deed  set  aside  as  a  fraud  upon 
him. 

This  was  an  action  brought  by  Hugh  Ferguson  against 
Kenneth  Ferguson  and  Mary  Ferguson,  in  which  the 
23laintiff  alleged  ill  his  statement  of  claim,  that  on  December 
14th,  1881,  he  recovered  a  judgment  against  Kenneth 
Ferguson  for  $718.29,  and  on  December  22nd,  1881,  he 
placed  in  the  Sheriff's  hands  writs  of  fi.  fa.  against  the 
goods  and  lands  of  the  judgment  debtor,  the  former  writ 
being  returned  nulla  bona,  and  the  latter  being  still  in  the 
Sheriff's  hands  and  unsatisfied :  that  on  February  19th, 
1879,  Kenneth  Ferguson,  with  the  intent  of  defeating, 
delaying,  and  hindering  him  and  his  other  creditors,  pur- 
chased the  property  in  question  with  his  own  money  from 
one  Alfred  Jewell,  and  took  the  conveyance  thereof  with 
the  intent  aforesaid  in  the  name  of  his  wife,  the  defendant 
Mary  Ferguson,  who  became  a  party  thereto  for  the  purpose 
of  assisting  her  husband  in  his  intent  and  design,  and 
without  any  consideration  moving  from  her  for  the  same, 
and  that  his  debt  was  in  existence  long  before  the  said 
purchase :  and  he  claimed  payment  of  his  judgment  debt^ 
with  interest  and  costs,  or  a  sale  of  the  premises  in  question 
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to  satisfy  the  same  ;  a  declaration  that  the  said  conveyance 
to  Mary  Ferguson  was  fraudulent  and  void  as  against  him 
and  all  other  creditors  of  her  husband,  all  necessary  en- 
quiries, and  further  relief. 

The  rest  of  the  facts  of  the  case  sufficiently  appear  from 
the  judgment  of  Ferguson,  J. 

The  action  was  tried  at  Lindsay,  before  Ferguson,  J.,  on 
April  14th  and  15th,  1884. 

A.  Hudspeth,  Q.C.,  for  the  plaintiff.  The  conveyance 
impeached  was  voluntary,  and  the  debts  were  in  existence 
at  the  time.  The  debt  to  the  sister  of  S300,  which  was 
transferred  to  McAlpine,  is  the  foundation  of  the  plaintiff's 
judgment.  This  was  owing  at  the  time  of  the  conveyance, 
and  is  still  owing  to  the  plaintiff.  I  refer  to  French  v. 
French,  6  DeG.  M.  &  G.  95  ;  Smith  v.  Cherrill,  4  Eq. 
390  ;  Freeman  v.  Pope,  9  Eq.  206,  5  Ch.  538. 

Mclntyre  and  Stewart,  for  the  defendants.  The  Court 
will  not  presume  a  fraudulent  intent,  when  there  is  sufficient 
property  to  pay  the  debts.  See  Allan  v.  McTavish,  8  A. 
R.  440  ;  Boustead  v.  Shaw,  27  Gr.  280  ;  Skarff  v.  Soulby, 
13  Jur.  1109;  May  on  Fraud.  Conv.,  35-44;  Kerr  on 
Fraud  and  Mistake,  1  Am.  ed.,  p.  204-6.  Besides  the  fact  of 
the  plaintiff  knowing  of  the  transaction,  and  advising  his 
sister-in-law  to  take  the  conveyance,  is  fatal  to  him. :  May 
on  Fraud.  Conv.,  p.  162-5.  Again  Roe  v.  Smith,  15  Gr. 
344,  shows  that  a  man  who  is  a  surety  is  a  creditor  only 
when  he  pays  the  debt. 

April  15th,  1884.  Ferguson,  J.— The  debt  of  the  de- 
fendant Kenneth  Ferguson,  the  existence  of  which  at  the 
time  of  the  making  of  the  conveyance  sought  to  be 
impeached  is  relied  upon  by  the  plaintiff,  was  one  to  his 
sister  of  $300,  which  arose  in  some  way  out  of  the  distribu- 
tion of  their  father's  estate.  This  was  represented  by  three 
promissory  notes  of  $100  each.  These  notes  were  transferred 
to  one  McAlpine,  a  money  dealer,  who  pressed  Kenneth 
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Ferguson  for  payment.  Kenneth  then  procured  his  brother 
Hugh  (the  plaintiff)  to  endorse  his  note  to  McAlpine  in 
satisfaction  of  the  demand.  This  note  so  endorsed  was 
from  time  to  time  renewed,  and  appears  to  have  increased 
in  amount  very  rapidly.  The  plaintiff  finally  paid  it  and 
then  sued  the  defendant  Kenneth,  and  obtained  against 
him  the  judgment  mentioned  in  the  statement  of  claim  for 
something  over  $700.  This  original  debt  of  $300,  with,  it 
is  fair  to  say,  interest  accrued  upon  it  for  a  long  period,  is 
the  only  one  the  existence  of  which  at  the  time  of  the  con- 
veyance is  relied  upon. 

The  conveyance  was  one  taken  to  the  defendant  Mary 
Ferguson,  the  wife  of  Kenneth,  upon  a  purchase  of  land  by 
Kenneth.  At  that  time  Kenneth  was  in  the  habit  of  be- 
coming intoxicated  with  strong  drink,  and  squandering  his 
money  and  property  when  intoxicated. 

The  purchase  money  was  paid  or  satisfied  by  the  transfer 
to  the  vendor,  one  Jew^ell,  of  a  mortgage  that  had  been 
made  by  the  plaintiff  to  his  brother  Kenneth  upon  a  sale 
of  a  farm  by  Kenneth  to  him.  At  the  time  of  the  making 
of  the  conveyance  sought  to  be  impeached  the  plaintiff  was 
spoken  to,  if  not  consulted,  as  to  the  propriety  of  its  being 
made  to  Kenneth's  wife  instead  of  to  himself,  and  the 
evidence  shows  that  he  fully  approved  of  its  being  done. 
She  had  before  had  possession  of  the  mortgage  that  w^as 
given  as  satisfaction  of  the  purchase  money,  and  she  was 
under  the  impression  that  this  possession  of  the  mortgage 
gave  her  some  kind  of  right  to  it.  The  plaintiff  was  aware 
of  this,  and  seems  to  have  been  under  the  same  impression,, 
and  encouraged  her  to  retain  the  possession  of  it.  The 
possession  of  this  was  given  up  only  on  the  condition  that 
the  conve3^ance  in  question  should  be  made  to  her,  and  the 
plaintiff  was  aware  of  this  at  the  time  and  fully  approved 
of  it. 

I  do  not  desire  to  be  understood  to  say  that  this  posses- 
sion of  the  mortgage  gave  the  defendant  Mary  Ferguson 
any  legal  rights  to  it,  and  I  only  mention  the  matter  for 
the  purpose  of  stating  what  really  took  place.  The  plaintiff" 
in  his  evidence  taken  at  the  trial  says  that  at  the  time  he 
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signed  the  McAlpine  notes  he  knew  that  the  farm  was  in 
the  name  of  the  defendant  Maiy  Ferguson,  that  it  had  been 
conveyed  to  her  and  not  to  her  husband,  that  he  supposes 
now  that  Kenneth  had  then  property  enough  to  pay  all  his 
debts  without  resorting  to  this  farm ;  that  he  knew  of  a 
debt  then  owing  from  Kenneth  to  his  aunt  (which  has 
since  been  paid),  and  that  he  (the  plaintiff)  had  no  intention 
whatever  of  resorting  to  or  endeavouring  to  resort  to  this 
farm  for  payment  or  satisfaction  in  case  he  should  have  to 
pay  the  notes  or  any  of  them  for  Kenneth.  Evidence  was 
given  respecting  other  transactions  between  the  plaintiff 
and  the  defendant  Kenneth,  but  it  appears  to  me  that  all 
that  is  material  here  is  stated  above. 

What  the  plaintiff  asks  is,  that  this  conveyance  should  be 
declared  to  be  fraudulent  and  void  as  against  him  and  the 
other  creditors  of  Kenneth.  It  does  not  appear  that  there 
are  any  other  creditors  who  are  complaining. 

In  May  on  Fraudulent  and  Voluntary  Conveyances,  at 
p.  162,  it  is  said  that  creditors  may  under  certain  circum- 
stances lose  their  rights  under  the  statute.  They  may  be 
barred  by  acquiescence  in  a  transaction  which  they  might 
otherwise  have  avoided,  and  even  mere  notice  of  it  will 
sometimes  have  the  same  effect.  A  number  of  cases  are 
referred  to  by  the  learned  author,  aT-d  many  were  referred 
to  by  counsel  upon  the  argument,  none  of  which,  however 
appear  to  be  precisely  like  the  present  case. 

There  was  much  and  able  argument  before  me  as  to  when 
and  under  what  circumstances  a  fraudulent  intent  should 
be  inferred  by  the  Court.  That  is  a  subject  upon  which 
much  has  been  written  and  said,  and  I  have  no  desire  to 
add  anything  here  of  a  general  character.  The  circum- 
stances of  this  case  appear  to  me  very  peculiar.  I  find 
myself  wholly  unable  to  say  that  I  think  the  conveyance 
sought  to  be  impeached  fraudulent  as  against  the  plaintiff, 
or  that  he  has  been  in  any  degree  defrauded  by  it.  I  do 
not  perceive  how  I  can  declare  it  to  be  fraudulent  and  void 
as  against  him,  and  I  think  the  action  should  be  dismissed^ 
with  costs. 

Action  dismissed^  with  costs. 
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Afterwards,  on  September  5tli,  1884,  the  plaintiff  moved 
by  way  of  appeal  before  the  Divisional  Court. 

A.  Hudspeth,  Q.C„  and  G.  Moss,  Q.C.,  for  the  plaintiff. 
The  plaintiff  claims  now  to  assume  the  position  of  his  sister 
and  of  McAlpine,  and  that  he  is  not  bound  by  his  approval 
of  the  deed.  See  Riley  v.  Kent,  14  Eq.  190.  He  is  the  holder 
of  a  debt  prior  to  the  impeached  conveyance  :  Masuret  v. 
Mitchell,  26  Gr.  435.  We  refer,  also,  to  May  on  Fraud, 
Conv.,  p.  162  ;  Gurrie  v.  Gillespie,  21  Gr.  267 ;  Grossley  v. 
ElsiuoTthy,  12  Eq.  158  ;  Gotton  v.  Vansitfart,  20  Gr.  244; 
Gamphell  v.  Ghapraan,  26  Gr.  240;  Iriuin  v.  Freeman,  13 
Gr.  465;  In  re  Ridler,  22  Ch.  D.  74;  Ware  v.  Gardiner^ 
7  Eq.  317 ;  Spiritt  v.  Willoius,  11  Jur.  N.  S.  70,  3  DeG.  J. 
S.  293,  34  L.  J.  (Ch.)  365. 

Mclntyre  for  the  defendants,  referred  to  Allan  v.  Mc- 
Tavish,  8  A.  R.  440  ;  Woodham  v.  Baldock,  3  J.  B.  Moo. 
11;  OllivevY.  King,  S  DeG.  G.llO;  Skarj- v.  Soulhy, 
13  Jur.  1109. 

December  12th,  1884.  Boyd,  C. — I  cannot  regard  it  as 
proved  that  any  debts  were  owing  by  the  defendant 
Kenneth  at  the  date  of  the  settlement  other  than  that  to 
his  sister  $300,  and  that  to  his  aunt  S120.  There  is 
sufficient  evidence  to  warrant  the  Judge's  conclusion  that 
the  settlor  had  ample  means  to  satisfy  these  debts  apart, 
from  the  property  which  was  settled.  There  is  no  evidence 
of  any  fraudulent  intent  connected  with  the  transfer  to  the 
wife — it  was  done  with  the  knowledge  and  approval  of  the 
family,  and  with  a  view  to  protect  the  property  from  being 
dissipated  by  the  improvidence  of  the  husband. 

The  plaintiff  was  himself  consulted  with  regard  to  the 
matter,  and  knowing  all  the  circumstances  of  his  brother's 
financial  position,  he  expressed  his  approval  of  what  was 
being  done.  He  was  not  then  a  creditor,  and  did  not 
become  so  for  over  a  year  afterwards.  I  do  not  see  (having 
regard  to  the  authorities  cited  in  May  on  Fraud.  Conv.  pp. 
162-167,)  how  he  can  claim  to  have  the  deed  set  aside  as  a. 
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fraud  upon  him.  He  knew  that  the  wife  owned  the 
property  before  he  endorsed,  and  he  did  not  regard  it  as 
available  to  satisfy  the  liability  he  then  chose  to  incur.  I 
refer  to  Woodham  v.  Bcddock,  3  J.  B.  Moo.  11  S.  C.  Gow. 
35  n. ;  Sagitary  v.  Hide,  2  Vern.  44,  and  Olliver  v.  King, 
8  DeG.,  M.  &  G.  110.  There  is  also  a  more  recent  case 
not  in  May,  which  bears  somewhat  upon  these  questions^ 
Golden  v.  Gillam,  46  L.  T.  222,  and  an  American  case 
which  in  its  salient  points  very  much  resembles  the  present 
case:  Pellv.  Tred%vell,  5  Wend.  661.  I  think  the  judgment 
in  review  should  be  affirmed,  with  costs. 

Proudfoot,  J.,  concurred. 

A.  H.  F.  L. 


[CHANCERY  DIVISION] 

Morrison  v.  Morrison  et  al. 

Will — Constriiciion — S2-)eakmgfrom  death — Contrary  'intention — A fter- 
acquired  property — R.  S.  0.  ch.  106,  sec.  26. 

A  testator  by  his  will  dated  May  19th,  1873,  devised  to  R.  M.  the  "  pro- 
perty on  H.  street,"  and  proceeded  :  "  I  give  all  the  rest  and  residue 
of  \  my  estate  real,  personal  and  mixed,  which  I  shall  be  entitled  to 
at  the  time  of  my  decease,  to  A.  M."  At  the  date  of  the  will  he  pos- 
sessed only  one  property  on  H.  street,  known  as  the  Eed  Lion  Hotel, 
but  he  subsequently  acquired  other  property  on  that  street. 

Held,  that,  notwithstanding  R.  S.  0.  ch.  106,  sec.  26,  the  after-acquired 
property  on  H.  street  did  not  go  to  R.  M.,  but  fell  into  the  residue. 

The  testator  having  expressed  his  intention  with  reference  to  all  land 
acquired  by  him  after  the  date  of  his  will  by  appropriate  words  in  that 
will,  it  would  be  going  contrary  to  that  intention  to  declare  that  some 
after-acquired  property  should  be  withdrawn  from  the  residuary  claim 
and  held  to  pass  under  the  prior  specific  devise. 

Lord  Lilford  v.  Powys  Keck,  30  Beav.  300,  distinguished. 

The  plaintiff  in  this  action  was  the  executor  and  one  of 
the  heirs  at  law  of  David  Morrison,  deceased,  and  the 
defendants  were  his  co-heirs  and  co-heiresses,  and  one 
Alexander  Morrison,  residuary  devisee  under,  and  one  of 
the  attesting  witnesses  to  the  will  of  the  said  David  Mor- 
rison. 
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The  plaintiff,  in  his  statement  of  claim,  alleged  that  the 
deceased  died  entitled  to  certain  specified  lands :  and  that 
he  died  on  March  8th,  1883,  leaving  the  following  will: 

This  instrument  witnesseth  that  I,  David  Morrison,  &c.,  being  of  sound 
and  disposing  memory  and  understanding,  do  make,  publish,  and  declare 
this  to  be  my  last  will  and  testament.  My  last  will  is,  that  my  funeral 
charges  and  just  debts,  and  the  expenses  attending  the  execution  of  this 
my  will,  shall  be  paid  by  my  executor,  hereinafter  mentioned.  I  give  and 
bequeath  to  Maria  Post  $500.  I  give  and  bequeath  toW.  Cosgrave  $500.  I 
give  and  bequeath  to  my  brother  Robert  Morrison  $500,  and  the  property 
on  Hughson  street.  I  give,  devise,  and  bequeath  all  the  rest  and  residue 
of  my  estate,  real,  personal,  and  mixed,  which  I  shall  be  entitled  to  at  the 
iime  of  my  decease,  to  my  nephew  Alexander  Morrison.  And  I  do  nomi- 
nate and  appoint  my  brother  Thomas  Morrison  to  be  the  sole  executor  of 
this  my  last  will  and  testament. 

Signed,  sealed,  and  delivered  by  David  Morrison,  to  be  his  last  will 
and  testament,  this  19th  day  of  May,  1873,  in  presence  of 
{Signed)       T.  CAMPBELL. 

A.  MORRISON. 

(Signed)  DAVID  MORRISON". 

The  plaintiff  went  on  to  allege  that  the  will  was  not 
made  or  acknowledged  in  the  presence  of  the  witnesses 
present  at  the  same  time,  but  that  they  attested  it  at 
different  times,  and  unknown  to  each  other :  that  Alex- 
ander Morrison  was  both  residuary  devisee  and  an  attest- 
ing witness  :  that  the  defendants,  other  than  A.  Morrison, 
were  the  heirs  and  heiresses,  and  that  he,  the  plaintiff,  had 
taken  out  probate  :  and  he  claimed  that  the  will  was  not 
properly  attested  to  pass  real  estate,  and  asked  for  a 
partition  or  sale  of  the  testator's  real  estate  :  and  that  if 
the  Court  should  hold  the  will  sufficiently  executed  to  pass 
real  estate,  the  residuary  devise  to  A.  Morrison  was  void. 

Alexander  Morrison  delivered  a  defence  setting  up 
certain  matters  not  necessary  to  mention  here. 

The  rest  of  the  facts  sufficiently  appear  from  the  judg- 
ment. 

The  action  was  tried  at  Hamilton,  on  March  30th,  1885, 
before  Boyd,  C. 

jR.  Martin,  Q.C.,  and  Waddell,  for  the  plaintiff. 
Laidlaw,  for  the  defendant  Alexander  Morrison. 
Furlong  and  Parhes,  for  the  other  defendants. 
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The  following  cases  were  cited  :  Vansickle  v.  Vansickle, 
1  0.  R.  107,  9  A.  R.  352  ;  Whateley  v.  Whateley,  14  Gr. 
430  ;  R'lUhven  v.  Riitliven,  25  Gr.  534  ;  Mcintosh  v.  Bessey, 
2G  Gr.  496. 

At  the  conclusion  of  the  evidence  the  learned  Chancellor 
gave  judgment,  that  the  will  was  validly  executed  and 
was  sufficient  to  pass  real  estate,  but  that  the  devise  to 
Alexander  Morrison  was  void,  because  he  was  a  subscribing 
witness,  and  he  reserved  judgment  as  to  the  Hughson 
Street  property. 

Afterwards  on  April  22nd,  1885,  he  gave  judgment  on 
this  point  as  follows: — 

Boyd,  C. — The  testator  made  his  will  on  the  19th  day 
of  May,  1873,  and  died  on  the  8th  of  March,  1883.  He 
thereby  devised  to  his  brother,  Robert  Morrison,  "  the  pro- 
perty on  Hughson  Street,"  and  gave  "  all  the  residue  of  his 
estate,  real,  personal,  and  mixed,  which  he  should  be 
entitled  to  at  the  time  of  his  decease,  to  his  nephew,  Alex- 
ander Morrison."  At  the  date  of  the  will  he  possessed 
only  one  property  on  Hughson  Street,  called  the  "  Red 
Lion  Hotel."  He  subsequently  acquired  other  property  on 
the  same  street,  not  connected  with  the  Red  Lion  Hotel 
but  on  the  opposite  side  of  the  street,  consisting  of  three 
houses  and  lots.  The  point  for  decision  is,  whether  both 
properties  on  Hughson  street  go  to  the  brother.  It  is 
argued  that  the  after-acquired  property  passes  under  the 
residuary  clause,  and  that  "  the  property  on  Hughson 
street "  is  to  be  limited  to  what  the  testator  had  on  Hugh- 
son  street  at  the  date  of  the  will.  By  the  Wills  Act,  R.  S. 
O.  ch.  106,  sec.  8,  the  26th  section  of  that  Act  is  applicable 
to  the  will  of  any  person  who  has  died  since  the  1st 
of  December,  1868,  and  the  effect  of  that  26th  section  is 
therefore  to  be  considered  in  construing  the  will.  The 
26th  section  is  as  follows  ;  "  Every  will  shall  be  construed^ 
with  reference  to  the  real  and  personal  estate  comprised  in 
29 — VOL.  IX  O.R. 
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it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  appears  by  the  will." 

The  disposition  of  land  "comprised"  in  the  will  gives- 
"tlie  property  on  Hughson  street,"  by  which  was  intended 
when  the  instrument  was  executed  "the  Red  Lion  Hotel,'^ 
to  his  brother,  and  at  the  same  time  the  testator  disposes 
of  all  the  rest  of  his  real  estate  which  he  should  acquire 
down  to  the  time  of  his  decease  in  favour  of  his  nephew. 
If  the  clause  relating  to  the  property  on  Hughson  street 
stood  alone,  that  might  carry  the  land  subsequently  ac- 
quired on  that  street  by  virtue  of  section  26  cited.  But  I 
think  that  the  next  clause  of  the  will  relating  to  property 
he  should  be  entitled  to  at  the  time  of  his  decease  mani- 
fests a  "contrary  intention"  upon  the  face  of  the  will,  so 
that  only  the  Red  Lion  Hotel  goes  to  his  brother,  and  all 
the  rest  of  his  land  passes  under  the  residuary  clause. 
The  canons  of  interpretation  attributed  to  Lord  Cottenham, 
in  Cole  v.  Scott,  1  McN.  &  G.  518,  and  thus  developed  by^ 
Sir  W.  Page  Wood,  in  Douglas  v.  Douglas,  Ka}^  405,  are, 
as  I  view  it,  pertinent  in  order  to  the  construction  of  this- 
will :  "  The  intention  of  the  testator  is  not  to  be  altered  • 
and  if  it  be  clear  that  the  testator  is  not  referring  to  a. 
general  class  of  property,  but  to  something  specific,  the- 
new  statute  is  not  to  have  the  operation  of  passing  property 
which  evidently  was  not  in  the  contemplation  of  the  tes- 
tator, when  the  subject  of  the  gift  appears  to  have  been 
defined  and  marked  out  by  him  as  existing  at  the  period 
when  he  is  speaking." 

The  language  of  this  will  construed  apart  from  the 
statute  and  coupled  with  the  evidence  as  to  the  circum- 
stances of  the  testator,  implies  that  only  his  then  Hughson 
street  property  should  go  to  his  brother ;  all  his  other  and 
all  his  after-acquired  land  was  to  go  under  the  residuary 
clause.  The  aid  of  this  section  of  the  Statute  is  not 
.  required  to  carry  the  whole  of  the  estate  existing  at  the 
death  just  as  the  testator  intended.  The  after-acquired 
real  property  would  pass  under  C.  S.  XJ.  C.  c.  82,  sec.  11, 
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by  virtue  of  the  form  of  words  used  in  the  residuary 
clause.  In  short,  the  testator  has  expressed  his  intentions 
with  reference  to  all  land  acquired  by  him  after  the  date 
of  his  will,  by  appropriate  words  in  that  will,  and  it  would 
be  going  contrary  to  that  intention  to  declare  that  some 
after-acquired  property  should  be  withdrawn  from  the 
residuary  clause  and  held  to  pass  under  the  prior  specific 
devise.  The  fractional  decision  of  the  Court  of  Appeal  in 
VansicJde  v.  VansicJde,  9  A.  K.  352,  does  not  much  aid  in 
the  consideration  of  this  will;  but  my  conclusion  is,  I 
think,  in  accordance  with  the  principles  enunciated  by 
Chief  Justice  Spragge. 

These  three  houses  and  lots  fall,  therefore,  under  the 
residuary  clause,  and  as  that  is  void  because  the  residuary 
devisee  was  one  of  the  subscribing  witnesses  that  part  of 
the  property  will  be  dealt  with  as  upon  an  intestacy.  Costs- 
out  of  the  estate. 

I  may  refer  also,  on  the  general  question  of  construction^ 
to  :  In  re  Gibson,  L.  R.  2  Eq.  669  and  Wagstaffv.  Wagstaffy 
L.  R.  8  Eq.  229,  which  is  not  quite  in  accord  with 
some  expressions  used  by  the  same  Judge  (Rorailly,  M.  R.,) 
in  Lord  Lilford  v.  Powys  Keck,  30  Beav.  300.  This  last 
case  makes  apparentl}^  against  my  conclusions,  but  it  is. 
explicable  because  the  reference  in  the  will  to  after-acquired 
property  did  not  cover  the  kind  of  property  subsequently 
acquired,  and  if  the  subsequently  acquired  property  did 
not  pass  under  the  general  words  of  the  will  there  would 
have  been  an  intestacy,  against  which  the  Court  struggles- 

Re  Ord,  12  Ch.  D.  22,  shews  that  the  scope  of  the 
statute  is  not  to  be  extended  to  defeat  the  intention  of  the 
testator  as  expressed  in  the  will.  See  also  the  observations 
in  Jarm.  on  Wills,  vol.  1,  p.  608  (Randolph's  Am.  ed.) 
going  to  shew  that  if  the  statute  applies  it  may  render  the 
whole  devise  so  uncertain  as  to  invalidate  it,  because  no 
evidence  was  given  before  me  to  indicate  which  property 
on  Hughson  street  was  intended. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Ball  et  al.  v.  The  Crompton  Corset  Co.  et  al. 

Patent  of  invention — Substitution  of  one  method  and  material  for  another — 
Mechanical  equivalent. 

P.,  being  the  patentee  of  an  article  known  as  Florsheim's  Gore,"  part  of 
the  description  of  which  was  "  in  an  elastic  gore,  gusset,  or  section  *  * 
the  springs  arranged  in  groups  and  made  of  a  continuous  length  of  coiled 
wire,"  and  his  licensees  brought  an  action  against  the  defendants  who 
were  manufacturing  a  similar  gore,  the  only  variation  being  that,  in- 
stead of  continuing  the  coiled  spring  from  group  to  group  of  the  spring, 
they  severed  the  wire  and  connected  the  groups  of  springs  with  a  cord. 

Held,  merely  an  attempt  to  evade  the  patent,  and  that  it  was  an  infringe- 
ment. 

Held,  however,  that  the  substitution  of  coiled  wire  springs  for  India- 
rubber  springs  as  previously  used,  was  a  mere  mechanical  equivalent 
for  the  India-rubber,  and  that  it  did  not  possess  any  element  of  inven- 
tion, and  so  could  not  be  the  subject  of  a  patent. 

This  was  an  action  brought  by  Thomas  Hobart  Ball 
and  others,  one  of  whom  was  Simon  Florsheim,  the 
l^atentee,  against  the  Crompton  Corset  Company  and 
others,  for  an  injunction  to  restrain  the  defendants  from 
manufacturing  and  selling  corsets  containing  certain  gores 
or  gussets  made  elastic  by  a  spring  composed  of  one 
continuous  length  of  coiled  wire,  the  plaintiffs  alleging 
this  to  be  an  infringement  of  a  patent  granted  to  Flor- 
sheim on  the  29th  of  April,  1881,  for  an  elastic  gore  or 
gusset  for  wearing  apparel  known  as  "  Florsheim's  Gore." 

The  defendants  set  up  (1)  that  Florsheim  was  not  the 
first  inventor  ;  (2)  that  the  alleged  invention  was  not  new 
or  useful:  (3)  that  it  was  nut  the  proper  subject  of  a 
patent ;  (4)  that  it  had  previously  been  used  by  others  \ 
(d)  that  patents  for  the  same  invention  were  in  use  in 
England  and  the  United  States  for  more  than  twelve 
months  prior  to  the  application  for  the  Canadian  patent ; 
(6)  that  the  specification  for  the  plaintiffs'  patent  did  not 
comply  with  sec.  14  of  the  Patent  Act ;  and  (7)  that 
-Florsheim's  patent  claimed  more  than  he  had  a  right  to 
claim  as  new. 

The  action  was  tried  at  the  Spring  Sittings,  held  at 
Toronto  on  May  13,  14,  15,  16, 1884,  before  Proudfoot,  J. 
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The  facts  material  to  the  case  sufficiently  appear  in  the 
judgment  of  the  learned  Judge. 

Cassels,  Q.  C,  and  Akers,  for  the  plaintiffs.  There  is 
no  doubt  that  the  invention  is  useful.  The  best  evi- 
dence of  that  is,  the  defendants  wish  to  use  it.  The 
United  States  Commissioner  of  Patents  had  knowl- 
edge of  all  prior  patents  when  he  granted  the  Ameri- 
can patent  to  Florsheim,  No.  238,100.  Schilling  after  com- 
mencing proceedings  in  "interference"  abandoned  them, 
and  Florsheim  got  the  patent  in  the  United  States, 
upon  which  the  one  in  question  in  this  suit  is  founded. 
The  evidence  of  Lotz  shows  Schilling's  admission  that 
the  patent  was  Florsheim's.  The  object  of  the  patent 
was  the  practical  adaptation  of  continuous  coiled  wire 
springs  to  a  gusset  where  continuous  rubber  springs  had 
proved  a  failure.  They  were  not  a  mere  substitute  for 
India-rubber  nor  an  improvement  upon  it  :  Smith  v. 
Goldie,  9  S.  C.  R.  46 ;  Crane  v.  Price,  Webster's 
Cases  on  Letters  Patent  for  Inventions,  877,  393  ; 
Murray  v.  Clayton,  L.  R.  7  Ch.  570  ;  Smith  v.  Good- 
year Dental  Vulcanite  Co.,  93  U.  S.  R.  486,  497 ;  Put- 
nam V  Yerrington,  Merwin  on  the  Patentability  of 
Inventions,  518.  The  infringement  is  clearly  shewn 
by  the  defendant  Crompton  and  other  witnesses.  The 
thread  or  string  used  is  merely  a  colourable  variation, 
having  the  same  effect  as  the  wire — simplicity  is  no 
objection  to  a  patent:  Yates  y.  G.  W.  R.  Co.,  2  A.  R. 
226 ;  Hunter  v.  Carrick,  28  Gr.  489.  And  Florsheim  is 
clearly  shewn  to  be  the  inventor. 

Maclennan,  Q.C.,  Osier,  Q.C.,  and  C.  R.  W.  Biggar,  for 
the  defendants.  The  plaintiff  Florsheim  is  not,  and 
Schilling  is  the  true  inventor  of  this  gore  or  gusset. 
Florsheim  was  a  dealer  in  hats  and  gloves.  Schilling  was 
an  inventor  and  a  mechanic,  and  the  evidence  shews  he 
invented  this  gore,  showed  it  to  Florsheim,  and  gave  him 
an  interest  in  it  in  consideration  of  the  payment  by 
Florsheim   of  the   patent  fees.    The  English  patents, 
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especially  those  of  Miller,  show  that  the  idea  of  con- 
tinuous springs  was  not  new.  The  fact  of  the  "  inter- 
ference "  being  abandoned  by  Schilling  does  not  affect 
the  defendants.  There  is  no  new  discovery  here  by 
Florsheim.  All  the  elements  of  this  gore  or  gusset  are  old, 
and  were  anticipated  by  former  patents.  There  is  no 
inventive  faculty  displayed  in  the  aggregation  of  a  num- 
ber of  old  elements.  Florsheim  was  not  the  true  inventor, 
as  the  combination  had  been  previously  described :  Stead 
V.  Williams,  7  M.  &  G.  818.  In  the  case  of  crinolines  or 
hoopskirts  a  patent  was  claimed  for  the  use  of  steel  watch 
springs  in  lieu  of  whalebone,  but  it  was  held  that  that 
was  not  an  invention  that  could  properly  be  the  subject 
of  a  patent :  Thom'pson  v.  James,  32  Beav.  570  ;  Harwood 
V.  The  Great  Northern  R.  W.  Co.,  11  H.  L.  C.  654  ;  Hicks 
V.  Kelsey,  18  Wall.  674  ;  Brook  v.  Astor,  8  E.  &;  B.  478  ; 
.Smith  V.  Nichols,  1  Holmes,  N.  Y.  172,  21  Wall.  112  ;  Bump 
on  Patents,  &c.,  (1st  ed.)  38,  44,  45,  77,97.  Higgins  on  the 
Law  and  Practice  of  Patents  (1884  ed.)  127,  131.  As 
to  substitution,  see  Hotchkiss  v.  Greemuood,  4  McLean^ 
461,  11  How.  265;  Ex  p.  Maynard,  Laiv's  Dig.  478; 
Gould  Y.  Rees,U  Wall.  187;  Whitmans  Dig.  441,472; 
Horton  v.  Mahon,  12  C.  B.  N.  S.  437;  S.  G.,  16  C.  B. 
N.  S.  116,  141;  Ahell  v.  McPherson,  17  Gr.  23;  Bailey 
V.  Robertson,  3  App.  Cas.  1055 ;  Saunders  v.  Aston, 
3  B.  &.  Ad.  881  ;  Losh  v.  Hague,  1  Webster's  Cases 
on  Letters  Patent,  208  :  Clark  v.  Adie,  L.  K  10  Ch.  667, 
2  App.  Cas.,  423.  As  to  the  invention  see  Penn  v.  Bibhy, 
L.  K  1  Eq.  548,  2  Ch.  127.  The  combination  is  old,  and 
all  the  elements  are  shown  in  Miller's  patent,  which  was 
produced  :  Higgins'  Dig.  of  Patent  Cases,  p.  128  :  Saxby  v. 
The  Gloucester  Waggon  Co.,  7  Q.  B.  D.  305.  The  specifica- 
tion is  bad,  as  it  does  not  distinguish  what  is  new  from  what 
is  old,  and  the  only  new  part  is  the  substitution  of  wire 
springs  where  India-rubber  was  previously  used.  There  was 
no  claim  for  a  combination  by  a  claim  for  the  whole  thing 
as  new :  Lister  v.  Leather,  8  E.  &  B.  1004 ;  Foxivell  v.  Bos- 


ix.]        BALL  ET  AL.  V.  CROMPTON  CORSET  CO.  ET  AL.  231 


tock4>DeG.,  J.  &  S.  298,  Per  Westhiiry,  L.  C'.,at  p.p.  313-4. 
The  plaintiffs  do  not  claim  an  improvement,  but  a  new 
substantive  article  :  White  v.  Fenn,  15  W.  K.  348  ;  Patent 
Bottle  Envelope  Co.  v.  Seymer,  5  C.  B.  N.  S.  164  ;  Parkes 
V.  Stevens,  L.  K.  8  Eq.  358  ;  S.  C,  L.  R.  5  Cli.  36.  A  patent 
for  a  combination  does  not  cover  the  parts  separately  :  Gam- 
ble v.  Kurtz,  SC.  A.  4<25.  Goodeve's  Patent  Cases,  Index,  p. 
629,  sub.  tit. :  "  Subject  Matter  of  a  Patent,"  collects  all  the 
€ases.  The  claim  is  void,  and  the  patent  fails  under  s.  14  of 
the  Patent  Act  of  1872,  35  Yic.  c.  26.  The  patent  is  for  a 
mere  aggregation  of  old  elements  with  the  substitution  of 
another  old  material  for  India-rubber,  and  is  not  for  an 
improvement  in  a  known  combination :  Clark  v.  Adie, 
L.  R.  10  Ch.  667;  S.  C,  2  App.  Cas.  315,  see  judgment  of 
Lord  Cairns,  at  320,  321  ;  Curtis' s  Law  of  Patents  (4th  ed.) 
«.s.  Ill  (c).  111  (d),  311  :  Electric  Telegraph  Co.  v.  Brett, 
10  C.  B.  838.  The  alleged  invention  is  not  wholly  novel, 
and  in  so  far  as  it  is  not,  cannot  be  the  subject  of  an 
independent  patent.  The  use  of  a  new  material  to  pro- 
duce a  known  article  is  not  the  subject  of  a  patent  : 
Rushton  V.  Crawley,  L.  R.  10  Eq.  522  ;  Per  Malins,  Y.C., 
at  p.  529;  Hicks  v.  Kelsey,  18  Wall,  670;  Alden  v. 
Dewey,  1  Story's  Rep.  336.  Model  may  be  used  to  ex- 
plain specifications  :  Bump  on  Patents,  &c.,  (1st  ed.)  32  ; 
Putnam  v.  Hickey,  3  Bissel's  R.  161. 

Cassels,  Q.  C,  in  reply.  The  patent  itself  is  prima  facie 
evidence  in  favour  of  the  plaintiffs  :  Summers  v.  Ahell,  15 
Or.  532.  There  was  no  public  use  of  this  combination 
before  the  Canadian  patent,  and  the  mere  fact  that  it  was 
used  in  the  model  of  a  prior  American  patent  does  not 
prevent  the  issue  of  a  patent  here.  The  evidence  shows 
that  the  specification  is  quite  sufficient.  A  continuous 
wire  spring  was  never  used  before,  and  rubber  is  not  an 
equivalent  for  coiled  wire.  There  is  no  doubt  the  inven- 
tion is  useful,  and  that  the  wire  is  better  tlian  rubber,  as 
it  does  not  rot.  The  following  cases  were  also  cited : 
Harrison  v.  Anderston  Foundry  Co.,  L.  R.  1  App.  Cas. 
574  ;  Crane  v.  Price,  4  M.  &  G.  580,  approved  of  in  Smith 
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V.  Goldie,  9  S.  C.  R.  4^6 ;  Hayward  v.  Hamilton  (Court  of 
Appeal,  England,  not  reported) ;  Daiv  v.  Mey,  L.  K  3  Eq. 
496. 

June  25,  1884.  Proudfoot,  J.— The  plaintiffs  ai-e 
several  persons  (including  Simon  Florsheim,  the  patentee), 
trading  under  the  style  of  "  The  Chicago  Cor'^et  Com- 
pany," and  their  licensees  of  the  patent  in  question.  The 
defendants  are  the  Crompton  Corset  Company  and  some 
persons  who  have  purchased  and  sold  articles  said  to  be 
an  infringement  of  the  plaintiff's  patent. 

On  the  29th  April,  1881,  the  Government  of  Canada,  by 
Letters  Patent,  granted  to  Simon  Florsheim,  his  executors,, 
administrators,  and  assigns,  for  tive  years,  the  exclusive 
right,  privilege,  and  liberty  of  making,  constructing,  and 
using,  and  vending  to  others  to  be  used,  his  invention 
known  by  the  name  of  "  FJorsheim's  Gore,"  being  a  new 
and  useful  improvement  on  elastic  gores,  gussets,  &c.,. 
for  wearing  apparel — a  short  description  of  which  is  as 
follows  : — 

"  It  consi^^ts,  1st,  in  an  elastic  gore,  gusset  or  section,  for 
wearing  apparel,  composed  of  a  covering  material,  having 
tubes,  spiral  metal  springs  enclosed  by  such  tubes,  and  not 
extendinoj  to  the  edges  of  the  coverino^  material,  and 
stayed  at  their  ends  by  such  covering  material,  and  in- 
elastic margins  outside  of  the  springs. 

"  2nd.  In  an  elastic  gore,  gusset  or  section  of  the  char- 
acter described,  the  springs  arranged  in  groups,  and  made 
of  a  continuous  length  of  coiled  wire. 

"  3rd.  In  an  elastic  gore,  gusset  or  section  of  the  char- 
acter described,  the  metal  fastenino^s  '  C  '  exten diner  across 
the  ends  of  the  tubes  between  the  thicknesses  of  the 
covering  material." 

Two  of  the  defences  set  up  were,  that  Florsheim  was 
not,  and  that  Gustav  Schilling  was,  the  first  inventor ; 
and  that  the  defendants  had  not  infringed. 

Both  of  these  I  find  upon  the  evidence  in  favour  of  the 
plaintifis. 
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It  was  shown  that  the  only  variation  between  the  plain- 
tiffs' gore  or  gusset  and  that  made  by  defendants  is,  that 
instead  of  continuing  the  coiled  spring  from  group  to 
group  of  the  springs,  as  the  plaintiffs  do,  the  defendants 
sever  the  wire,  and  connect  the  groups  with  a  string  or 
cord.  This,  I  consider,  to  be  merely  an  attempt  to  evade 
the  pater  t,  and  that  it  is  an  infringement  of  the  invention. 

Other  defences  deny  the  invention  to  be  useful,  and 
deny  that  the  alleged  invention  was  one  for  which  a 
patent  could  be  granted,  and  say  that  the  invention  was 
used  b}^  others  before  the  alleged  invention  by  Florsheim, 
and  that  the  patents  for  the  invention  were  in  existence 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
in  the  United  States  of  America,  more  than  twelve 
months  prior  to  the  application  in  Canada  for  a  patent. 

It  was  clearly  established  that  the  invention  is  useful. 

As  to  the  other  defences,  I  think  I  must  find  in  favour 
of  the  defendants. 

Several  other  English  patents  were  produced  anticipat- 
ing different  parts  of  combination  of  the  plaintiffs,  but 
except  one  I  do  not  think  any  of  them  embraces  the 
whole  of  the  plaintiffs'  invention.  That  one  is  the  patent  to 
the  Millers  of  the  31st  of  December,  1866,  No.  3,451,  for 
improvements  in  the  manufacture  of  elastic  gussets.  That 
invention,  as  stated  in  the  specification,  had  for  its  object 
"  improvements  in  the  manufacture  of  gussets  suitable  for 
use  in  boots  and  stays  and  for  other  purposes.  In  the 
manufacture  of  gussets  it  had  been  usual  to  weave  the 
vulcanized  India-rubber  springs  in  the  fabric  in  the  process 
of  manufacture,  the  India-rubber  foiming  a  part  of  the 
warp  of  the  fabric ;  or  where  the  gussets  were  of  leather^ 
the  vulcanized  India-rubber  springs  were  commonly 
attached  to  the  leather  by  means  of  cement,  and  in  either 
case  each  line  or  spring  of  India-rubber  ^was  a  separate 
piece."  But  in  the  invention  of  the  Millers  they  "  secured 
the  vulcanized  India-rubber  springs  between  two  pieces  of 
woven  fabric,  leather,  or  other  material,  by  stitching  with 
a  sewing  machine,  the  stitches  running  in  parallel  lines,. 
30 — VOL.  IX  O.K. 
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and  passing  through  the  two  pieces  of  fabric  or  material 
between  the  India-rubber  springs,  and  the  springs  in 
p)lace  of  being  each  a  separate  piece,  were  in  one  piece ; 
the  length  of  the  vulcanized  India-rubber  cord  at  the  end 
of  each  traverse  across  the  gusset  being  turned  round  and 
caused  to  return  parallel  to  itself ;  thus  the  liability  of  the 
India-rubber  to  slip  and  work  out  of  the  gusset  was  much 
Teduced.  When  gussets  made  in  this  manner  are  worked 
into  boots  or  other  articles,  the  stitches  by  which  they  are 
secured  are  passed  through  a  margin  on  each  side  of  the 
gusset,  and  not  through  the  India-rubber  part  of  the 
fifusset  as  heretofore."  And  in  describins^  the  mode  of 
making  their  gusset  they  describe  a  process  of  crimping  or 
puckering,  and  also  a  mode  of  making  an  extra  strong 
marmn  of  inelastic  material. 

So  that  in  this  patent  there  is  a  combination  of  puckered 
or  crimped  cloth  for  the  gusset  tubes  formed  by  stitching 
the  double  thickness  of  cloth  and  the  employment  of  a 
continuous  spring. 

The  only  question  then  is,  whether  the  substitution  of 
a  coiled  spring  for  India-rubber,  and  the  arrangement  of 
the  tubes  into  groups  are  sufficiently  novel,  and  display 
enough  invention  to  entitle  the  plaintiffs  to  a  patent.  I 
think  they  are  not. 

[After  stating  the  evidence  of  several  of  the  witnesses, 
the  learned  Judge  proceeded  :] 

From  this  evidence  I  think  the  plain  result  is,  that  the 
■coiled  wire  is  only  a  mechanical  equivalent  for  the  India- 
rubber  spring,  and  that  it  does  not  possess  any  element 
of  invention. 

The  arrangement  of  the  tubes  in  groups  was  not  new, 
though  it  does  not  seem  to  have  been  so  used  in  con- 
nection with  a  continuous  spring  until  the  present  patent. 
Eut  it  does  not  seem  to  me  to  be  a  patentable  invention. 
The  only  use  of  the  arrangement  is  to  increase  or  diminish 
the  stiffness  of  the  gusset,  some  groups  having  more 
springs  than  others,  according  the  stiffness  desired  at  any 
particular  point.    But  this  is  not  an  invention  ;  it  is  only 


ix.]        BALL  ET  AL.  V.  CROMPTON  CORSET  CO.  ET  AL.  235 

a  mode  of  applying  the  invention  to  suit  particular  cases, 
and,  according  to  the  stiffness  required,  there  might  be  no 
group  at  all,  when  it  would  be  simply  the  Miller  arrange- 
ment. Leaving  out  a  spring  here  and  there  to  diminish 
the  tension  of  the  gusset  it  has  no  element  of  invention. 

In  Thompson  v.  James,  32  Beav.  570,  the  substitution 
of  hoops  made  of  steel  watch  springs  instead  of  hoops 
made  of  whalebone,  cane,  and  other  substances,  was  held 
not  to  be  the  subject  of  a  patent. 

What  combinations  of  old  inventions  will  sustain  a 
patent  was  discussed  at  considerable  length  in  Smith  v. 
Goldie,  in  the  Court  of  Appeal  and  in  the  Supreme  Court. 
I  adopt  the  language  of  Lord  Chelmsford  in  Penn  v. 
Bihhy,  L.  R.  2  Ch.  127,  135,  136,  quoted  by  Ritchie,  C.  J., 
that, "  It  is  very  difficult  to  extract  any  principle  from  the 
various  decisions  on  this  subject,  which  can  be  applied 
with  certainty  to  every  case ;  nor,  indeed,  is  it  easy  to 
reconcile  them  with  each  other.  *  *  *  *  jj^  every 
case  of  this  description  one  main  consideration  seems  to 
be,  whether  the  new  application  is  so  much  out  of  the 
track  of  the  former  use  as  not  naturally  to  suggest  itself 
to  a  person  turning  his  mind  to  the  subject,  but  to  require 
some  application  of  thought  and  study." 

In  Smith  v.  Goldie,  the  Supreme  Court  came  to  the 
conclusion  that  the  result  in  that  case  was  produced  by 
the  combined  and  simultaneous  action  of  the  draft 
upwards,  created  by  the  fan,  and  the  continuous  operfition 
of  the  brush  or  brushes  worked  by  the  machinery.  It  was 
the  simultaneous  action  of  both  which  produced  the 
result ;  it  would  not  have  been  obtained  by  the  indepen- 
dent action  of  either.  It  was,  therefore,  to  all  intents  and 
purposes,  a  combination  that  produced  simultaneous 
results,  this  simultaneous  action  not  having  been  previ- 
ously obtained. 

I  do  not  see  in  that  case,  much  relied  on  by  the  plain- 
tiffs' counsel,  or  in  the  numerous  cases  referred  to  in  it, 
anything  to  lead  one  to  the  conclusion  that  in  the  present 
case  there  was  any  such  novel  combination  as  is  necessary 
to  support  a  patent. 
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I  have  not  thought  it  necessary  to  refer  to  the  other 
patents  in  the  United  States,  nor  to  quote  minutely  the 
numerous  cases  cited  to  me ;  none  of  them  seem  to  me  to 
affect  the  decision  that  ought  to  be  arrived  at  in  this  case. 

The  action  is  dismissed,  with  costs. 

G.  A.  B. 


[CHANCERY  DIVISION.] 

Core  v.  The  Ontario  Loan  and  Debenture  Company 

ET  AL. 

Registered  title — Equitable  charge — Several  mortgages — Priority. 

"W.  and  his  son  W.  W.,  mortgaged  separate  parcels  of  land  owned  in 
severalty  to  the  defendant  company  for  $4000,  with  a  proviso  for 
releasing  W.  W.  's  land  on  payment  of  $500  and  the  other  parcels  on 
payment  of  sums  named.  The  covenant  for  payment  was  joint.  W. 
W.  afterwards  sold  his  land  to  J.  ~N.,  subject  to  the  payment  of  the 
$500  to  the  company.  W.  then  mortgaged  his  land  to  the  plaintiff,  by 
an  instrument  which  declared  it  subject  to  the  company's  mortgage, 
and  the  manner  in  which  the  $4000  was  distributed  upon  the  lands. 
The  various  conveyances  were  registered.  It  was  proved  that  W.  W. 
was  merely  a  surety  for  his  father  in  the  mortgage  transaction  with  the 
company,  but  the  plaintiff  had  no  notice  of  this. 

Held,  (reversing  the  judgment  of  Proudfoot,  J.)  that  the  plaintiff's- 
registered  title  prevailed  over  the  equity  of  W.  W.  to  charge  his  father's- 
lands  with  the  $500  for  which  he  (W.  W.)  had  made  his  land  liable, 
and  the  land  of  the  son  was  charged  in  favour  of  the  plaintiff  with  the 
$500  and  interest. 

Gray  v.  Ball,  23  Gr.  390,  approved  and  followed. 

This  was  an  action  brought  by  William  Edward  Core,„ 
against  the  Ontario  Loan  and  Debenture  Company,  William 
Wilson,  the  elder,  Elizabeth  Wilson,  his  wife,  William 
Wilson,  the  younger,  and  John  Wilson,  for  the  purpose  of" 
marshalling  certain  securities  under  the  following  circum- 
stances : 

William  Wilson,  the  elder,  was  the  owner  of  the  north 
half  of  lot  14  in  the  9th  concession  of  the  township  of 
Morris,  and  two  village  lots  in  the  village  of  Blyth,  and 
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applied  to  the  loan  company  for  a  loan  of  $4,000,  the  company, 
.however,  declined  to  make  the  advance  unless  additional 
security  was  given,  and  he  then  applied  to  his  son,  William 
Wilson,  the  younger,  to  become  his  surety  for  the  proposed 
loan  and  to  mortgage  his  land,  viz :  the  south  half  of  lot 
16,  in  the  8th  concession  of  the  said  township,  which  the  son 
consented  to  do.  And  thereupon,  by  an  indenture  dated 
the  16th  of  August,  1880,  between  the  two  Wilsons,  of  the 
first  part,  and  the  loan  company,  of  the  second  part,  after 
reciting  that  the  father  was  the  owner  of  the  north  half  of 
lot  14  and  of  the  two  village  lots,  and  that  the  son  was  the 
owner  of  the  south  half  of  lot  16,  and  that  they  had  agreed  to 
mortgage  the  same  for  the  sum  of  84,000  advanced  to  them, 
they  granted  the  lands  to  the  compan}^  in  fee,  with  a  pro- 
viso for  redemption,  and  a  covenant  for  payment  by  both 
the  mortgagors.  The  mortgagors  were  to  have  the  right 
to  have  the  following  parcels  respectively  released  from 
ilie  mortgage  as  soon  as  certain  sums  were  paid,  viz :  The 
south  half  of  lot  16  when  $500  should  have  been  paid,  or 
the  village  lots  when  $600  should  have  been  paid,  or  both 
the  foregoing  properties  when  $1,100  should  have  been  paid. 

By  an  indenture  made  the  13th  of  J ane,  1882, W.Wilson, 
the  younger,  in  consideration  of  $500,  granted  the  south 
half  of  lot  16  to  his  brother  John  Wilson,  in  fee,  subject, 
among  other  things,  to  $500  to  the  loan  company. 

By  an  indenture  of  February  14th,  1883,  W.  Wilson,  the 
elder,  having  borrowed  from  William  Edward  Core,  the 
present  plaintiff,  the  sum  of  $1,000  upon  the  security  of 
the  north  half  of  lot  14,  granted  the  same  to  him  in  fee, 
"  subject,  however,  to  a  mortgage  of  $4,000  to  the  Ontario 
Loan  and  Debenture  Company  of  London,  to  be  divided 
between  the  following  lands,  as  follows :  $2,900  on  the 
north  half  of  14,  and  $500  on  the  south  half  of  16,  and 
$600  on  the  two  village  lots,"  &;c. 

J ohn  Wilson  was  a  witness  to  the  deed,  and  the  attesta- 
tion clause  certified  that  it  was  first  read  over  to  Elizabeth 
Wilson,  a  party  to  it,  before  signing. 
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This  action  was  commenced  on  the  24th  of  March,  1884. 

Default  having  been  made  by  the  Wilsons  in  payment 
of  the  sums  secured  by  the  first  mortgage  mentioned,  the 
company  held  a  sale  of  the  lands,  as  stated  in  the  statement 
of  claim,  on  the  4th  of  April,  1884,  when  the  village  lots 
were  sold  for  $300,  and  the  north  half  of  14  for  $4,450, 
which  sums  were  more  than  enough  to  pay  the  loan  com- 
pany, but  the  surplus  was  not  enough  to  pay  the  plaintiff. 

The  plaintiff  claimed  to  have  a  lien  on  the  south  half  of 
lot  16,  to  the  amount  of  $500  at  least,  and  a  proportionate 
part  of  the  arrears  of  interest  due  to  the  company  on  their 
mortgage,  towards  satisfaction  of  the  balance  due  to  him 
after  the  application  of  the  surplus  proceeds  of  the  sales 
already  had,  and  if  necessary  to  stand  in  the  place  of  the  loan 
company,  with  all  their  rights  and  powers  under  their  mort- 
gage to  the  extent  of  the  said  sura  of  $500,  and  interest ; 
and  he  claimed  payment,  and  in  default  a  sale  of  the  south 
half  of  lot  16,  judgment  and  execution  for  his  debt,  interest 
and  costs  as  against  W.  Wilson,  the  elder,  and  an  account, 
if  necessary,  of  the  surplus  proceeds  of  the  sale  by  the 
loan  company, 

The  action  was  tried  at  Goderich,  on  October  24th,  1884, 
before  Proudfoot,  J. 

M.  G.  Gameron,  Q.C.,  and  M.  G.  Cameron,  for  the  plaintiff. 
We  have  a  right  to  have  the  securities  so  arranged  that  a 
person  holding  two  funds  as  security  shall  not  prejudice 
him  who  has  only  one  :  Aldrich  v.  Gooper,  8  Yes.  382,  2 
W.  &  T.  L.  C,  5th  ed.,  p.  80 ;  Quay  v.  ScuUhorpe,  16  Gr.. 
449;  Gwynne  v.  Edwards,  2  Russ.  289.  Core  had  a  right  to- 
redeem  the  prior  mortgage,  and  hold  it  against  all  the  pro- 
perties :  Garrett  v.  Johnstone,  13  Gr.  36.  Registration, 
was  no  notice  of  the  alleged  suretyship  of  W.  Wilson,.* 
Jr.,  and  the  plaintiff  had  no  notice  of  John  Wilson's  alleged 
equity  :  Dominion  Savings  and  Investment  Society  v.  Kit- 
tridge,  23  Gr.  631 ;  Browerv.  Canada  Permanent  Building' 
Association,  24  Gr.  509.  See  also  Joice  v.  Duffy,  5  C. 
J.,  0.  S.  141. 
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J.  T.  Garroiu  for  the  defendants,  William  Wilson,  Jr.,  and 
John  Wilson.  There  is  no  question  W.  Wilson,  Jr.,  was 
a  surety,  and  as  such  he  had  a  prior  equity  to  be  relieved 
from  liability.  Quay  v.  ScuUhorpe,  16  Gr.  449,  disposes  of 
the  case.  No  question  of  registry  or  of  notice  really  arises 
in  the  case.  Marshalling  is  only  permitted  when  there  are 
two  funds  of  a  common  debtor  :  Aldrich  v.  Cooijer,  2  W. 
T,  L.  C,  oth  ed.,  p.  80 ;  Sawyer  v.  Goodwin,  1  Ch.  D. 
351  ;  Daiusony.  Bank  of  Whitehaven,  4  Ch.  D.  639  ;  Dreiv 
V.  Lockett,  32  Beav.  499 ;  Johnston  v.  Reid,  29  Gr.  293. 

J.  Magee  for  the  Loan  Company.  The  company  are 
entitled  to  their  costs,  being  in  the  position  of  stakeholders, 

Cameron,  Q.  C,  in  reply.  W.  Wilson,  Jr.,  never  had 
any  equity  as  against  the  company.  He  could  not  have- 
required  them  to  exhaust  their  remedies  against  the  father. 
There  was  an  equity  between  the  father  and  son,  but  not 
against  the  company.  Wilson,  Jr.,  appeared  on  the 
registry  as  a  joint  debtor,  and  the  registry  law  prevents 
the  assertion  of  an  equity  which  is  not  registered.  Quay 
V.  ScuUhorpe  has  really  no  bearing  on  the  case  now  before 
us.  It  merely  is  a  case  of  a  surety  paying  a  creditor,  and 
becoming  entitled  to  all  the  securities  held  by  the  latter. 
Marshalling  is  not  confined  to  cases  where  the  securities 
are  made  by  the  same  debtor.  The  plaintiff  has  a  right  to 
stand  in  the  place  of  the  company  against  the  south  half 
of  lot  16.  I  refer  to  Mo^att  v.  Bank  of  Upper  Canada,  5 
Gr.  374;  Bowker  v.  Bull,  1  Sim.,  N.  S.  29;  South  v, 
Bloxara,  11  Jur.,  N.  S.  319;  i)e(7o^2/C67' on  Principal  and 
Surety,  328  ;  Bmjden  v.  Bignold,  2  Y.  0.  C.  C.  375  ;. 
Wigle  V.  Setterington,  19  Gr.  512;  Forrester  v.  Camphell,, 
17  Gr.  379  ;  Grey  v.  Ball,  23  Gr.  390 ;  Bell  v.  Walker,  20 
Gr.  558. 

November  8th,  1884.  Proudfoot,  J. — It  does  not  appear 
on  the  conveyances  that  W.  Wilson,  the  younger,  was  only 
a  surety  for  his  father,  but  it  was  satisfactorily  established 
by  parol  evidence  at  the  hearing  that  he  was  only  a  surety,, 
and  that  he  received  no  portion  of  the  mortgage  money. 
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The  plaintiff  contends  that  he  should  be  declared  to  have 
a  lien  on  the  south  half  of  lot  16,  or  be  subrogated  to  the 
rights  of  the  company,  because  the  company,  having  had 
security  on  several  parcels  of  land,  should  not  be  allowed 
to  realize  their  debt  out  of  the  one  parcel  on  which  the 
plaintiff  had  alone  security. 

The  plaintiff  also  argued  that  the  equitable  right  or 
interest  of  John  Wilson,  being  unregistered,  cannot  prevail 
against  a  subsequent  registered  equity  without  notice. 
The  plaintiff  has  a  subsequent  registered  deed,  but  not  a 
registered  equity.  The  cases  to  which  I  was  referred  of 
Wigle  V,  Setterington,  19  Gr.  512 ;  Forrester  v.  Campbell, 
17  Gr.  379  ;  Grey  v.  Ball,  23  Gr.  390,  and  Bell  v.  Walker, 
20  Gr.  558,  have  no  application,  for  in  these  cases  the  sub- 
sequent grantee  was  a  grantee  of  the  land  in  which  the 
unregistered  equity  was  claimed.  Here  the  equity  claimed 
by  John  Wilson  is  to  have  the  south  half  of  lot  16  released 
from  the  mortgage,  the  debt  having  been  paid  by  the  sale 
of  the  lands  of  the  principal  debtor,  but  the  plaintiff  is  not 
a  grantee  of  the  south  half  of  lot  16.  If  the  registry  law 
could  in  any  case  apply  with  regard  to  the  equities  now  in 
question  it  certainly  cannot  apply  here. 

The  plaintiff  also  argued  that  he  might  have  redeemed 
the  loan  company,  and  thus  got  a  charge  on  the  whole 
property  for  both  debts.  Assuming  the  plaintiff  to  have 
the  right  to  redeem,  and  the  law  of  consolidation  to  apply^ 
he  could  not  charge  John  Wilson's  land  with  the  amount 
of  his  mortgage.  In  Fisher  on  Mortgages,  1st  ed.,  sec.  1246, 
the  law  is  stated  in  these  terms :  "  If  two  join  in  mortgaging 
their  several  estates  to  the  same  mortgagee,  to  secure  a  sum 
advanced  to  them  both,  or  to  one  of  them  only,  and  then 
one  mortgages  to  the  same  mortgagee,  for  his  own  debt, 
property,  part  of  which  w^as  included  in  the  former  mort- 
gage ;  he  who  is  not  mixed  up  with  the  last  security  shall 
not  have  the  onus  of  redeeming  it." 

But  the  action  is  not  brought  to  consolidate  the  securi- 
ties ;  it  is  to  mar  shall  them. 
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It  is  essential  to  the  application  of  the  doctrine  of 
marshalling,  not  only  that  there  should  be  two  creditors  of 
the  same  person,  but  that  one  of  them  should  have  two 
funds  belonging  to  the  same  person  to  which  he  can  resort. 
In  ex  varte  Kendall,  17  Ves.,  at  p.  520,  Lord  Eldon 
observes  :  "  It  was  ne7er  said  that  if  I  have  a  demand 
against  A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go 
fiofainst  A.  without  more;  as  if  B.  himself  could  insist  that 
A.  ought  to  pay  in  the  first  instance,  as  in  the  ordinary 
case  of  drawer  and  acceptor,  or  principal  and  surety  ;  to 
the  intent  that  all  the  obligations,  arising  out  of  these 
complicated  relations,  may  be  satisfied  ;  but  if  I  have  a 
demand  against  both,  the  creditors  of  B.  have  no  right  to 
€ompel  me  to  seek  payment  from  A.,  if  not  founded  on 
some  equity,  giving  B.  the  right,  for  his  own  sake,  to  compel 
me  to  seek  payment  from  A." 

The  rule  is  not  confined  to  the  administration  of  assets, but 
is  applied  to  other  cases  where  the  parties  are  living.  Lord 
Hardwicke,  in  Lanoy  v.  Diike  of  Atliol,  2  Atk.,  at  p.  446, 
says  that  if  a  person  who  has  two  real  estates,  mortgages 
iDoth  to  one  person,  and  afterwards  only  one  estate  to  a 
second  morto-ao-ee,  who  had  no  notice  of  the  first,  the  Court; 
in  order  to  relieve  the  second  mortgagee,  has  directed  the 
rfirst  to  take  his  satisfaction  out  of  that  estate  only  which 
is  not  in  the  mortgage  of  the  second  mortgagee.  Here,  it 
will  be  noticed,  there  is  one  debtor  with  two  estates.  And 
marshalling  is  not  enforced  to  the  prejudice  of  third  parties, 
Aldrich  v.  Cooper,  8  Yes.  308,  avoids  dealing  with  the 
rights  of  third  persons  intervening.  And  in  Averall  v. 
Wade,  Lloyd  &  Gould,  Temp.  Sugd.  282,  it  was  held  that, 
where  a  person  seized  of  several  estates  and  indebted  by 
judgments,  settled  one  of  the  estates  for  valuable  consider- 
ation, and  subsequently^  acknowledged  other  judgments,  the 
subsequent  judgment  creditors  had  no  equity  to  compel 
the  prior  judgment  creditors  to  resort  to  the  settled 
estates. 

In  the  case  of  Gwynne  v.  Edivards,  2  Russ.  289,  the 
double  fund  was  the  property  of  the  one  debtor. 

31 — VOL.  IX  O.R. 
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The  same  rule  prevails  in  the  United  States.  In  Dorr 
V.  Shaiu,  4  Johns.  Ch.  17,  the  defendant  had  a  joint  judg- 
ment against  David  Stafford  and  his  son  Peter  Stafford, 
which  was  a  lien  on  seventy-two  acres  belonging  to  the- 
father,  and  thirty  acres  of  the  son's.  The  plaintiff  held  a 
younger  judgment  lien  on  the  father's  land.  He  subse- 
quently bought  the  father's  land,  and  the  defendant  became 
the  purchaser  of  that  which  was  owned  by  the  son.  The 
plaintiff  sought  to  have  the  defendant  enjoined  from  levying 
on  the  seventy-two  acre  tract,  or  be  compelled  to  assign  his 
judgment  to  the  plaintiff  on  receiving  the  debt,  interest 
and  costs.  Chancellor  Kent  said  if  both  judgments  had 
been  against  David  Stafford  only,  the  rule  that  the  prior 
creditor  must  be  thrown  first  on  the  fund  not  reached  by 
the  second  judgment  might  have  applied,  and  continued: 
"but  here  we  have  no  means  of  knowing  whether  he  or 
his  son  ought  to  pay  the  debt;  and  it  might  be  very 
unjust  as  between  these  two  original  debtors,  if  the  Court 
should  interfere,  and  charge  the  debt  upon  one  of  them, 
instead  of  the  other.  They  are  not  before  the  Court,  and 
we  have  nothing  in  the  case  to  guide  us  in  making  a  selec- 
tion between  them." 

What  was  uncertain  in  Dorr  v.  Shaiu  has  been  rendered 
certain  in  the  case  before  me,  for  both  the  father  and  son 
are  before  the  Court,  and  it  has  been  established  that  the 
debts  were  both  those  of  the  father,  and  that  the  son  was- 
surety  for  one  of  them  only. 

The  American  cases  are  equally  clear  that  a  Court  of 
equity  will  not  compel  a  creditor  to  proceed  against  the 
estate  of  a  surety,  in  order  to  leave  the  principal's  estate 
free  for  the  discharge  of  his  debts.  For  as  the  surety  has 
a  right  of  subrogation  against  the  principal,  so  no  one 
claiming  ynder  the  principal  can  be  entitled  to  subrogation 
against  the  surety  :  Johns  v.  Reardon,  11  Md.  465  ;  Ayres 
V.  Husted,  115  Conn.  503. 

And  in  our  own  Court,  Quay  v.  Sculthorpe,  16  Gr.  449^ 
is  equally  pronounced  in  regard  to  the  surety's  right,  and 
is  in  fact  decisive  of  the  present  case.    There  James  Fox 
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had  mortgaged  his  land  to  a  building  society,  and  Scul- 
thorpe  had  mortgaged  his  land  for  payment  of  it  as  surety. 
Fox  afterwards  made  another  mortgage.  The  building 
society  took  proceedings  against  both  Fox  and  Sculthorpe,. 
and  placed  a  writ  against  lands  in  the  hands  of  the  sheriff. 
Sculthorpe  made  mortgages  of  his  lands,  and  subsequently 
the  sheriff  sold  the  lands  of  Sculthorpe.  It  was  held  that 
the  mortgagees  of  Sculthorpe  the  surety  were  entitled  to 
the  benefit  of  the  mortgage  given  to  the  building  society 
by  Fox  as  against  any  subsequent  mortgage  by  the  mort- 
gagor. 

Bv  the  sale  of  the  north  half  of  lot  14  and  of  the  village 
lots,  the  debt  for  which  William  the  son  became  surety 
was  discharged,  and  John  has  the  right  to  insist  upon  this 
discharge,  and  that  the  south  half  of  lot  16  is  no  longer 
liable. 

The  plaintiff  also  places  his  right  in  his  statement  of 
claim  upon  the  ground  that  the  father  represented  that 
only  $2,900  of  the  mortgage  to  the  loan  company  wa& 
charged  on  the  north  half  of  lot  14,  and  at  the  hearing  he 
insisted  that  John  Wilson  had  notice  of  this  representation, 
and  thus  enabled  the  father  to  commit  a  fraud  on  the 
plaintiff.  It  might  suffice  to  say  that  no  charge  of  this- 
nature  is  made  against  John  in  the  statement  of  claim. 
But  I  do  not  think  it  is  open  to  the  plaintiff  to  place  his 
case  on  that  ground.  He  knew  of  the  mortgage  to  the 
loan  company,  and  his  own  is  expressly  made  subject  to  it^ 
and  on  the  ordinary  rule  he  must  be  taken  to  have  known 
its  contents.  But  the  plaintiff  on  his  examination  as  a 
witness  says  that  W.  Wilson,  the  elder,  told  him  there  was 
$4,000  against  the  whole  property.  In  fact  there  seems  to 
have  been  no  representation  not  embodied  in  the  mortgage 
to  the  plaintiff,  and  that  states  that  the  loan  company  had 
a  mortgage  for  $4,000,  to  be  divided  between  the  following 
lands,  &;c.  That  is  not  an  incorrect  description  of  the 
mortgage  to  the  loan  company,  for  the  south  half  of  lot  16 
w^as  to  be  discharged  on  payment  of  $500,  and  the  village 
lots  on  payment  of  $600,  and  both  on  payment  of  $1,100, 
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thus  leaving  S2,900  for  the  north  half  of  lot  14.  But  the 
mortgage  was  stated  to  be  on  the  whole,  and  involved 
the  right  in  the  mortgagee  to  realise  out  of  an}''  and  every 
part  of  the  mortgaged  property. 

The  loan  Company  are  defendants,  but  have  no  interest 
in  the  surplus  in  th.ir  hands,  and  are  ready  to  pay  as  the 
Court  may  direct.  They  are  necessary  parties  in  regard  to 
the  right  of  subrogation  claimed  by  the  plaintiff. 

The  case  shortly  resolves  itself  into  the  case  of  two 
equities,  of  which  the  plaintiff's  is  the  later. 

The  plaintiff  is  entitled  to  the  surplus  in  the  hands  of  the 
loan  Company,  and  John  Wilson  is  entitled  to  have  the 
mortgage  to  the  company  released  as  to  the  south  half  of  lot 
16.  The  plaintiff  must  pay  the  costs  of  all  the  defendants 
except  W.  Wilson,  Sr.,  and  the  surplus  in  the  hands  of  the 
company  may  be  applied  in  or  towards  the  discharge  of 
them.  If  more  than  sufficient  for  that  purpose  the  balance 
will  be  paid  to  the  plaintiff.  The  plaintiff  is  entitled  to 
judgment  against  W.  Wilson,  the  elder,  for  his  debt  and 
costs  of  suit,  as  if  he  had  been  the  sole  defendant.  The 
action  is  dismissed  aofainst  Elizabeth  Wilson,  William 
Wilson,  the  younger,  and  John  Wilson.  If  the  amount  of 
the  claim  against  W.  Wilson,  the  elder,  is  disputed,  there 
will  be  a  reference  to  the  Master  at  Goderich  to  take  the  ac- 
count. The  loan  Company  will  be  ordered  to  pay  the 
surplus  in  their  hands  in  accordance  with  the  above  direc- 
tions, and  to  execute  a  discharge  of  their  mortgage  as  to 
the  south  half  of  16. 

A.  H.  F.  L. 


The  plaintiff  appealed  from  this  judgment  to  the 
Divisional  Court,  and  the  appeal  was  argued  on  Feb- 
ruary the  ISth,  1885,  before  Boyd,  C,  and  Ferguson,  J. 

.  Maclennan,  Q.  C,  for  the  appellant.  The  defendants, 
the  company,  are  the  mortgagees  of  three  different 
parcels  and  have  security  on   all   three  for  their  debt, 
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while  my  client  is  mortgagee  of  only  one  of  the  three^ 
and  he  claims  that  his  piece  should  be  sold  last  under  the 
power  of  sale  in  the  company's  mortgage.  It  is  clear  that 
if  there  had  been  no  suretyship  the  plaintiff  would  have 
the  right  he  claims  on  the  documents  as  they  exist,  viz.,  to 
charge  $500  on  the  son's  land,  but  I  contend  that  as 
against  the  plaintiff's  registered  mortgage  the  suretyship 
right,  which  is  an  unregistered  equity,  cannot  prevail.  All 
the  cases  in  the  judgment  appealed  from  are  discussed  in 
Aldrich  v.  Cooj^er,  2  White  &  T.  L.  C,  4th  ed.,  vol.  2,  p.  78. 
My  contention  rests  on  the  registry  law.  The  right  of  the 
son  to  be  relieved  of  the  S500  charged  upon  his  land  is  an 
equitable  right,  and  if  it  were  not  for  the  suretyship  he 
would  not  have  it :  and  it  not  being  registered,  but  the 
plaintiff's  mortgage  being  registered,  and  the  plaintiff  having 
no  notice  of  the  son's  equitable  right,  the  registry  law  must 
protect  his  legal  rights.  If  he  had  had  any  notice  he  could 
not  claim  this.  The  mortgages  speak  for  themselves,  and 
not  having  any  notice  the  plaintiff  advanced  his  money  in 
good  faith,  so  that  it  would  be  a  fraud  on  him  if  the 
undiscovered  suretyship  should  place  any  other  incum- 
brances before  him.  John,  the  son,  who  is  the  purchaser 
from  the  son  William,  the  original  mortgagor  with  the 
father,  is  in  no  better  position  than  William,  for  his  deed 
mentions  the  mortgage  to  the  Loan  Company.  In  fact  his 
position  is  not  so  good,  for  he  knew  of  the  loan  from  the 
plaintiff  and  how  the  money  of  the  loan  from  the  com- 
pany was  alleged  to  be  distributed,  and  that  $500  of  it 
was  said  to  be  on  his  land.  The  original  mortgage  was  a 
joint  mortgage  and  showed  no  apportionment  of  any 
amounts;  then  the  deed  was  made  from  William  to  John  and 
John  took  William's  place  and  his  land  was  made  subject 
to  $500;  then  the  mortgage  to  the  plaintiff  is  an  apportion- 
ment, and  he  is  entitled  now  as  a  consequence  of  what 
took  place  to  have  John's  piece  charged  with  $500.  On 
the  face  of  the  mortgage  to  the  company  William  Wilson,, 
the  father,  had  an  apparent  interest  in  lot  16  (John's  lot) 
and  he  gave  the  plaintiff,  in  his  mortgage  to  him,  his  right 
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of  distribution  as  to  that,  and  the  plaintiff  registered  it. 
The  present  state  of  affairs  is  not  only  hurtful  to  the 
plaintiff  but,  if  allowed,  as  contended  for  by  John,  would 
1be  fraudulent  by  him  against  the  plaintiff.  The  written 
and  registered  documents  should  control  the  matter.  When 
the  plaintiff  took  his  mortgage  he  took  subject  only  to 
S2.900,  and  the  suretyship,  if  any,  should  not  be  allowed  to 
prejudice  him.  The  rights  of  the  parties  will  be  settled 
even  after  changes  have  taken  place,  and  the  plaintiff  is 
entitled  to  be  put  in  the  place  of  the  company  :  Fisher  on 
Mortgages,  4th  ed.,  s.  1,117.  If  there  was  nothing  else  in  the 
case,  the  fact  of  the  father  executing  the  mortgage,  wherein 
the  mortgage  money  was  distributed,  to  the  plaintiff 
with  the  knowledge  of  the  son,  he  being  the  witness  and 
hearing  it  read  over  and  not  notifying  the  plaintiff  in 
any  shape,  is  sufficient  to  estop  him  from  setting  up  his 
present  claim,  and  it  is  too  late  for  him  to  do  so  now. 
R  S.  O.  c.  Ill,  s.  81,  provides  that  no  equitable  lien 
charge,  etc.,  shall  be  deemed  valid  as  against  a  regis- 
tered instrument,  etc.  [Boyd,  C. — Could  you  redeem 
the  mortgage  and  hold  it  against  the  father  and  son  ?] 
Certainly.  Moss,  Q.C.— Oh,  no  !  Not  at  all !  [Boyd,  C. 
— If  a  stranger  bought  it  could  he  not  ?]  Mos^,  Q.C — 
Yes.  [Boyd,  C. — Then  why  not  the  subsequent  mort- 
gagee ?]    Moss,  Q.C. — That  is  where  the  difference  is  ! 

Moss,  Q.C,  for  Willicam  and  John  Wilson.  As  to  John's 
position  as  a  witness  to  the  plaintiff's  mortgage,  no  such 
case  is  made  out  by  the  plaintiff's  pleadings,  and  it  is  not 
charged  that  he  stood  by  and  was  silent,  or  that  his  con- 
duct had  anything  to  do  with  the  position  of  the  mort- 
gages. Plaintiff  did  not  rely  on  that  until  he  came  to  his 
argument,  as  the  evidence  shows  the  documents  were  put 
in  at  the  trial  without  any  proof  of  the  fact  that  John  was 
a  witness,  and  none  was  given  when  he  closed  his  case.  It 
only  appeared  in  plaintiff's  evidence  when  called  in 
rebuttal.  [Boyd,  C. — But  if  that  is  a  turning  point  of  the 
case  would  it  not  be  unreasonable  not  to  allow  him  an 
opportunity  to  give  the  evidence  ?]    His  father  may  have 
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told  him  the  mortgage  was  something  else :  Silverthorn  v. 
Hunter,  26  Gr.  390.    My  learned  friend  seems  to  treat 
John  as  if  he  was  in  some  way  liable  to  pay  the  company 
yet ;  but  the  fact  is,  the  father  has  paid  them  in  full,  and 
the  position  of  the  parties  is  changed.    The  father  could 
not  compel  him  to  do  it,  because  he  had  no  claim  against 
either  William  or  John.    [BoYD,  C. — The  apportionment 
Avas  subsequent  to  your  getting  the  property  ?]    Yes,  but 
our  land  is  freed  now  by  the  company  being  paid.    If  the 
father  could  have  thrown  anything  on  the  son's  land  the 
plaintiff  here  could.    [Ferguson,  J. — But  Mr.  Maclennan 
says  his  client  took  without  any  notice  of  the  suretyship 
^nd  has  a  registered  title,  so  that  the  suretyship  cannot  be 
set  up  against  him.]    The  only  right,  if  any,  that  the 
plaintiff  had  was  an  equity,  and  that  can  be  overthrown 
b>y  a  higher  equity,  and  the  registry  law  does  not  affect  it  : 
Boucher  v.  Smith,  9  Gr.  347.    Where  does  the  registry  law 
give  the  plaintiff  the  right  he  claims  ?    There  is  nothing 
registered  against  our  land  now,  and  if  the  plaintiff  was  to 
attempt  to  register  anything  he  has  notice.  It  is  quite  clear 
there  was  no  duty  on  the  registrar  to  register  the  plaintiff's 
mortgage  on  our  land,  it  should  be  registered  only  on  the  lot 
transferred:  Ontario  Industrial  Loan  d&c.  Go.  v.  Lindsay,  3 
O.  R.  66.    The  pleadings  do  not  claim  the  benefit  of  the 
registry  laws.    The  doctrines  of  marshalling  do  not  apply. 
As  to  prior  equity  prevailing,  see  Merchants  Bank  v. 
Morrison,  19  Gr.  1.    As  to  the  position  of  a  surety  who 
paid  off  as  against  the  original  parties  :  Drew  v.  Lockett, 
32  Beav.  499.    I  refer  also  to  Barker  v.  Eccles,  17  Gr. 
277 ;  Dawson  v.  The  Bank  of  Whitehaven,  4  Ch.  D.  639 ; 
Bowker  v.  Bull,  1  Sim.  N.  S.  29  ;  Goote's  Law  of  Mort- 
gages, 4th  ed.,  823,  824,  825,  970. 
Hoyles  appeared  for  the  company. 
Maclennan,  Q.C.,  in  reply.    The  pleadings  show  that 
John  knew  the  representations  of  the  father  and  what  the 
plaintiff  claimed.    Boucher  v.  Smith,  9  Gr.  347,  is  merely 
a  case  of  marshalling,  and  the  question  of  registration 
raised  here  did  not  come  up  in  it.    My  learned  friend  says 
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the  plaintiff's  mortgage  could  not  be  registered  on  the- 
son's  lot.  The  registry  law  provides  that  delivery  of  the 
instrument  properl}^  proved  to  the  registrar  is  all  that  is- 
necessary  to  make  it  a  registered  instrument,  and  all 
affected  must  take  notice  of  it.  The  rights  of  a  surety  are 
purely  equitable.  This  is  not  a  case  of  two  simple  equities 
to  be  decided  by  the  priorities, 

March  21,  1885.  Boyd,  C. — According  to  the  terms  of 
the  mortgage  executed  by  father  and  son  to  the  Loan 
Company  both  are  liable  as  principals  ;  but  as  between 
themselves  the  son's  land  is  primarily  liable  for  $500  and 
the  father's  land  is  primarily  liable  for  the  balance  of  $3,500. 
The  son  William  conveys  his  land  (lot  16)  to  his  brother 
John,  subject  to  the  payment  of  this  $500  ;  and  the  father 
mortgages  his  land  (lot  14)  to  the  plaintiff.  In  this  mortgage 
is  set  forth  the  manner  in  which  the  $4,000,  payable  to- 
the  Loan  Company,  is  distributed  upon  the  father's  and 
son's  land  respectively,  and  to  this  mortgage  the,  brother 
John  is  a  subscribing  witness.  Upon  this  state  of  facts 
each  parcel  of  land  is  to  bear  its  own  share  of  the  $4,000  ^ 
and  the  son  has  no  right  to  onerate  the  father's  land 
with  payment  of  the  $500  which  is  apportioned  to  the 
son's  land.  Upon  this  state  of  facts  John  (who  stands  in. 
William's  shoes)  has  no  right  to  cast  the  $500  with 
wdiich  his  land  is  charged  upon  the  land  held  in  mortgage 
by  the  plaintiff'.  But  this  the  defendants  claim  to  do 
because,  as  they  say  and  prove,  William  was  only  a  surety 
for  the  father.  That  fact  is  not  disclosed  on  the  registry,, 
nor  was  it  made  known  to  the  plaintiff  before  he  became  a 
registered  mortgagee.  It  thus  appears  that  the  defendants 
are  setting  up  an  unregistered  equity  to  change  the 
legal  character  and  effect  of  the  company's  mortgage  as 
against  and  to  the  prejudice  of  the  plaintiff",  a  subsequent 
mortgagee  without  notice.  The  effect  of  this  evidence  is 
to  make  the  father  and  his  land  primarily  liable  for  the 
payment  of  the  whole  $4,000,  but  this  is  an  equity  which 
cannot  be  enforced  as  against  the  plaintiff,  who  took  his. 
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mortgage  on  the  footing  of  the  contract  as  to  the  dis- 
tribution of  the  debt  set  forth  in  the  company's  mortgage. 
The  case  is  within  sec.  81  of  the  Registry  Act.  The  son 
has,  by  reason  of  his  suretyship,  an  equitable  interest 
affecting  the  father's  land  by  virtue  of  which  he  could,  as 
between  him  and  his  father,  insist  on  the  father's  land 
being  first  levied  upon  for  the  payment  of  the  whole 
$4,000  mortgage.  But  that  equitable  right  ceases  to  be 
valid  when  it  comes  into  conflict  with  the  subsequent 
rights  of  a  registered  mortgagee  of  the  land  which  it  is 
sought  to  subject  to  this  additional  burden.  That  is  the 
meaning  of  this  section  of  the  Act  as  expounded  in  Grey  v. 
Ball,  23  Gr.  394,  a  decision  which  has  never  been  ques- 
tioned. For  this  short  reason  I  think  the  judgment  in 
appeal  should  be  reversed,  and  that  it  should  be  declared 
that  the  land  of  the  son  is  to  be  charged  in  favour  of  the 
plaintiff  with  payment  of  S500  and  interest  thereon  from 
the  date  of  the  sale  by  the  Loan  Company. 

This  to  be  paid  in  a  month  (otherwise  sale)  as  also  the 
costs  of  the  litigation,  which  should  be  borne  by  the 
unsuccessful  defendant  (i.e.  John.) 

Ferguson,  J. — The  facts  are  clearly  and  at  length  stated 
in  the  judgment  by  Mr.  Justice  Proudfoot.  The  mortgage 
to  the  Loan  Company  securing  the  $4,000  was  made  jointly 
by  Wilson  the  father  and  William  Wilson  the  son.  The 
covenant  to  pay  this  money  was  their  joint  covenant.  It 
stated  the  ownership  of  the  lands  respectively,  and  pro- 
vided that  the  mortgagors  were  to  have  the  right  to  have 
the  lands  of  the  son  released  from  the  mortgage  on  pay- 
ment of  $500.  It  also  provided  that  they  were  to  have 
the  right  to  have  another  part  of  the  lands  (the  village 
lots)  released  on  payment  of  $600.  This  is  perhaps  not 
material.  The  mortgage  was  duly  registered,  and  the 
plaintiff  at  the  time  of  taking  his  mortgage  had  otherwise 
notice  of  it,  hut  he  had  not  any  notice  that  William,  the 
son,  was  surety  only  for  his  father  in  maJcing  the  trans- 
action with  the  Loan  Company.    It  was  admitted  that 
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the  title  to  each  of  the  parcels  of  land  was  a  registered 
title  throughout.  It  was  not  contended  that  the  defendant 
John  Wilson  had  any  greater  or  better  right  than  had  been 
that  of  his  brother  William,  the  conveyance  to  him  from 
his  brother  having  been  made  expressly  subject  to  this 
mortgage  as  well  as  another  mortgage,  which  is  not  in 
question  here.  The  mortgage  to  the  plaintiff  was  expressed 
to  be  subject  to  the  mortgage  to  the  Loan  Company, 
stating  that  the  moneys  thereby  secured  to  the  Loan 
Company  were  apportioned  amongst  the  properties  mort- 
gaged, so  that  the  father's  lands  (those  embraced  in  the 
plaintiff's  mortgage)  were  onerated  with  $2,900,  and  the 
lands  of  the  son  William  (now  the  son  John)  with  $500. 
This  mortgage  to  the  plaintiff  was  duly  registered.  The 
defendant  John  Wilson  was  a  subscribing  witness  to  the 
execution  of  it,  and  the  attestation  clause  certifies  that  it 
was  read  over  before  being  signed  by  one  of  the  parties  to 
it.  T  think  that  the  plaintiff  was  under  these  circumstances 
justified,  when  making  the  mortgage  transaction  ,with  the 
father,  in  assuming  that  the  son's  land  was  onerated  with 
and  primarily  liable  for  the  payment  of  $500  of  the 
moneys  secured  by  the  mortgage  to  the  Loan  Company^ 
a^nd  in  relying  upon  this  as  being  the  fact ;  and  that  the 
defendant  John  Wilson  has  now  no  right  as  against  the 
plaintiff  to  cast  the  payment  of  this  $500  upon  the  lands 
of  the  father  mortgaged  to  the  plaintiff.  It  is  claimed  by 
the  defence  that  John  has  this  right,  for  the  reason  that 
the  son  William  was  surety  only  for  the  father.  This 
suretyship  does  not  appear  in  any  way  in  the  registry 
office  ;  its  existence  was  not  denied,  but,  as  before  stated^ 
the  plaintiff  had  no  notice  of  it  at  the  time  of  taking  or 
registering  his  mortgage.  This  was  admitted,  or  at  least  not 
disputed,  and  I  think  this  claim  and  the  contention  in 
favour  of  it  are  met  by  section  81  of  the  Registry  Act, 
R.  S.  O.  cap.  Ill,  and  the  construction  placed  upon  the 
section,  or  rather  effect  given  to,  it  by  the  late  Chief 
Justice  in  the  case  Grey  v.  Ball,  23  Gr.  390,  at  395, 
Avhere  he  says :  "  I  think  I  ought  to  give  effect  to  the  Act 
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according  to  what  appears  to  be  its  intent,  viz.,  to  make  it 
safe  for  purchasers  of  land  to  deal  in  the  matter  of  title 
as  far  as  practicable  upon  what  appears  in  the  registry 
office." 

I  think  this  claim,  set  up  by  the  defendant  John  Wilson, 
is  in  its  nature  an  equitable  interest  in  lands,  and  that,  so 
far  as  the  plaintiff  is  concerned,  it  was  defeated  by  the 
registered  instrument  (the  plaintiff's  mortgage). 

For  these  reasons  I  agree  in  the  conclusions  expressed 
by  the  Chancellor  in  his  judgment. 

a.  A.  B. 


[CHANOEEY  DIVISION.] 

The  Vickers  Express  Company  v.   The  Canadian 
Pacific  Kailway  Company  et  al. 

Consolidated  Railway  Act,  1879 — Express  companies— Reasonableness  of 
rates — Facilities — Employment  of  station  agents  as  agents  of  express 
company — Preference  of  one  express  company  over  another. 

In  an  action  by  an  express  company  against  a  railway  company  and 
another  express  company  to  whom  certain  privileges  were  granted  by 
the  railway  company  which  were  withheld  from  the  plaintiffs,  the 
principal  one  being  that  of  employing  the  railway  station  agents  to  act 
as  agents  of  the  defendant  express  company,  and  in  which  it  was  also 
claimed  that  the  rates  charged  by  the  railway  company  to  the  plaintiffs 
were  unreasonable. 

Held,  that  even  if  the  Conrt  had  jurisdiction  to  inquire  into  the  reason- 
ableness of  the  rates,  which  was  doubtful,  no  collusion  being  shewn 
between  the  defendant  companies,  it  would  not  on  the  record  and 
evidence  in  this  case  do  so. 

Held,  also,  that  the  employment  of  the  station  agents  of  a  railway  com- 
pany to  act  as  agents  of  express  companies,  with  the  privileges  they 
had  at  the  stations,  is  a  "facility"  within  the  meaning  of  the  Con- 
solidated Eailway  Act  of  1879,  42  Vic.  c.  9,  s.  60,  sub-s.  3  (D.),  and 
that  when  such  privilege  is  granted  to  one  express  company  and  refused 
to  another,  whether  by  contract  or  obligatory  arrangement  or  not,  it  is 
an  illegal  bargain  in  contravention  of  the  third  sub-section  of  the  Act. 

This  was  an  action  brought  by  The  Vickers  Express 
Company  (Limited)  against  The  Canadian  Pacific  Railway 
Company  and  the  Dominion  Express  Company,  to  compel 
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the  railway  company  to  afford  the  plaintiff  company  the 
same  facilities  in  conducting  their  express  business  on  the 
Toronto,  Grey,  and  Bruce  Division  of  their  line  of  railway 
as  they  did  to  the  defendants.  The  Dominion  Express 
Com_pany. 

The  plaintiffs'  statement  of  claim  set  out  that,  the 
plaintiff  company  was  duly  incorporated  :  that  the  defen- 
dant railway  company  was  subject  to  the  Consolidated 
Railway  Act  of  1879,  42  Vic.  c.  9  (D.),  so  far  as  relates  to  the 
matters  and  things  therein  referred  to :  the  defendant 
express  compan^^  was  duly  incorporated  :  that  the  Toronto, 
Grey,  and  Bruce  Railway  was  a  line  of  railway  running 
from  Toronto  to  certain  points:  that  the  defendant  rail- 
way' company  was  operating  the  said  line  under  a  lease  : 
that  from  the  time  of  the  opening  of  the  Toronto,  Grey, 
and  Bruce  B.  W.  Co.  one  John  Joseph  Vickers,  the  pre- 
sent general  manager  and  principal  stockholder  of  the 
plaintiff  company  had  had  the  exclusive  express  business 
over  the  said  line  :  that  the  said  John  Joseph  Vickers  had, 
with  the  consent  of  the  Toronto,  Grey,  and  Bruce  R.  W. 
Co.,  appointed  and  employed  certain  station  agents  of  the 
company  to  act  as  his  agents,  and  they  had  acted  as  such : 
that  the  right  to  so  employ  said  station  agents  was  a  valu- 
able one  :  that  said  Vickers  had  transferred  all  his  rights  to 
the  plaintiff  company  :  that  the  plaintiff  company  imme- 
diately after  its  incorporation  applied  to  the  defendant 
railway  company  to  be  allowed  to  carry  on  an  express 
business  as  successors  of  said  Vickers,  and  were  allowed 
to  do  so  up  to  the  second  day  of  December,  1884,  under  an 
agreement  with  the  defendant  railway  company,  the  terms 
of  which  were  not  yet  settled,  the  facilities  for  carrying  on 
such  business  having  been  demanded  pursuant  to  sub-s.  3 
of  s.  60  of  the  Consolidated  Railway  Act  of  1879  ;  the  plain- 
tiffs having  discovered  that  an  agreement  had  been  entered 
into  between  the  two  defendant  companies  to  carry  on  an 
.  express  business  on  said  line,  asked  for  and  obtained  a 
copy  of  the  agreement  between  the  defendant  companies, 
which  was  more  favorable  in  its  terms  to  the  defendant 
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express  company  than  the  draft  agreement  proposed  by 
the  defendant  railway  company  to  the  plaintiffs ;  that 
shortly  before  the  10th  November  the  defendant  railway 
company  notified  their  station  agents  who  were  acting  as 
agents  for  the  plaintiffs,  that  they  must  not  act  as  such 
agents  but  they  might  act  as  agents  of  the  defendant 
express  company,  thus  giving  the  latter  an  unjust  pre- 
ference over  the  plaintiffs  :  that  the  plaintiffs  then  asked 
the  defendant  railway  company  to  allow  the  said  agents  to 
act  as  such  agents  temporarily,  but  were  refused  on  the 
ground  that  the  defendant  railway  company  were  bound 
by  their  contract  to  allow  their  station  agents  to  act  for 
the  defendant  express  company  exclusively  :  that  all  the 
said  agents  informed  the  plaintiffs  that  they  could  not  act 
as  plaintiffs'  agents,  and  would  not  on  and  after  November 
11th  do  any  business  for  them  :  that  the  defendant  express 
company  commenced  its  business  on  11th  November,  and 
on  same  day  plaintiffs  obtained  an  injunction  restraining 
ijhe  defendant  railway  company  from  preventing  their 
station  agents  acting  as  express  agents  for  the  plaintiffs 
and  to  compel  the  defendant  railway  company  to  grant 
the  plaintiffs  equal  facilities  to  those  granted  to  the  defen- 
dant express  company,  which  injunction  was  dissolved  on 
December  2nd  on  the  ground  that  the  defendant  express 
company  were  not  made  parties  to  the  proceedings :  that 
the  plaintiffs,  under  advice,  postponed  the  signing  of  the 
agreement  submitted  to  them  by  the  defendant  railway 
company,  but  offered,  in  the  meantime,  to  pay  the  same  as 
the  defendant  express  company  until  the  questions  in 
litigation  were  settled  :  that  on  December  2nd,  a  few  hours 
after  judgment  was  given  dissolving  the  injunction,  the 
defendant  railway  company  refused  to  allow  the  plaintiffs' 
messengers  and  freight  on  board  their  trains :  that  the 
plaintiffs  tendered  their  messenger  and  freight  on  3rd 
December  and  were  again  refused :  that  their  freight  has 
been  refused  at  stations  on  the  line :  that  the  plaintiffs 
-and  their  customers  have  been  damaged  :  that  the  only 
reason  given  for  the  action  of  the  railway  company  was 
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the  refusal  of  the  plaintiffs  to  execute  the  contract :  the 
plaintiffs  submitted  that  they  were  justified  in  refusing  to 
execute  the  contract,  as  it  differed  from  that  between  the 
defendant  companies,  more  particularly  if,  as  they  seek  to 
do,  the  agreement  as  to  the  exclusive  employment  of  the 
station  agents .  was  made  part  thereof :  that  one  of  the 
terms  of  the  proposed  agreem.ent  was,  that  the  plaintiffs 
should  pay  the  defendant  railway  company  more  than 
they  could  make  by  their  express  business,  if  based  upcn 
fair  rates  to  the  public,  and  the  plaintiffs'  business  would 
be  carried  on  at  a  loss  :  the  plaintiffs  charged  that  the 
defendant  railway  company  were  bound  to  carr}^  their 
freight  and  messengers  upon  being  paid  such  rates  as  were 
just  and  reasonable,  and  the  plaintiffs  were  willing  to  pay 
the  same  :  that  such  rates  have  never  been  fixed  by  by-law 
of  the  company  and  approved  by  the  Governor-in- Council, 
nor  have  the  defendant  railway  company  complied  with 
the  provisions  of  the  "  Consolidated  Railway  Act  of  1879 
in  dealing  with  the  questions  raised  as  they  were  bound  to 
do:  the  plaintiffs  submitted  that  the  railway  company  could 
only  exact  such  rates  as  the  Court  found  to  be  just  and 
reasonable,  and  that  the  rates  charged  were^unreasonable  : 
that  the  plaintiffs  demanded  facilities,  and  were  willing  to 
submit  to  reasonable  terms  under  the  "  Consolidated  Rail- 
way Act  of  1879"  :  that  they  had  been  paying  unreasonable 
rates  under  duress  and  claimed  a  refund  and  damages,  and 
similar  facilities  to  those  granted  to  the  defendant  express 
company,  and  the  right  to  have  their  freight  and  messengers 
carried,  and  that^  the  portions  of  the  agreement  which 
conferred  on  the  defendant  express  company  exclusive 
privileges  should  be  declared  ultra  vires  and  void,  and 
claimed  the  usual  express  facilities  for  express  freight  on 
the  trains,  and  a  refund  of  the  amount  charged  the  plain- 
tiffs less  the  amount  fixed  by  the  Court  as  a  reasonable  rate. 

The  statement  of  defence  of  the  railway  company 
admitted  the  first  ten  paragraphs  of  the  statement  of 
claim,  and  alleged  that  none  of  the  station  agents  had. 
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been  required  to  act  for  the  defendant  express  company^ 
that  they  were  free  to  decline  to  act  for  any  company,  and 
the  only  instructions  given  them  were,  if  their  other  duties 
permitted  them  to  act  for  any  express  company  it  was  the 
desire  of  the  company  that  they  would  act  for  the  defen- 
dant express  company  exclusively  :  that  the  plaintiffs  were 
a  small  company  proposing  to  do  business  only  on  a  small 
part  of  the  railway  about  200  miles,  while  their  railway 
system  embraces  over  3,000  miles  :  that  the  head  office  of 
the  railway  was  in  Montreal,  and  they  obtained  the 
privilege  of  sending  money  parcels  by  the  defendant  express 
company  all  over  the  line  free  of  charge,  which  was  a 
considerable  advantage  to  them,  by  permitting  its  agents 
to  act  exclusively  for  the  defendant  express  company  : 
that  the  plaintiffs,  although  asked  to  do  so,  declined  to 
execute  a  similar  contract  to  that  between  the  defendant 
companies  :  that  the  employment  of  its  agents  is  not  a 
"  facility "  under  the  Statute  :  that  they  are  only  bound 
to  grant  "  facilities "  to  an  express  company  upon  equal 
terms  imposed  upon  other  express  companies,  and  the 
plaintiffs  have  refused  to  execute  the  contract  referred  to 
in  the  statement  of  claim  on  the  ground  that  it  was  collusive 
between  the  defendant  companies,  and  the  rates  were 
exorbitant :  that  the  rates  have  been  fixed  by  by-laws 
approved  by  the  Governor-in-Council,  under  the  "  Con- 
solidated  Railway  Act  of  1879  "  ;  and  denied  that  the  rates 
were  unreasonable  :  that  the  rates  charged  afford  a  profit 
to  the  defendant  express  company  and  should  do  so  to  the 
plaintiffs,  and  would  have  done  so  if  the  plaintiffs  had  con- 
tinued their  old  rates,  but  being  desirous  of  getting  all  the 
business  the  plaintiffs  lowered  their  rates  and  so  interfered 
with  the  profit  they  would  otherwise  have  made. 

The  defendant  express  company's  statement  of  defence 
claimed  the  rights  and  privileges  contained  in  their  agree- 
ment, and  the  right  to  make  arrangements  with  any  one 
they  could  to  act  as  their  agents. 

The  matter  in  question,  relating  to  the  employment  of 
station  agents  as  agents  of  the  plaintiffs,  had  come  up 
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before  in  a  suit  in  which  the  Vickers  Express  Company  were 
the  plaintiffs  and  the  Canadian  Pacific  Railway  Company 
were  the  sole  defendants.  An  interim  injunction  was 
granted  on  November  11th,  1884,  by  Boyd,  C,  and  a 
motion  to  continue  the  same  was  made  and  fully  argued 
on  November  27th,  1884,  before  Proudfoot,  J.,  when 

McCarthy,  Q.C.,  and  Creelman,  appeared  for  the  plaintifis. 
S.  E.  Blake,  Q.  C,  and  R.  M.  Wells,  appeared  for  the 
defendants. 

And  the  motion  was  refused  and  the  injunction  dissolved 
by  the  following  judgment,  on  the  ground  that  the  Dominion 
Express  Company  should  have  been  made  a  party. 

December  2,  1884.  Proudfoot,  J. — Motion  to  continue 
injunction  granted  by  the  Chancellor  on  11th  November, 
1884,  restraining  the  defendants  from  hindering  or 
obstructing  or  otherwise  interfering  with  or  preventing 
the  station  agents  of  the  defendant  company  on  the  line 
of  the  Toronto,  Grey,  and  Bruce  Railway  from  acting  as 
agents  of  the  plaintiff  company,  and  to  extend  the  relief 
by  granting  a  mandatory  order  compelling  the  defendant 
company,  with  respect  to  such  agents,  equal  facilities  on 
equal  terms  and  conditions  to  those  granted  to  the  Dominion 
Express  Company. 

It  appears  that  since  the  opening  of  the  Toronto,  Grey, 
and  Bruce  Railway,  John  Joseph  Vickers,  the  now  presi- 
dent of  the  plaintiff"  company,  had  the  exclusive  privilege 
of  carrying  express  matter  over  that  railway,  and  since 
the  1st  January,  1882,  the  business  was  conducted  under 
an  agreement  to  continue  in  force  for  one  year,  and  there- 
after subject  to  be  determined  upon  six  months'  notice  in 
writing  by  either  party. 

The  defendant  company  are  operating  the  Toronto, 
Grey,  and  Bruce  Railway  under  a  lease,  and  on  the  10th 
May  last  gave  notice  to  terminate  the  arrangement  with 
J.  J.  Vickers  on  the  10th  November  inst.,  (1884). 
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Subsequently  to  the  10th  May,  all  the  property  of 
Yickers  in  connection  with  that  express  business  was 
sold  to  the  plaintiff  company,  who  have  taken  possession 
thereof,  and  all  the  officers,  messengers,  and  other  employees 
of  Vickers  have  been  transferred  to  the  plaintiff  company. 

The  plaintiff  company  has  been  incorporated  b}'  letters 
patent  issued  under  the  provisions  of  "The  Canada  Joint 
Stock  Companies  Act,  1877." 

The  defendant  company  have  made  an  agreement  with 
the  Dominion  Express  Company  on  the  1st  January,  1884, 
for  carrying  their  express  matter,  &;c.,  on  the  Toronto, 
Orey,  and  Bruce  Railway,  and  subsequently  to  that  general 
-aofreement,  another  aofreement  was  made  between  the 
<lefendant  company  and  the  Dominion  Express  Company, 
by  which,  in  consideration  of  the  Dominion  Express  Com- 
pany carrying  the  money  packages  of  the  defendant  company 
free  on  all  lines  operated  by  them,  the  station  agents  of 
the  defendant  company,  wherever  they  might  do  express 
business  at  all,  should  act  exclusively  as  agents  of  the 
Dominion  Express  Company. 

Negotiations  have  been  entered  into  by  the  plaintiffs 
with  the  defendants  as  to  a  contract  for  carrying  express 
matter  over  the  Toronto,  Grey,  and  Bruce  Railway,  the 
■defendants  have  submitted  a  draft  agreement  similar  to 
the  general  contract  they  have  with  the  Dominion  Express 
Company,  but  it  has  not  yet  been  executed. 

The  plaintiffs  claim  that  the  defendants  are  bound  to 
grant  to  the  plaintiffs  equal  facilities  on  equal  terrris  and 
conditions  to  the  facilities  granted  to  the  Dominion  Ex- 
press Company,  and  that  the  plaintiffs  are  entitled  to  have 
the  station  agents  on  the  said  line  of  railway  in  the  employ 
of  the  defendants  act  as  agents  for  the  plaintiffs  so  long  as 
they  act  as  agents  for  the  Dominion  Express  Company. 

The  defendants  say  that  it  is  optional  with  the  railway 
agents  whether  or  not  they  should  do  express  business. 
They  are  not  required  to  act  for  either  company.  The 
defendants  say  to  them,  that  if  their  duties  will  admit  of 
it,  and  if  they  elect  to  do  the  express  business  for  any 
33 — VOL.  IX  o.R. 
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company,  it  shall  be  for  the  Dominion  company — and 
this,  the  defendants  are  advised,  is  not  inconsistent  with 
the  Railway  Act. 

The  defendants  object  that  the  Dominion  Express  Com- 
pany should  be  parties  to  this  suit ;  and  that  until  the 
agreement  is  executed  between  the  plaintiffs  and  the 
defendants  the  plaintiffs  have  no  locus  standi. 

I  am  inclined  to  think  that  the  former  of  these  objections 
is  valid.  It  is  true  the  Dominion  Express  Company  may 
be  added  as  a  party  to  the  suit.  That,  however,  is  not 
the  question.  That  express  company  has,  by  contract 
with  the  defendants,  a  right  to  say  that  the  station  agents 
if  they  act  at  all  shall  act  only  for  them.  The  present 
application  is  to  give  the  plaintiffs  liberty  to  employ  these 
agents  for  them  also.  It  is  not  a  matter  in  w^hich  the 
defendants  only  are  concerned.  The  Dominion  Express- 
Company  should  have  a  right  to  oppose  any  application 
that  in  its  result  would  affect  their  arrangement  with  the 
defendants. 

The  plaintiffs  have  entered  into  no  agreement  with  the 
railway  company  it  is  true,  but  they  are  now  seeking  to 
have  one  granting  them  equal  facilities  with  the  other 
express  company,  which  the  defendants  refused  to  give 
them.  The  plaintiffs  have  a  right  to  apply  to  the  Court  to 
enforce  a  right,  if  it  be  a  right,  given  to  them  by  the 
statute. 

The  principal  question  discussed  was,  whether  the 
supplementary  agreement  between  the  defendants  and  the 
Dominion  Express  Company  contained  a  grant  of  such 
facilities  as  the  plaintiffs  were  entitled  to  share. 

The  Railway  Act  of  1879  (42  Yic.  c.  9,  s.  60,  D.,)  under 
the  heading  "  Traffic  Arrangements,"  in  the  first  and  second 
sub-sections,  deals  with  agreements  between  railway  com- 
panies respecting  traffic,  and  i-equires  them  to  afford  each 
other  every  facility  for  forwarding  traffic,  without  pre- 
ference or  favour. 

The  third  sub-section  provides  that,  "  Any  railway  com- 
pany granting  any  facilities  to  any  incorporated  express 
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company  shall  grant  equal  facilities  on  equal  terms  and 
conditions  to  any  other  incorporated  express  company 
demanding  the  same." 

The  fifth  sub-section  interprets  the  word  "  Traffic/'  for 
the  purposes  of  the  four  next  preceding  sub-sections,  to 
include  not  only  passengers,  &c. 

It  cannot  be  doubted,  I  think,  that  an  arrangement  by 
which  the  express  companies  are  allowed  to  employ  the 
station  agents  of  the  railway  company  as  their  agents  is  a 
facility,  and  a  very  great  facility,  for  their  traffic.  It  is  so 
sworn  upon  the  affidavits  on  behalf  of  the  plaintiffs  and  is 
not  denied  by  the  defendants  as  a  matter  of  fact.  When 
this  privilege  is  refused  the  express  companies  require  to^ 
employ  an  agent  at  every  little  station  at  a  considerable 
expense,  to  do  the  work  that  can  be  done  by  the  railway 
agents  as  well  and  at  a  much  less  cost. 

The  plan  adopted  by  the  railway  company  is  ingenious, 
but  the  effect  of  it  is  to  grant  a  privilege  to  one  company 
that  they  refuse  to  the  plaintiffs.  On  the  order  being  sent 
by  the  railway  company  to  their  agents,  the  agents  sent  in 
their  resignations ;  as  pithily  expressed  by  one  of  them, 
"  the  order  is  not  compulsory  but  we  must!' 

The  defendants  say  that  traffic  is  confined  to  the  receiv- 
ing,  forwarding,  and  delivering  of  traffic,  and  that  the 
action  of  the  railway  company  does  not  interfere  with 
this.  The  cases  they  referred  to  were  decided  upon  the 
English  Act  of  1854  (17  and  18  Vic,  c.  31),  which  requires, 
the  railway  companies  to  afford  all  reasonable  facilities  for 
the  receiving,  forwarding,  and  delivering  of  traffic  without 
any  undue  or  unreasonable  preference — a  very  different 
provision  from  an  Act  which  requires  any  facilities  granted 
to  one  to  be  granted  to  the  rest.  The  cases  relied  on  by 
the  defendants  were  :  Pickford  v.  Caledonian  R.  W.  Co.^ 
1  Nev.  &  McN.  252  ;  Wed  v.  London  and  N.  W.  R.  I?.  Co.,, 
L.  K  5,  C.  P.  622  ;  Re  Beadellv.  The  Eastern  Counties  R. 
W.  Co.,  2  C.  B.  N.  S.  509  ;  and  Oxlade  v.  Forth  Eastern  R. 
W.  Co.,  15  C.  B.  N.  S.  680. 
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None  of  them  are  precisely  in  point.  That  which  was 
said  by  the  defendants'  counsel  to  be  the  nearest  to  the 
present  was  West's  Oase,  su^jra,  but  the  Court  were  equally 
divided  and  no  decision  was  made.  But  the  circumstances 
are  very  different  from  this.  The  railway  company  had 
leased  their  wharf  used  for  storing  coals  to  one  coal  mer- 
chant, and  thus  excluded  others  from  the  use  of  it.  Under 
our  Act  that  would  doubtless  have  been  considered  a 
facility,  as  it  was  by  Bovill,  C.  J.,  and  Keating,  J.,  even 
under  the  English  Act.  The  other  Judges  considered  that 
this  was  not  an  interference  with  the  receiving,  forwarding, 
or  delivering  of  traffic  under  the  English  Act. 

In  Pickford's  Case,  the  railway  company  allowed  certain 
carriers  a  monthly  credit  while  the  plaintiff  was  compelled 
to  pay  ready  money  ;  the  company's  own  agents  were 
allowed  to  sort  goods  within  the  station,  while  the 
plaintiff  was  not ;  and  that  the  company  allowed  their 
own  agents  two  boxes  within  the  station  to  keep  books 
and  accounts.  An  injunction  was  refused  because  the 
company  might  prefer  their  own  agents,  not  being  separate 
traders. 

BeadelVs  Case  was  decided  upon  the  ground  of  public 
convenience  and  the  importance  of  keeping  vehicles  plying 
for  hire  in  the  station  yard  under  the  control  of  the  com- 
pany. 

Oxlade's  Case  seems  to  have  proceeded  upon  the  ground 
that  what  was  sought  would  be  utterly  subversive  of  the 
existing  system  of  traffic,  and  that  the  colliery  owners 
employed  all  the  carrying  power  of  the  company. 

It  may  be  quite  true  that  the  plaintiffs  could  not  compel 
the  defendants  to  give  the  plaintiffs  the  use  of  their  agents, 
but  if  the  defendants  allow  their  agents  to  act  for  one  com- 
pany it  is  a  facility  that  cannot  be  denied  to  the  other 
company. 

As  I  have  said,  the  Dominion  Express  Company  are 
necessary  parties  to  the  suit,  and  the  continuance  of  the 
injunction  may  inflict  a  material  injury  upon  them,  and 
that  rather  because,  I  think,  the  privilege  is  a  valuable 
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one.    So  that  I  must  refuse  this  motion,  but  without  costs. 

T  have  given  my  opinion  on  the  questions  argued  before 
me,  as  it  may,  perhaps,  prevent  further  litigation. 

This  present  action  was  tried  at  the  Spring  Sittings  at 
Toronto,  on  June  1st  and  2nd,  1885,  before  Boyd,  C. 

Robinson,  Q.  C,  McCarthy,  Q.  C,  and  Creehnan,  for  the 
plaintiffs.  The  principal  questions  to  be  decided  in  this 
action  are  questions  of  law.  The  plaintiffs  contend  that 
the  rates  they  are  charged  are  unreasonable,  and  that  they 
have  not  been  afforded  the  same  "  facilities  "  by  the  rail- 
way company  that  have  been  afforded  to  the  Dominion 
Express  Company.  The  Railway  Act  of  1879,  42  Vic.  c. 
9,  sec.  17  (D.),  distinctly  provides  how  tolls  or  rates  are  to  be 
fixed,  raised, or  reduced,  and  approved  of  by  the  Governor-in- 
Council ;  how  by-laws  regarding  the  same  are  to  be  revised 
by  the  Governor-in- Council ;  and  how  payment  of  the 
tolls  or  rates  are  to  be  enforced,  &c.  Sec.  60,  sub-s.  3, 
provides  that  equal  "facilities"  shall  be  granted  to  all 
express  companies.  The  Court  should  decide  whether 
equal  facilities  have  been  granted,  and  whether  the  tolls 
imposed  are  unreasonable.  Mr.  Justice  Proudfoot  has 
decided  what  are  "  facilities,"  and  that  they  include  the 
use  of  agents  of  the  company.  See  Wells  v.  Oregon  and 
C.  Ry.  Co.,  18  Fed.  R  667  ;  Re  Marriott  v.  The  London 
and  South  Western  R.  W.  Co.,  1  C.  B.  N.  S.  499 ;  Hodges  s 
Law  of  Railways,  3rd  ed.  663.  Are  the  defendants,  the 
railway  company,  bound  to  carry  for  reasonable  rates  or 
not  ?  This  case  can  only  be  argued  against  the  plain- 
tiffs if  the  section  60  of  the  statute  over-rides  the  com- 
mon law  and  furnishes  a  complete  code  of  itself : 
Hardcastles  Construction  and  Effect  of  Statutory  Law 
163.  Carriers  were  not  bound  to  carry  for  equal  rates 
under  the  common  law :  Sutton  v.  The  Directors,  (tc, 
of  the  Great  Western  R.  W.  Co.,  L.  R.  4,  H.  L.  226,  237. 
It  required  a  statute  to  enforce  that ;  but  no  provision  Avaf) 
required  compelling  them  to  carry  for  reasonable  rates 
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for  that  is  required  by  common  law.  A  toll  implies 
uniformity  of  compensation  for  equality  of  service  :  Neio 
England  Express  Co.  v.  Maine  Central  Railroad  Co.,  9  Am. 
Law  Reg.  728  ;  McDuffee  v.  Ihe  Portland  and  Rochester 
Railroad  Co.,  52  New  Hampshire  430.  The  Court  should 
enquire  and  fix  what  are  reasonable  charges  :  Story  on 
Bailments,  5th  ed.  508  ;  Crouch  v.  The  Great  Northern 
R.  W.  Co.,  11  Ex.  742,  per  Alderson,  B.,  p.  752  ;  Brown  on 
Carriers,  75  ;  Dinsmore  v.  Louisville  Cincinnati  and 
Lexington  R.  W.  Co.,  2  Fed.  R.  465  ;  Fargo  v.  Redjield, 
22  Fed.  R.  373  ;  Texas  Express  Co.  v.  Texas  und  Pacific 
R.  W.  Co.,  6  Fed.  R.  426 ;  Vogel  v.  Grand  Trunk  R.  W, 
Co.,  10  A.  R.  162.  This  line  of  railway  has  now  been 
made  a  Dominion  road  by  47  Vic.  c.  66,  see  sec.  20.  The 
plaintiffs  were  at  one  time  willing  to  sign  a  similar  con- 
tract or  agreement  to  the  one  made  between  the  Dominion 
Express  Company  and  the  defendant  railway  company  ; 
but  now  the  railway  company's  preferential  action  has 
opened  the  whole  matter  up.  The  two  contracts  when 
compared  show  they  were  not  the  same  in  terms  :  The 
Canada  Southern  R.  W.  Co.  v.  The  Lnternational  Bridge 
Co.,  L.  R.  8  App.  Cas.  723,  732.  It  has  been  shown  that 
there  was  sufficient  business  on  the  line  of  railway  in 
question  to  justify  express  business,  and  the  railway  com- 
pany must,  therefore,  perforce  be  carriers  for  the  express 
company.  Abundant  evidence  has  been  given  to  show 
prima  facie  that  the  rates  charged  are  unreasonable,  and 
the  question  of  what  are  reasonable  rates  should  be  a 
matter  of  reference. 

S.  H.  Blake,  Q.  C,  and  Cassels,  Q.  C,  for  the  defendant 
railway  company.  As  to  the  difference  between  the  two 
agreements,  the  plaintiffs  should  have  returned  the  one 
sent  to  them  with  a  memorandum  of  their  objections,  and 
should  not  have  refused  to  sign  it.  The  evidence  shows 
that  the  defendant  railway  company  were  willing  to  give 
the  plaintiffs  the  same  agreement  as  to  terms  that  the 
defendant  express  company  got.  There  is  no  law  to  com- 
pel a  railway  company  to  do  express  business  at  all.  The 
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only  place  where  express  business  is  referred  to  is  that  in 
the  Statute.  It  is  a  peculiar  business  and  not  covered  by 
the  general  terms  of  the  Act.  It  is  left  to  the  option  of 
the  railway  companies  to  do  or  not,  but  if  they  do  do  it 
they  must  do  it  on  equal  terms  for  all.  This  is  under  the 
head  of  "  Traffic  Arrangements  "  in  the  Act.  The  position 
of  the  section  serves  to  explain  what  "  facilities  "  are  and 
its  scope.  Mr.  Justice  Proudfoot's  finding  was  a  mere 
obiter  dictum,  and  not  a  judgment.  "  Facilities  "  refers 
merely  to  traffic  arrangements  as  to  "  receiving  and  for- 
warding and  delivering  of  traffic."  There  is  no  obligation 
to  carry  express  goods:  Sargent  v.  Boston  and  Lowell 
Railroad  Coriooration,  115  Mass.  416,  421.  It  must 
depend  on  the  bargain  between  the  two  companies. 
The  cases  cited  as  to  the  right  to  the  express  business 
rest  on  estoppel.  The  best  test  of  the  reasonable- 
ness of  the  terms  offered  to  the  plaintiffs  is,  that  the 
defendant  express  company  are  willing  and  have  now 
entered  into  an  agreement  on  the  same  terms.  The  defen- 
dant express  company  have  agreed  to  pay  the  minimum 
guarantee,  although  they  know  that  another  company 
may  compete  with  them.  The  agreement  made  with  the 
defendant  express  company  extends  over  the  whole  of 
the  defendant  railway  company's  system,  and  in  that 
respect  differs  from  the  agreement  asked  for  by  the  plain- 
tiffs. If  the  plaintiffs  are  entitled  to  any  agreement,  it 
must  be  to  one  similar  to  that  granted  to  the  defendant 
express  company,  and  not  limited  to  one  part  of  the 
defendant  railway  company's  line.  There  is  no  jurisdic- 
tion on  the  part  of  the  Court  to  interfere  with  the  rates  at 
present :  s.  17,  sub-s,  11.  This  is  not  a  maf  ter  to  refer  to  the 
Master  as  to  whether  the  rates  are  exorbitant ;  that  should 
be  settled,  if  at  all,  by  the  Court  itself  :  West  v.  London 
and  North  Western  K  W.  Co.,  L.  R  5  C.  P.  622,  630-1. 
Traffic  arrangements  are  the  out-come  of  contract :  Ever- 
shed  V.  London  and  North  Western  R.  W .  Co.,  3  Q.  B.  D. 
134,  S.  C— L.  R.  3  App.  Cas.  1029  ;  Oreat  Western  R.  W, 
Co.  V.  The  Raihvay  Commissioners,  7  Q.  B.  D.  182  ;  Man- 
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Chester,  c^c,  R  W.  Co.  v.  Denahy,  dx.,  Co.,  14  Q.  B.  D.  209  ; 
Manchester,  &c.,  R.  W.  Co.  v.  Brown,  L.  K,  8  App.  Cas.  703. 
See  also  the  special  Acts  in  connection  with  this  railway 
company,  47  Vic.  c.  54  and  61,  (D.) 

Moss,  Q.O.,  for  the  defendants  The  Dominion  Express 
Company.  No  one  has  any  right  to  bring  the  defendant 
express  company  before  the  Court  except  for  the  purpose 
of  altering  their  agreement,  and  that  cannot  be  done  in. 
this  action.  The  plaintiffs  say  they  are  willing  to  pay 
whatever  my  clients  pay.  Our  agreement  was  made  with 
the  railway  company  before  the  plaintiffs  had  any  rights 
as  a  company.  "Agents"  are  an  outside  matter  and  apart- 
from  all  arrangements  as  to  the  carriage  of  express  goods. 

Robinson,  Q.C.,  in  reply.  The  conduct  of  the  defendant 
railway  company  was  harsh  and  unjust.  The  plaintiffs 
have  lost  all  their  agents  and  their  business  is  disarranged  : 
Hodges'sL&w  of  Railways,  6th  ed..  474,  491.  They  had  no- 
time  to  complain  or  make  any  objections  to  the  agreement 
because  of  the  action  of  the  railway  company.  They  have- 
the  right  to  insist  on  the  railway  company  doing  express- 
business.  The  case  in  115  Mass.  416,  is  wholly  opposed  to 
all  the  later  decisions  since  1875. 

June  2nd,  1885.  Boyd,  C. — I  think  I  am  in  possession 
of  this  case  sufficiently  to  dispose  of  it,  though  I  may  look 
at  some  of  the  authorities  cited  before  making  a  final 
disposition  of  it.  Substantially  there  are  only  two  large 
questions  to  be  dealt  with,  and  they  have  been  fully  and 
ably  argued.  The  first  is,  as  to  the  right  of  the  Vickers 
Express  Company  to  complain  as  to  the  exorbitance  of 
their  charges ;  and  second,  as  to  whether  or  not,  under 
the  arrangements  made  by  the  Canadian  Pacific  Railway 
Company  with  the  Vickers  Express  Company  and  the 
Dominion  Express  Company,  there  has  been,  on  the  pari 
of  the  Canadian  Pacific  Railway  Company,  any  undue 
preference  shown  to  the  latter  as  against  the  plaintiffs. 

Now,  on  the  first  question,  as  to  whether  or  not 
there  is  the  right  to  go  into  the  consideration  of  what  is- 
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proper  to  be  paid  for  the  carriage  of  express  goods,  my 
opinion  is  against  the  right  of  the  plaintiffs  to  go  into 
that  upon  this  record  and  in  this  way. 

Possibly  a  very  important  part  of  the  plaintiffs'  case  has 
been  cut  from  under  them  by  the  fact  that  the  question 
of  collusion  hinted  at  in  the  defence  of  the  railway  com- 
pany is  not  open  to  them  on  this  record.  It  may  very 
well  be  if  a  case  of  collusion  could  have  been  established 
between  the  two  defendant  companies,  that  then  the 
whole  matter  would  have  been  open  as  argued  by  Mr. 
McCarthy  and  Mr.  Robinson,  but  there  is  this  ob- 
stacle to  consider,  that  I  cannot  at  present  regard  the 
bargain,  between  the  two  defendants  in  any  other  light 
than  as  a  bond  fide  arrangement  between  them,  by  which 
the  express  company  obtained  certain  rights  and  privileges 
in  regard  to  carrying  goods  over  this  line. 

That  bargain,  also,  was  made,  as  Mr.  Moss  has  pointed 
out,  by  an  incorporated  company  before  the  plaintiffs  were 
in  the  position  of  being  an  incorporated  company.  I  am> 
not  able  to  say  that  there  was  collusion  in  that  arrange- 
ment. The  presumption  is,  that  it  is  a  matter  of  fair 
dealing  between  company  and  company,  and  regarding  it 
in  that  light  this  is  most  cogent  proof  to  show  that  what 
the  Dominion  company  pays  is  a  reasonable  rate  for  the 
plaintiffs  to  pay. 

Further  than  that  we  find  that  Mr.  Yickers  (who 
represents  495  of  these  500  shares  forming  the  stock  of 
the  plaintiff  company,  and  whose  evidence  is  of  great 
moment  as  to  the  views  he  formed  of  what  should  be  paid)r 
after  he  knew  the  terms  that  had  been  agreed  upon 
between  the  two  defendants,  expressed  his  willingness  to 
submit  to  the  same  terms.  In  the  box  he  said  the  same 
thing.  Of  course  his  counsel  sought  to  protect  the  com- 
pany which  bears  his  name  by  saying  that  they  did  not 
agree  to  that,  but  the  evidence  preponderates  in  favour  of 
the  proposition  that  there  is  not  such  exorbitance,  in 
reference  to  these  terms  of  payment,  as  to  justify  me  in 
finding  for  the  plaintiffs.    It  is  evident  from  what  Mi\. 
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McCarthy  said,  and  from  the  facts  of  the  case,  that  the 
real  cause  of  this  action  was  not  the  terms  of  payment 
proposed  by  the  railway  company,  but  that  the  plaintiffs' 
real  complaint  was  that  the  railway  agents  were  not 
allowed  to  act  as  the  plaintiffs'  agents  along  the  line.  If 
the  agents  of  the  railway  company  had  been  allowed  to 
act  indifferently  between  the  two  express  companies  we 
should  not  have  had  this  action  ;  but  a  preference  having 
been  given  in  that  manner  the  parties  necessarily  went 
to  law,  and  as  they  were  going  to  law  the}'  thought  they 
might  as  well  litigate  this  large  point  as  well  as  the  other. 

All  of  this  litigation  has  arisen  from  that  other  reason 
and  not  because  this  was  felt  ai'  the  outset  to  be  such  an 
exorbitant  demand  as  could  not  properly  be  paid.  That 
is  the  way  the  evidence  strikes  me.  It  would  need,  I 
think,  very  cogent  evidence  indeed  of  exorbitance  to 
induce  the  Court  to  embark  upon  an  investigation  and 
enquiry  and, an  adjustment  as  to  this  amount,  interfering 
as  it  would  with  the  internal  machinery  and  financial 
arrangements  of  this  great  railway  company.  It  is  a 
matter  that  the  Court  will  not  lightly  enter  upon,  if  there 
is  jurisdiction  at  all,  but  I  think  the  circumstances  of  this 
case  and  the  evidence  before  me  does  not  justify  me,  by 
any  means,  in  conning  to  the  conclusion  that  there  was 
such  injustice  in  this  demand  as  to  induce  the  Court  to 
interfere  as  prayed.  1 

In  addition  to  the  other  evidence  as  to  reasonableness 
there  is  this  evidence,  which  has  not  been  met  in  any  satis- 
factory way,  that  there  are  a  great  number  of  parcels, 
valuable  though  small  in  bulk,  conveyed,  and  there  are 
other  kinds  of  business  transacted  by  the  express  com- 
pany, such  as  the  collection  of  and  transmission  of  money 
and  notes,  which  is  not  represented  in  the  returns  of 
bulk  to  the  railway  company,  but  out  of  which  the 
express  companies  realize  large  earnings,  and  Mr.  Van- 
horne  stated  that  the  requiring  of  a  guarantee  was  one  of 
the  means  by  which  the  railway  would  get  percentages 
on  this  business,  as  they  were  unable  to  check  it  in 
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any  other  way.  This  caused  them  to  impose  the  guar- 
antee of  $900.00,  which  one  express  company  bond  fide 
en^-aged  to  pay,  and  could  be  obliged  to  pay. 

I  am  not  called  upon,  therefore,  to  decide  whetlier  there 
was  any  unreasonable  demand  on  the  part  of  the  Can- 
adian Pacific  in  requiring  that  this  express  company  should 
carry  on  the  same  terms  as  the  Dominion  Express  Com- 
pany. I  think  the  case  as  to  terms  comes  within  the 
3rd  sub-sec.  of  sec.  60,  42  Vic.  ch.  9  (D.) ;  and  the  point 
before  me  to  determine  is,  whether  or  not  the  railway 
company  have  afforded  equal  facilities  to  the  two  com- 
panies. I  find  no  unjust  demands  on  the  part  of  the 
Canadian  Pacific  Railway  Company,  such  as  require  the 
Court  to  modify  the  charges. 

I  do  not  think  the  case  calls  for  that  interference, 
irrespective  of  the  point  raised  as  to  whether  I  have 
jurisdiction  ;  my  own  opinion  is,  that  there  is  no  juris- 
diction to  deal  with  that  question  of  terms  as  if  they 
were  on  the  footing  of  being  tolls  and  charges,  such 
as  are  mentioned  in  the  other  sections  of  the  Act.  My 
view  is,  that  it  is  a  matter  of  arrangement  between 
the  companies  themselves  as  to  the  terms  they  shall 
agree  upon.  They  are  large  concerns  ;  they  are  not  dealing 
as  individuals  or  with  individuals. 

Persons  have  the  right  to  travel  on  the  terms  of  paying 
for  themselves  and  baggage,  but  when  the  railway  is  going 
to  deal  with  a  corporate  body,  as  an  express  company,  then 
there  is  the  prescribed  mode  of  doing  so  as  between  two 
contracting  parties.  It  is  not  necessary  however  to  decide 
so  much  as  that,  because,  I  think,  the  evidence  and  the  cir- 
cumstances in  this  case  do  not  require  me  to  go  so  far. 

On  the  second  branch  of  the  case  my  opinion  is  in 
favour  of  the  plaintiffs'  view,  that  there  was  preference 
shown  in  the  way  in  which  the  Canadian  Pacific  Rail)A'ay 
Company  extended  its  facilities  to  the  Dominion  Express 
Company.  The  fact  of  there  being  a  decided  advantage 
in  utilizing  the  local  agents  of  the  railway  as  express 
agents  is  well  proved.    Mr.  Vanhorne's  evidence  is  per- 
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fectly  conclusive  on  that  point.  He  says,  "  It  is  a  convenience 
to  the  Dominion  Express  Company  and  of  some  value  to 
have  our  agents  ;  they  can  arrange  with  them  for  less- 
than  with  other  persons.  In  some  small  places  the  depot 
is  the  centre  of  business,  and  this  gives  the  office  without 
any  expense..  Our  agents  could  use  without  our  objecting 
the  company's  safe  for  storing  valuables  for  the  express 
company.  We  could  not  allow  the  Vickers  company  Vto  use 
our  offices  or  safes  if  our  agents  were  doing  exclusive 
agency  for  the  Dominion  Express  Company." 

So  we  have  a  valuable — whether  we  call  it  a  perquisite 
or  a  collateral  advantage — we  have  a  most  valuable  inci- 
dent to  this  arrangement  which  was  made  between  the 
two  defendant  companies  in  reference  to  the  conduct  and 
management  of  the  express  business.  Now  we  find  the 
Canadian  Pacific  Railway  Company  in  their  defence  put 
this  exactly  upon  that  point.  There  is  no  such  dealing 
with  the  matter  as  I  think  they  were  endeavouring  to  deal 
with  it  in  the  evidence,  by  putting  in  this  letter  of  tlie 
30th  October  showing  that  these  were  the  instructions 
given  to  their  agents.  I  think  if  the  directions  given  to 
their  agents  shown  in  this  letter  of  the  30th  October  had 
been  uniformly  observed  and  continued  the  Vickers  Ex- 
press Company  would  have  no  cause  of  complaint. 

But  the  evidence  does  not  corroborate  that  such  were 
the  instructions  given.  It  is  proved  that  in  one  instance 
or  two  the  company's  agents  have  been  required  to 
act  for  the  Dominion  company,  but  their  pleadings  say  ^ 
"  None  of  the  company's  agents  have  been  required  to 
act  for  the  defendant  company.  They  are,  and  always 
have  been,  free  to  decline  acting  for  any  express  com- 
pany. The  only  instructions  given  them  by  the  de- 
fendant railway  company  were,  that  if  their  other  duties 
permitted  them  to  act  for  any  express  compan}^  it  was  the 
desire  of  the  company  that  they  should  act  for  the  defen- 
dant express  company  exclusively."  But  the  desire  was 
expressed  a  little  more  strongly  and  emphatically  than 
was  pleaded.    Then  they  say  in  the  6th  paragraph  that,. 
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"  The  defendant  railway  company  submits,  &c."  They 
are  not  compelled,  and  no  Court  would  pretend  to  compel 
them,  to  make  their  agents  act  for  any  other  company ; 
but  what  is  complained  of,  and  what  is  proved  is,  that 
they  have  not  remained  indifferent  between  the  two 
companies — not  impartial. 

If  they  had  retained  the  position  indicated  in  their 
letter  of  30th  October,  then,  I  think,  they  would  have 
been  indifferent  as  at  that  date,  and  by  continuing  that 
course  they  would  have  acted  impartially  as  required  by 
the  Statute. 

This  letter  says  :  "  In  reply  to  your  *  *  to  advise 
you  one  way  or  the  other."  That  was  precisely  the  posi- 
tion that  the  statute  intended  the  railway  company  should 
■take  where  there  were  competing  express  companies  claim- 
ing advantages  at  their  hands.  They  were  not  to  show 
preference  to  one  more  than  the  other.  It  has  been  argued 
facilities"  do  not  cover  the  employment  of  station  agents, 
but  that  point  was  considered  in  the  decision  of  my  brother 
Proudfoot  in  the  former  case  between  these  companies,  yet 
depending  upon  the  same  facts  which  are  proved  here,  I 
:agree  with  his  view  and  adopt  the  reasons  which  induced 
him  to  come  to  that  conclusion. 

I  do  not  think  I  can  construe  that  sub-section  as  argued 
Idj  Mr.  Blake,  viz.,  that  "facilities"  is  to  be  read  as  modi- 
fied or  limited  by  the  same  word  as  used  in  previous  sub- 
sections. In  the  second  clause  it  says :  "  Every  railway 
company  shall  *  *  afford  all  reasonable  facilities  *  * 
for  the  receiving  and  forwarding  and  delivering  of  traffic." 
Now  the  "facilities"  there  are  defined  and  confined  to 
these  three  things.  These  are  the  same  three  incidents  as 
to  traffic  arrangements  which  are  referred  to  in  the  case 
•cited  of  West  v.  The  London  and  Northwestern  R.  W.  Co.,  L. 
R.  5  C.  P.  622,  but  when  you  come  to  the  third  sub-section 
it  reads,  any  railway  company  granting  "  any  facility ;" 
now  "  any  facility  "  covers  "  every  facility,"  and  it  should 
not  be  limited  by  reading  into  it  the  words  about  receiving, 
forwarding,  and  delivering.    And  then,  when  you  turn 
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over  to  sub-section  5  of  that  section  60,  you  find  that  it 
defines  "  Traffic  "  as  including  cars,  trucks,  and  vehicles  of 
any  description  adapted  for  running  over  the  railway,  and 
the  word  "  Railway  "  includes  all  stations  and  depots  of 
the  railway. 

Now  we  have  the  article  of  trucks  brought  into  pro- 
minence in  the  evidence.  The  definition  is  not  limited  to 
what  runs  on  the  iron  rails.  Trucks  and  cars  are  vehicles 
which  may  run  not  merely  on  the  iron  rails,  but  at  the 
stations  and  depots  of  the  railway. 

The  railway  includes  these  stations,  and  to  manage 
stations  you  need  agents,  and  so,  as  forming  a  part  of  the 
whole  machinery  there  is  no  such  absurdity  as  was  sug- 
gested in  defining  facilities  as  including  the  use  of  agents. 

The  railwa}^  can  itself  interpret  facilities  when  it  grants 
to  one  company  what  it  denies  to  another.  Now  the  value 
of  these  agents,  that  is  the  value  of  the  exclusive  employ- 
ment of  the  railway  agents  for  use  by  express  companies 
as  their  agents  is  shewn  clearly  in  this ;  these  agents  have 
the  right  to  use  the  company's  trucks,  vehicles,  the  com- 
pany's depots,  and  baggage  houses  as  the  places  for  storing 
goods.  They  have  also  the  right  to  use  the  iron  safes 
which  are  there,  the  company's  property :  and  the  right  to 
use  all  these  passes  Avith  the  employment  of  the  agent 
when  he  is  employed  by  any  particular  express  company, 
so  that  you  have  this  very  property  of  the  company,  the 
carts,  vehicles,  and  places  for  storing  the  goods  which  are 
admitted  to  be  among  the  facilities  for  doing  business  for 
the  company,  you  'have  all  these  embraced  in  this  arrange- 
ment by  which  one  express  company  can  have  their 
exclusive  use  to  the  detriment  of  a  rival  company. 

Of  course  there  is  no  compulsion  when  the  favoured, 
company  gets  the  exclusive  use  of  the  railway  agents. 
There  is  no  compulsion  literally,  the  man  is  not  taken  by 
the  neck  and  told  to  act,  but  the  fact  of  his  not  being 
perhaps  very  well  paid  induces  him  to  seek  money  by  act- 
ing for  an  express  company,  and  it  thereby  becomes  the 
strongest  kind  of  compulsion  when  he  is  told  he  can  add 
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to  his  income  with  the  sanction  of  the  railway  company 
whose  employee  he  is.  The  railway  company  says  now 
you  need  not  act  for  any  company,  we  do  not  object  to 
you  acting  for  an  express  company,  but  it  is  our  desire 
that  if  you  do,  you  should  act  for  the  Dominion  Express 
Company." 

Well  there  is  no  compulsion  in  the  matter,  but  the  result 
is  thus  arrived  at  more  surely  than  by  the  strongest  kind 
of  compulsion.  There  is  the  golden  bait  held  out  before 
the  man  ;  and  he  is  told  "  you  can  take  that,  but  you 
must  only  take  it  from  the  one  company,"  and  he  forth- 
with takes  it,  and  brings  with  it  to  the  favoured  express 
company  the  railway  company's  safe,  and  trucks,  &;c. 

Turn  to  the  evidence  and  you  find  that  case  which 
occurred  at  Orangeville.  The  baggage  master  at  Orange- 
ville  refused  to  allow  the  plaintiff's  agents  there  to  use 
the  railway  truck,  and  railway  baggage-room  for  express 
purposes  contrary  to  the  previous  custom  of  that  place.  I 
cannot  suppose  that  he  did  so  without  having  orders 
from  his  superiors,  and  although  the  use  of  them  was 
afterwards  granted,  it  was  after  litigation  was  threatened 
or  commenced. 

Another  witness  said  Mr.  Steele  told  him  the  company's 
agents  would  be  required  to  act  for  the  Dominion  Express 
Company.  This  is  what  the  pleader  says  was  not  done, 
that  they  did  not  require  any  of  their  servants  to  act,  but 
this  man  was  told  he  would  be  required  to  act  for  the 
Dominion  Express  Company,  and  therefore,  he  at  once 
telegraphed  his  resignation  to  Vickers.  Mr.  Steele  was 
not  called  to  contradict  that  he  did  use  this  expression 
to  this  man,  and  I  think  it  is  proved.  It  would  be  a  very 
simple  thing,  they  could  easily  have  called  Mr.  Steele  if  he 
could  have  contradicted  what  Mr.  Smith  said,  so  that  we 
have  affirmatively  proved  that  the  railway  company 
actively  intervened  in  procuring  their  officers  to  act  for 
the  Dominion  Express  Company,  and  in  preventing  them 
acting  for  the  Yickers  Company. 
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But  it  is  said  that  the  Dominion  company  give  valuable 
consideration  for  getting  this  privilege  as  to  the  railway- 
agents,  and  we  are  referred  to  some  verbal  arrangement* 
which  is  certainly  somewhat  mysterious  in  the  manner  of 
its  negotiation.  If  on  that  account  they  are  unable  to 
grant  equal  facilities  to  other  companies  ;  if  it  is  a  contract 
or  obligatory  arrangement  it  works  none  the  less  to  the 
prejudice  of  the  competing  express  company  and  is  an 
illegal  bargain,  as  being  in  contravention  of  this  third 
sub-section. 

If  the  plaintiffs  agree  to  carry  money  for  the  railway 
on  the  same  terms  as  the  Dominion  company,  I  do  not 
see  that  this  by-bargain  between  the  two  defendants  can 
be  used  to  the  disadvantage  of  the  plaintiff  company. 

I  think  it  is  an  agreement  that  cannot  be  enforced  at  the 
expense  of  the  Vickers  Express  Company ;  and  being  an 
infringement  against  this  provision  of  the  Act,  it  was 
necessary  to  bring  the  Dominion  Express  Company  here 
to  have  a  declaration  of  that  invalidity  as  against  the 
plaintiffs.  I  think  that  the  railway  have  erred  in  not 
leaving  the  matter  at  large  for  their  agents  to  act  for  which 
company  they  please,  as  expressed  in  this  letter  of  the 
30th  October  ;  and  if  I  retain  that  view  on  further  looking 
into  the  case  the  result  will  be,  that  I  grant  the  plaintiffs 
relief  on  that  part  of  the  case  declaring  that  there  had 
been  a  preference,  and  referring  it  to  the  Master  to  ascer- 
tain the  damages  they  sustained  by  the  railway  refusing 
to  take  their  goods  on  the  2nd  and  3rd  December,  and 
give  them  the  costs  of  the  action  so  far  as  that  is  concerned? 
but  dismissing  the  case  with  costs  as  to  all  the  other 
matters. 

The  costs  of  the  Dominion  Express  Company  should 
be  paid  by  their  co-defendants. 

I  give  costs  to  the  Vickers  Express  Company  because  I 
do  not  think  it  was  in  consequence  of  any  dispute  about 
the  terms  of  this  contract  they  were  to  sign  that  the  rail- 
way refused  to  carry  their  express  freight,  that  was  merely 
a  minor  feature.    The  Canadian  Pacific  Railway  Company 
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IDlaced  their  real  reason  plainly  upon  this  ground  by  their 
letter  and  telegram,  in  which  they  state  that  this  employ- 
ment of  their  agents  is  a  collateral  matter,  and  will  have 
to  be  settled  by  the  Court.  If  I  am  right  in  my  finding 
the  defendant  company  were  wrong  at  that  time,  and  that 
it  was  their  taking  such  a  stand  which  induced  the  plain- 
tiffs to  begin  these  proceedings,  and  inasmuch  as  this  was 
one  of  the  terms  which  the  Yickers  Express  Company 
were  not  obliged  to  submit  to,  I  think  they  were  doing 
right  in  coming  to  the  Court. 

Robinson,  Q.  C. — I  suppose  the  injunction  will  be  con- 
tinued. 

Boyd,  C. — It  will  be  referred  to  the  Master  to  settle  the 
terms  of  the  agreement  if  you  cannot  agree  between  your- 
selves, and  in  the  meantime  they  should  receive  your  goods 
•on  equal  terms  with  those  of  the  other  company. 

June  11,  1885.  Boyd,  C. — I  have  further  considered 
my  judgment,  and  see  no  ground  to  change  it. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

In  re  the  Corporation  of  the  Town  of  Oakville,  and' 
Robert  Kerr  Chisholm,  and  Water  Street,  and 
THE  Judge  of  the  County  Court  of  the  County 
OF  Halton. 

R.  S.  0.  ch.  Ill  sec.  84 — Amending  plan  by  person  not  an  '^assign" — Prohibi- 
tion to  County  Court  Judge. 

W.  C.  being  the  owner  of  certain  land  conveyed  away  his  interest  in  it  to 
F.  &  Co.,  in  March  1836.  In  August  1836  a  plan  of  the  town,  including- 
this  property,  was  prepared,  apparently  at  his  instance,  and  was 
registered  by  his  executors  in  January  1850.  R.  K.  C.  became  the 
owner  in  1857,  through  a  conveyance  from  F.  &  Co.,  and  applied  to  the 
County  Court  Judge  to  amend  the  plan  under  R.  S.  0.  ch.  Ill  sec.  84, 
by  closing  a  street.  In  an  application  to  restrain  the  County  Court 
Judge  from  proceeding  with  the  application,  it  was 

Held,  that  R.  K.  C.  was  not  an  "assign"  of  the  person  making  the  plan 
within  the  meaning  of  the  statute,  for  F.  &  Co.,  through  whom  they 
claimed,  acquired  title  before  the  plan,  and  a  prohibition  was  granted. 

This  was  an  application  by  the  corporation  of  the  town 
of  Oakville,  for  a  writ  of  prohibition  directed  to  the  County 
Court  Judge  of  the  County  of  Halton,  and  Kobert  Kerr 
Chisholm,  to  prohibit  and  restrain  the  said  County  Court 
Judge  from  proceeding  with  or  from  hearing  or  adjudi- 
cating in  a  matter  of  the  application  of  the  said  Robert 
Kerr  Chisholm  to  amend  the  registered  plan  of  the  town 
of  Oakville,  filed  in  the  registry  office  for  the  County 
of  Halton  on  the  12th  day  of  January,  1835,  to  close  up  a 
portion  of  a  street  laid  out  thereon  called  "  Water  Street. 

The  application  was  heard  on  April  14,  1885,  before 
Proudfoot,  J. 

Affidavits  were  filed  and  read  on  both  sides,  upon  which, 
with  the  admissions  made  by  counsel,  the  facts  set  out  in 
the  judgment  were  found. 

J.  K.  Kerr,  Q.C.,  for  the  application.  The  owners  dedi- 
cated the  street  to  the  public  by  the  plan,  and  the  plan  has. 
been  adopted.  The  County  Judge  has  no  authority  to 
rescind  such  dedication.  R.  S.  0.  ch.  Ill,  sec.  84,  does  not 
apply  to  this  case.    This  street  has  become  vested  in  the 
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municipality  :  Consolidated  Municipal  Act  of  1883,  sec.  524. 
The  effect  of  closing  it  would  be  to  deprive  the  municipality 
of  the  property  with  no  provision  for  compensation.  Even 
the  council  could  not  close  it  up  without  observing  the  for- 
malities prescribed  by  sec,  546  of  the  Act  of  1883.  See 
also  sec.  550,  and  The  Corporation  of  Wyoming,  dx.  v.  Bdl,. 
24  Gr.  564. 

Tizard,  contra.  The  corporation  appeared  on  the  appli- 
cation before  the  County  Judge  and  have  waived  any 
objection  to  his  jurisdiction.  This  is  a  case  that  is  fully 
covered  by  R.  S.  0.  ch.  Ill  sec.  84.  The  evidence  shews 
no  plan  was  registered  by  Col.  Wm.  Chisholm  while  he 
owned  the  property,  but  it  was  by  his  executors,  and  has^ 
been  recognized  since  by  Robert  Kerr  Chisholm,  and  he 
should  be  considered  an  "assign"  of  Wm.  Chisholm. 
The  street  is  not  vested  in  the  corporation  as  they  have^ 
never  done  anything  on  it :  Waldy  v.  Burlington,  7  0.  R 
192  ;  Re  Dixon  and  Snarr,  6  P.  R.  336. 

Keo^r,  Q.C.,  in  reply,  referred  to  Rossin  v.  Walker,  6  Gr, 
619  ;  City  of  Toronto  v.  York,  6  Gr.  525  ;  Attorney  General 
V.  The  Municipality  of  the  Toiun  of  Brantford,  6  Gr.  592  ;. 
and  Re  Morton  v.  The  Corporation  of  St.  Thomas,  6  A.  R. 
330-4,  which  latter  case  he  contended  was  not  adverse  ta 
his  contention  here,  as  it  was  the  closing  of  a  lane,  and  lancs- 
are  not  vested  in  the  municipality. 

April  22,  1885.  Proudfoot,  J. — This  is  an  application 
for  a  writ  of  prohibition  to,  or  for  an  order  restraining  the 
Judge  of  the  County  Court  of  Halton  from  proceeding  or 
further  hearing  or  adjudicating  in  the  matter  of  the  appli- 
cation of  R.  K.  Chisholm  to  amend  the  registered  plan  of 
the  town  of  Oakville  filed  in  the  registry  office  for  Halton 
on  January  12th,  1850,  to  close  up  a  portion  of  Water 
street  &c. 

The  lot  on  which  the  street  in  question  is  situate  was 
granted  to  Col.  W.  Chisholm  in  1831.  On  the  10th  of 
February,  1832  he  mortgaged  it  to  Forsyth  and  others^ 
and  on  the  7th  of  March,  1836,  he  released  to  the  mortga- 
gees his  equity  of  redemption  therein. 
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In  May,  1852,  Forsj^th  and  others  conveyed  the  same  to 
R.  K.  Chisholm  and  Thompson  Smith,  and  in  January, 
1857,  Smith  conveyed  his  interest  to  R.  K.  Chisholm. 

On  the  1st  August,  1836,  a  survey  and  plan  of  the  town 
of  Oakville  was  made  by  E.  W.  Kerr,  D.P.S.,  apparently  at 
the  instance  of  Col.  Chisholm,  and  which  was  registered  by 
his  executors  on  the  12th  January,  1850. 

It  is  not  shewn  that  Col.  Chisholm  or  his  executors  had 
any  title  in  the  land  when  this  plan  was  prepared  and 
registered. 

The  R.  S.  0.  ch.  Ill  sec.  84  allows  an  amendment  of  a 
registered  plan  to  be  made  by  the  Judge  of  the  County 
Court  at  the  instance  of  the  person  filing  or  registering  the 
same  or  his  assigns.  The  applicant  says  he  has  bought 
and  sold  lots  upon  Water  street  according  to  the  plan  and 
to  that  extent  has  adopted  it,  but  has  not  made  any  such 
on  the  part  of  the  street  he  seeks  to  have  closed. 

A  plan,  made  by  a  person  who  did  not  own  the  land 
would  be  valueless,  and  no  registration  of  such  a  plan 
could  affect  per  se  the  title  of  the  owner.  The  plan  made 
by  Col.  Chisholm  could  not  bind  Forsyth  &  Co.,  and 
Forsj^th  &  Co.  were  not  the  assigns  of  the  person  making 
the  plan,  for  their  title  was  prior  to  and  paramount  to  the 
plan.  R.  K.  Chisholm  can  be  in  no  higher  position  than 
Forsyth  &  Co.  from  whom  he  purchased.  He  is  not  there- 
fore an  assign  within  the  meaning  of  the  statute. 

Upon  this  ground  I  think  the  proceedings  before  the 
County  Judge  must  be  prohibited  or  restrained. 

I  do  not  therefore  find  it  necessary  to  consider  the 
question  of  dedication  which  was  discussed  before  me. 
Nor  by  my  present  order  do  I  determine  that  R.  K. 
Chisholm  may  not  have  a  title  to  the  street.  I  only  decide 
that  this  is  not  a  case  which  the  statute  authorizes  to  be 
adjudicated  upon  by  the  County  Judge. 

I  therefore  make  the  order  for  a  prohibition,  with  costs 
against  R.  K.  Chisholm. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

In  Re  Lake  Superior  Native  Copper  Company. 
(Limited.) 

Re  Plummer. 

Foreign  company  doing  business  in  Ontario — Winding-up — 4^  Vic.  c.  23  {D.) 
— 47  Vic.  c.  39  {D.) — Ultra  vires — Creditor  proceeding  against  foreign 
assets — Injunction — Effect  of  staying  proceedings  at  debtor's  request. 

A  winding-up  order  under  45  Vic.  c.  23  (D.),  winding-up  a  foreign  com- 
pany doing  business  in  Ontario,  made  by  one  Judge,  will  not  be  set 
aside  by  another.  An  application  for  that  purpose  must  be  made  ta 
the  Divisional  Court, 

After  a  winding-up  order  had  been  made,  P.,  a  resident  of  Ontario, 
brought  an  action  against  the  company  in  the  State  of  Michigan,  with 
a  view  of  attaching  a  steamer  wintering  there,  which  was  the  property 
of  the  company.  It  was  shewn  that  representations  that  the  company 
was  perfectly  solvent  had  been  made  by  both  the  secretary  and 
managing  director  to  P.,  and  P.  swore  that  but  for  these  representations- 
he  would  have  taken  proceedings  before  he  did,  which  might  have 
enabled  him  to  obtain  a  judgment  before  the  winding-up  order  was 
made. 

In  an  action  for  an  injunction  to  restrain  P.  from  proceeding  with  his 
action  in  Michigan,  in  which  it  was  shewn  that  other  creditors  of  the 
company,  who  were  residents  of  the  United  States,  and  so  not  within  the 
jurisdiction  of  the  Court,  were  also  proceeding-against  the  steamer.  It 
was 

Held  that  this  case  could  not  be  distinguished  in  principle  from  Ex  p. 
Raihoay  Steel  and  Plant  Co.— In  re  Taylor,  8  Ch.  D.  183,  and  the 
continuance  of  the  injunction,  which  had  been  granted  ex  parte,  was 
refused. 

This  was  a  motion  by  John  M.  Martin,  the  Canadian 
liquidator  of  the  Lake  Superior  Native  Copper  Company 
(Limited)  to  make  perpetual  an  injunction  granted  ex 
parte  against  one  W.  H.  Plummer,  a  creditor  resident 
in  this  Province,  restraining  him  from  prosecuting  certain 
actions  in  the  Circuit  Court  of  the  county  of  Chippewa,  in 
the  State  of  Michigan,  one  of  the  United  States  of 
America,  in  which  actions  he  was  seeking  to  attach  the 
steamer  "  J.  W.  SteinhofF,"  the  property  of  the  company,, 
wintering  in  Michigan. 

The  company  was  incorporated  by  Imperial  Charter, 
and  had  obtained  a  license  under  43  Vic.  c.  19,  (0.,)  and 
had  been  carrying  on  business  and  possessed  assets  in 
Ontario,  and  an  order  to  wind  it  up  had  been  made  under 
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the  Acts  45  Yic.  c.  23,  (D.),  and  47  Yic.  c.  39,  (D.),  under 
which  the  applicant  was  appointed  liquidator.  Prior  to 
the  making  of  this  order  the  company  had  gone  into  liqui- 
dation in  England. 

Plummer  resisted  the  motion  upon  various  grounds, 
which  are  fully  stated  in  the  arguments  and  judgment, 
and,  pending  the  motion,  presented  a  petition  to  rescind 
the  order  winding-up  the  company,  on  the  ground  that 
the  Court  had  no  jurisdiction  to  make  such  an  order,  the 
■company  having  been  incorporated  by  Imperial  Charter. 

This  petition  was  presented  in  aid  of  Plummer's  resist- 
ance to  the  main  motion. 

The  motion  and  petition  were  argued  together  on  April 
14th,  1885,  before  Proudfoot,  J. 

H.  J.  Scott,  Q.  C,  for  the  Canadian  liquidator.  Plummer 
being  within  the  jurisdiction  of  the  Court,  having  control  of 
the  liquidation  proceedings,  will  be  restrained  from  proceed- 
ing against  foreign  assets :  In  re  International  Pulp  and 
Paper  Co.,  3  Ch.  D.  594 ;  In  re  Oriental  Inland  Steam 
Co.,  Ex  p.  Scinde  R  W.  Co.,  L.  E.  9  Ch.  557 ;  In  re  South 
Eastern  of  Portugal  R  W.  Co.,  17  W.  R.  982;  Maclaren 
V.  Stainton,  16  Beav.  279  ;  Joyce's  Law  of  Injunctions,  1029. 
The  fact  that  other  creditors  whom  the  (Jourt  cannot  reach 
are  proceeding  against  the  assets  cannot  affect  this.  If  on 
this  ground  Plummer  is  allowed  to  proceed,  it  should  be 
upon  his  undertaking  to  account  for  what  he  may  receive. 
As  to  rescinding  the  winding-up  order,  no  Judge  other 
than  the  one  who  made  it  has  jurisdiction.  The  case 
of  Merchants  Bank  v.  Gillespie  (a),  in  our  Supreme  Court^ 
is  not  similar  to  this,  as  that  was  decided  upon  an  Act  of 
1882,  and  the  opinions  of  Strong  and  Henry,  JJ.,  are  mere 
ohiter  dicta.  When  all  the  facts  were  before  the  Judge 
who  made  the  order,  it  cannot  be  said  to  be  made  per 
in  curiam,  because  a  subsequent  decision  is  opposed  to  it. 
This  company  having  taken  out  a  license  in  Ontario, 
becomes  subject  to  Canadian  law  :  In  re  Matheso7i  Brothers 
27  Ch.  D.  225. 

(a)  Not  yet  reported. 
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Shepley,  for  Plummer.  The  granting  of  an  injunction 
in  such  a  matter  as  this  is  purely  within  the  discretion  of 
the  Court :  Jones  v.  Geddes,  1  Phillips  724  ;  The  Carron 
Iron  Co.  Proprietors  v.  Maclaren,  5  H.  L.  C.  416;  Ex  p. 
Raihuay  Steel  and  Plant  Co.,  Re  Taylor,  8  Ch.  D.  183. 
The  injunction  should  not  be  granted  under  the  circum- 
stances of  this  case.  Other  creditors  who  cannot  be 
restrained  are  realizing  against  this  property,  and  my  client 
should  be  allowed  to  share  with  them.  Owing  to 
Plummer's  delay  at  the  company's  request,  this  case  comes 
within  the  principle  of  Fx  p.  Raihuay  Steel  and  Plant 
Co.,  Re  Taylor,  8  Ch.  D.  183.  The  cases  In  re  Oriental 
Inland  Steam  Co.,  L.  R  9  Ch.  557;  In  re  International 
Paper  and  Pulp  Co.,  3  Ch.  D.  594 ;  and  In  re  Matheson 
Brothers,  27  Ch.  D.  225,  discuss  the  general  question,  and 
shew  the  principles  upon  which  the  Courts  deal  with 
foreign  assets  upon  a  winding-up.  The  original  winding- 
up  order  should  be  rescinded,  as  the  judgment  of  the 
Supreme  Court  in  Merchants  Bank  v.  Gillespie  (a),  holds 
the  Act  to  be  ultima  vires,  and  the  Judge  making  the  order 
had  no  jurisdiction  to  do  so.  It  is  not  necessary  to  appeal 
from  it,  as  Plummer  was  not  a  party  to  the  application,  and 
his  proper  course  is  to  move  on  petition  to  set  it  aside. 

G.  M.  Rae  appeared  for  the  English  Liquidator  of  the 
company  upon  the  motion  to  set  aside  the  order. 

April  22,  1885.  Proudfoot,  J. — This  company  was 
incorporated  under  the  English  Joint  Stock  Acts. 

An  order  was  made  by  my  brother  Ferguson  on  the  3rd 
of  February,  1885,  to  wind  up  the  company  under  the 
the  Dominion  Act  45  Vic.  c.  23  (D.),  and  the  amendments 
thereto  (47  Vie.  c.  39,  D.) 

A  copy  of  this  order  was  sent  by  post  on  the  7th  of 
February,  1885,  to  Messrs.  Kehoe  k>  Hamilton,  of  Sault 
Ste.  Marie,  the  solicitors  of  Plummer,  a  creditor  of  the 
company,  in  an  action  in  which  he  had  recovered  judgment 
against  the  company  for  $5,386.40,  and  who  also  had  a 
claim  against  the  company  for  $4,900  on  an  account  stated, 
(a)  Not  yet  reported. 
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On  the  11th  of  February,  1885,  Plummer  brought  an 
action  in  the  Circuit  Court  of  the  Count}^  of  Chippewa,  in 
the  State  of  Michigan,  to  recover  both  sums.  He  assigned 
the  claim  for  $4,900  to  his  brother  on  the  14th  February,. 
1885,  and  to  that  extent  the  action  is  being  prosecuted  for 
his  brother's  benefit. 

An  injunction  was  granted  ex  parte,  restraining  Plum- 
mer from  prosecuting  his  action  against  the  company. 

A  motion  is  now  made  to  continue  the  injunction. 

Mr.  Plummer,  however,  has  presented  a  petition  asking 
to  have  the  winding-up  order  rescinded,  as  having  been 
made  ^ler  in  curiam. 

The  ground  for  this  petition  is  in  the  judgments  of 
some  of  the  Judges  of  the  Supreme  Court  in  the  case  of 
Merchants  Bank  v.  Gillespie.  That  case  decided  that  the 
45  Yic.  c.  23  (D.),  did  not  apply  to  English  corporations, 
Mr.  Justice  Strong  expresses  a  decided  conviction  that 
even  if  the  Dominion  Act  had  expressly  applied  to  English 
corporations  it  would  have  been  ultra  vires,  and  Mr. 
Justice  Henry  agrees  with  him.  The  other  members  of 
the  Court  seem  to  have  confined  their  observations  to  the 
case  then  before  them,  viz.,  the  construction  of  the  45  Yic, 
c.  23,  (D.) 

The  winding-up  order  in  the  present  case  was  made  not 
only  under  the  45  Yic,  but  also  under  the  47  Yic,  c.  39,  (D.), 
which  declares  that  the  Act  shall  apply  to  incorporated 
companies  of  certain  specified  character,  which  include  the 
present  company,  "no  matter  where  incorporated,  and 
which  are  insolvent  or  in  process  of  being  wound  up." 

My  brother  Ferguson  seems  to  have  been  of  the  opinion 
that  this  Act  of  the  Dominion  was  not  ultra  vires.  It 
certainly  has  not  been  so  determined.  There  is  no  doubt 
the  opinion  of  two  eminent  Judges  of  the  Supreme  Court 
is,  that  such  an  Act  is  beyond  the  power  of  the  Dominion 
Parliament  to  enact.  It  is  possible,  perhaps  it  is  probablcr 
that  this  opinion  may  be  correct.  But  if  so,  it  is  not  in  my 
power  to  set  aside  the  order  made  by  my  brother  Judge, 
It  is  justified  by  the  language  of  the  statute,  and  he  was 
acting  in  pursuance  of  that  statute  when  he  made  the  order.. 
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I  therefore  do  not  think  the  order  can  be  set  aside,  unless 
by  the  Divisional  Court.    And  I  express  no  opinion  as  to 
the  power  of  the  Dominion  Parliament  to  pass  such  an  Act.. 
I  dismiss  the  petition,  with  costs. 

The  debt  in  this  case  is  purely  a  Canadian  debt.  The 
creditor  has  no  right  to  the  ship  in  rem.  The  creditor  is  a 
resident  in  Canada.  The  45  Vic.  c.  23,  s.  20,  (D.),  enacts  that 
when  the  winding-up  order  is  made,  no  suit,  action,  or  other 
proceeding  shall  be  proceeded  with  or  commenced  against 
the  company,  except  with  leave  of  the  Court,  and  subject 
to  such  terms  as  the  Court  may  impose. 

It  was  said  that  there  are  other  creditors  in  Michiofan 
not  amenable  to  the  jurisdiction  of  this  Court,  who  are  also- 
suing  the  company,  and  will  obtain  judgment,  and  realize 
upon  the  assets  in  Michigan,  to  the  prejudice  not  only  of 
Plummer  but  of  the  company.    As  was  said  by  James,  L. 
J.,  In  re  Oriental  Inland  Steam  Co.,  L.  R.  9  Ch.  557,  there 
may,  no  doubt,  be  some  difficult}^  in  dealing  with  assets 
and  creditors  abroad.    In  that  case  the  Oriental,  &c..  Steam 
Ship  Company,  and  the  Scinde  Eailway  Company  were 
both  English  Companies  having  their  chief  offices  in  Eng- 
land, but  carrying  on  business  in  India.    The  Railway 
Company  obtained  judgment  in  India,  and  some  months 
afterwards  an  order  for  winding  up  was  made  in  England. 
After  that  the  Railway  Company  came  in  under  the  wind- 
ing up,  and  proved  their  debt,  but  nothing  turned  upon 
this  fact.    And  having  attached  property  in  India'  they 
were  finally  required  to  pay  the  amount  realized  out  of  it 
to  the  liquidator.    Here  Mr.  Plummer  has  not  proved  in 
the  winding-up,  and  if  it  rested  merely  on  the  fact  of  his 
suing  in  Michigan  after  the  winding-up  order,  under  an 
apprehension  of  foreign  creditors  getting  priority,  I  would 
be  inclined  to  give  him  the  option  of  having  the  injunction 
continued,  or  of  prosecuting  the  action  and  undertaking 
to  abide  by  any  order  the  Court  might  make.    See  In  re 
South  Eastern  of  Portugal  R.  W.  Co.,  17  W.  R.  982,  where 
an  action  by  a  creditor  against  assets  of  a  company  in  a 
foreign  country  was  restrained. 
36 — VOL.  IX  o.R. 
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But  the  case  does  not  rest  there,  for  it  appears  that  in 
May  or  June,  1884,  the  amount  due  to  Plummer  was 
ascertained  between  him  and  Stuart,  the  manager  of  the 
compan}^,  to  be  39157.91,  exclusive  of  some  items  of 
account  not  then  reckoned  ;  and  Plummer  was  assured  by 
Stuart  that  the  company  was  in  perfectly  solvent  circum- 
stances, and  that  the  account  would  be  paid  in  full  as  soon 
SiS  the  accounts  of  the  company  were  adjusted.  These 
msurances  were  repeated  more  than  once  by  Stuart,  and 
they  were  also  made  by  Norris,  the  secretary  of  the  com- 
pany, in  June  and  July,  1884.  In  August,  Plummer  was 
paid  £1,000  from  England  on  account,  and  he  was  requested 
by  NoiTis  to  draw  upon  the  company  in  England  for  the 
balance  of  his  claim.  In  August,  Stuart  authorized  him  to 
draw  on  the  company  in  England  for  the  balance  of  his 
claim,  which  he  did,  and  the  draft  was  accepted  by  the 
company  on  the  8th  September,  1884,  at  90  days,  and  it 
was  protested  for  non-payment  on  10th  December,  1884. 
Stuart's  assurances  were  repeated  down  to  the  month  of 
October,  1884.  Plummer  swears  that  it  was  his  intention 
to  enter  an  action  in  June,  1884,  for  the  recovery  of  his  claim, 
and  that  he  would  have  done  so  but  for  the  assurances  made 
to  him  by  Mr.  Stuart :  and  that  the  repeated  assurances 
he  received  were  the  sole  cause  of  his  delaying  the  com- 
mencement of  the  proceeding's  till  the  16th  December,  1884, 
when  he  issued  the  writ  of  summons,  and  but  for  this 
delay  he  might  have  recovered  judgment  before  the 
winding-up  order. 

I  cannot  distinguish  this  case  in  principle  from  J^x  parte 
Raihuay  Steel  and  Plant  Co. — In  re  Taylor,  8  Ch.  D.  183. 
There  it  was  held  that  the  postponement  of  the  pro- 
ceedings in  an  action,  having  been  made  in  pursuance 
of  a  request  made  on  behalf  of  the  company  for  time, 
the  creditor  was  entitled  to  the  benefit  of  his  judg- 
ment in  priority  to  other  creditors.  The  application  for 
time  in  that  case  was  made  by  the  secretary.  Here  the 
representations  were .  made  not  only  by  the  secretary 
b)ut  by  the  general  manager  of  the  company,  and  were 
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calculated  to,  and  had  the  effect  of,  delaying  proceedings 
against  the  company.  It  was  urged  in  Taylor's  Case  that 
the  secretary  had  concealed  from  the  directors  that  the 
writ  had  been  issued  and  that  the  action  was  pending,  but 
Hall,  V.  C,  would  not  allow]  it  to  be  contended  that  the 
company  did  not  know  what  was  going  on.  The  language 
of  the  V.  C.  in  giving  judgment  is,  that  the  Winding-up 
Act  of  1862,  s.  163,  making  an  action  after  a  petition  for  a 
winding-up  void,  does  not  make  it  absolutely  void,  but  it 
is  to  be  taken  in  connection  with  s.  87  (the  same  as  our 
45  Vic.  ch.  23,  sec.  20  D.),  thus  leaving  in  the  Court  a  dis- 
cretion to  be  exercised,  and  that  the  creditor  having  delayed 
at  the  request  of  the  secretary  was  entitled  to  be  preferred. 

The  nature  of  the  items  of  the  plaintiffs  account  being 
for  groceries,  general  supplies,  and  wages  of  men  at  the 
mines  at  Mamainse  paid  by  him,  and  but  for  such  supplies 
and  wages  paid  by  him  the  work  could  not  have  been 
carried  on  during  the  past  year,  and  the  acknowledgment 
of  the  liability  by  the  general  manager  and  the  secretary, 
render  the  plaintiff's  claim  an  eminently  just  one,  and  one 
that  deserves  every  consideration  that  can  be  given  to  it. 

Under  these  circumstances  I  think  I  must  decline  to 
continue  the  injunction,  and  refuse  the  motion,  with  costs. 


G.  A.  B. 
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[CHANCERY  DIVISION.] 

Thompson  et  al.  v.  The  Canada  Fire  and  Marine 
Insurance  Company  et  al. 

Directors — Consent  to  transfer  of  shares — Fraud — Breach  of  trust — 
Powers  of  directors — Liability. 

On  an  appeal  from  the  judgment  of  Boyd,  C,  reported  6  0.  R.  291. 

Held,  (reversing  the  judgment  of  Boyd,  C.)  that  the  defendant  directors 
in  allowing  the  transfers  complained  of,  were  upon  the  evidence  guilty 
of  no  fraud  towards  the  shareholders,  and  that  such  act  was  within  the 
scope  of  the  prescribed  powers  and  duties  of  directors,  and  as  neither 
fraud  nor  a  breach  of  trust  was  proved,  the  cross-appeal  was  allowed, 
and  the  action  dismissed  with  costs. 

This  case  (reported  ante,  6  0.  R.  291)  came  on  by  way 
of  appeal  and  cross-appeal  to  the  Divisional  Court,  from 
the  judgment  of  Boyd,  C,  and  was  argued  on  February 
14th,  16th,  and  I7th,  1885,  before  Boyd,  C,  and  Proudfoot 
and  Ferguson,  J  J.  That  portion  of  the  Chancellor's  judg- 
ment which  was  not  reported  in  6  0.  R.  291  is  given 
below,  (a.) 

(a)  In  this  case,  tried  before  Boyd,  C,  at  Toronto,  December  3rd,  4th, 
and  5th,  the  following  oral  judgment  was  delivered  at  the  conclusion  of 
the  trial  ; 

It  appeared  to  me  at  the  outset  of  the  case,  that  as  the  company  was  in 
liquidation  and  the  liquidator  was  before  the  Court,  the  rights  of  the  parties 
and  all  useful  purposes  would  be  served  by  my  making  such  declarations  as 
will  guide  the  liquidator  in  the  administration  of  the  estate.  Therefore  I 
do  not  much  regard  the  form  in  which  the  thing  is  put  before  me.  Sub- 
stantially the  whole  contest  is  before  the  Court.  Practically  the  com- 
pany's claim  and  the  company's  control  are  in  the  hands  of  the  majority 
who  did  the  act,  which  is  now  complained  of.  Although  a  good  deal  of  time 
has  been  occupied  in  getting  at  the  facts,  I  think  that  all  the  substantial 
and  material  facts  may  be  compressed  within  a  small  compass.  First,  with 
reference  to  the  state  of  affairs  at  the  time  the  transfer  of  the  stock  was 
made .  Now,  there  has  been  a  good  deal  of  evidence  about  the  state  of  the 
company  at  that  time  ;  and  perhaps  a  fair  result  of  the  whole  would  be  tO' 
say  that  the  company  was  not  in  a  desperate  condition  ;  it  was  not  insol- 
vent, perhaps  not  on  the  eve  of  insolvency  ;  but  it  had  been  going  back" 
ward,  and  it  was  by  no  means  flourishing.  And  I  think  the  condition  of 
the  company  was  brought  pointedly  before  the  directors — certainly  before 
the  attention  of  the  Executive  Board — by  Mr.  Waldie's  report.  Although 
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MacJcelcan,  Q.C.,  and  Moss,  Q.C.,  for  the  plaintiff's 
The  action  is  brought  for  an  indemnity  for  the  loss  caused 
hy  the  transfer  by  certain  directors  to  one  Cameron,  a 
man  of  no  means,  of  a  large  amount  of  stock  in  the  defen- 
dant company,  upon  which  only  ten  per  cent,  had  been 
called  in,  and  there  was  a  consequent  unpaid  liability  of 

it  may  be  true  that  the  report  is  not  left  in  the  hands  of  the  company, 
but  is  kept  by  Mr.  Waldie,  so  that  no  importance  is  to  be  attached  to  it 
as  fixing  the  shareholders  with  any  knowledge  of  it,  it  certainly  was 
brought  to  the  attention  of  the  directors  and  the  Executive  Board,  in 
whose  hands  they  left  the  concerns  of  the  company  ,  and  I  think  it  may 
fairly  he  said,  looking  at  that  report  and  having  regard  to  all  the  circum- 
stances, that  there  was  a  crisis  in  the  affairs  of  the  company  at  that  time. 
I  think  that  is  the  fair  result,  even  according  to  the  defendants'  own  evi- 
dence. They  recognized  the  fact  that  the  company  had  been  going 
back  :  they  had  parted  with  their  former  manager,  Waldie  :  they  were 
in  difficulty  about  getting  a  new  manager :  the  company  had  not  recovered 
from  its  losses ;  and,  altogether,  they  were  in  a  dilemma  as  to  what 
to  do.  I  think  it  was  a  crisis  which  presented  itself  for  them  to  deal 
with  at  that  moment ;  and  perhaps  Mr.  Waldie's  report  is  perfectly 
correct  in  indicating  the  only  possible  steps  that  could  be  taken  if  the  com- 
pany were  going  on  at  all.  Unless  they  were  going  to  stop  and  wind  up; 
the  only  possible  steps  that  could  be  taken  were  as  indicated  in  his  report. 
I  think  the  evidence  all  leads  to  that.  The  first  suggestion  of  Mr.  Waldie 
is  to  extend  the  business.  He  suggests  a  scheme — I  need  not  refer  to  it 
more  particularly  now — but  it  involved  making  a  call.  The  second  advo- 
cated a  concentration  of  the  business,  but  a  vigorous  prosecution  of  it,  and 
based  also  on  the  necessity  of  making  a  call.  80  either  of  these  alterna- 
tives required  a  call.  The  third  was  the  one  which  was  followed  by  the 
directors  —  which  he  disapproved  of — but  which  was  really  the  only 
alternative  open  to  them  if  they  were  going  on  :  and  in  the  words  of  his 
report  that  was  "  3.  For  the  company  to  go  on  as  at  present,  and  trust  to 
luck  and  better  times."  This  he  disapproved  of  ;  but  that,  after  weighing 
all  the  circumstances,  commended  itself  to  the  directors,  because  they 
thought  it  was  unadvisable  to  make  a  call  at  that  time,  and  they  thought 
that  with  the  assets  in  hand,  if  times  were  reasonably  good,  they  might 
prosecute  the  business,  if  they  could  get  a  good  manager  to  take  the  con- 
trol of  the  affairs.  Now,  I  have  said  once,  and  I  repeat,  that  I  exculpate 
the  directors  from  any  fraud  in  the  opprobrious  sense  of  that  term.  They 
were  acting  with  a  view  to  the  interests  of  the  company  in  what  they  did. 
I  think  it  is  impossible  to  look  at  all  the  evidence  and  fail  to  see  that  that 
was  what  influenced  them  to  a  certain  extent.  I  think  they  failed  to  re- 
gard all  the  matters  which  should  have  entered  into  their  consideration. 
In  making  this  appointment  they  had  reached  a  point  in  the  affairs  of  the 
company  when  something  had  to  be  done  ;  and  what  they  resolved  to  do 
was  this  :  to  make  what  seems  to  me — and  I  speak  with  great  diffidence 
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ninety  per  cent.,  and  the  result  of  which  transfer  was  to 
double  the  liability  of  the  paying  shareholders.  These 
directors  really  transferred  a  liability  not  a  property.  Large 


over  them.    The  directors  should  not  have  consented  to 

because  I  do  not  know  so  much  about  these  matters  as  many  of  the  wit- 
nesses who  were  examined — but  it  seems  to  me  that  they  resolved  on  making 
what  was  a  radical  change  in  the  affairs  of  this  company ;  that  is  to  say, 
they  were  embarking  on  a  scheme  by  which  they  were  to  place  the  con. 
trol  of  the  company  pretty  much  in  the  hands  of  one  man,  and  that  the 
manager.  It  may  be  that  the  manager  saw  that  the  position  of  the  company 
enabled  him  to  make  his  demand  at  that  time.  The  evidence,  so  far  as  I 
can  see,  all  indicates  that  he  broached  the  matter  :  he  originated  it.  They 
after  consideration  favoured  his  scheme,  which  was  this  :  to  transfer  to  him 
such  a  quantity  of  stock — $350,000  worth — as  would  give  him  the  control 
in  the  affairs  of  the  company,  as  would  enable  him  to  carry  out  the  policy 
that  seemed  best  to  him.  And  they  procured  that  stock  by  turning  over  to 
him  what  was  in  their  hands  and  the  hands  of  some  others  who  are  not  be- 
fore the  Court  now,  but  who  were  all,  I  believe,  directors, — so  as  to  give 
him  this  control  which  was  the  condition  on  which  he  was  going  to  take 
the  management  of  the  company.  Now,  I  think  that  was  a  change 
in  the  control  and  management  of  the  concern,  which  was  little  short  of 
radical.  It  M'as  divesting  themselves  of  the  controlling  amount  of  stock, 
which  the  directors  heretofore  had,  with  the  exception  of  enough,  which. 
they  retained,  to  qualify  themselves  .as  directors  ;  because  it  was  part  of 
the  scheme  that  they  should  be  directors.  They  retained  only  enough 
stock  to  qualify  themselves,  and  turned  over  the  rest  of  the  stock,  which 
gave  a  controlling  interest,  into  the  hands  of  Mr.  Cameron.  Now,  it 
seems  to  me,  with  the  light  I  have  upon  the  evidence  and  what  little 
knowledge  I  have  of  these  matters,  that  it  was  a  most  unfortunate  thing 
that  they  did  not  take  the  company — the  shareholders,  I  mean — into 
their  confidence  :  that  they  did  not  present  this  thing  to  them  fully,  stating 
the  difficulties  that  environed  them,  and  stating  this  solution  of  the  difficulty 
which  commended  itself  to  them,  namely,  to  put  Mr,  Cameron  into  this- 
position  ;  and  taking  the  shareholders  into  their  confidence,  get  a  vote,  an. 
expression  of  opinion,  as  to  this  change  of  policy  on  the  part  of  the  com- 
pany. However,  it  seemed  good  in  their  eyes  not  to  do  that.  They  ap- 
peared to  have  such  confidence  in  Mr.  Cameron,  such  flattering  views  of 
his  status  and  his  ability  to  carry  the  thing  through,  that  they  thought 
it  would  go  on  all  right.  I  do  not  blame  them  for  making  this  change  in 
the  management  of  the  company.  They  were  materially  interested,  and 
thought  it  was  a  good  move  ;  but  I  think  at  this  point  of  the  case  their 
duty  conflicted  with  their  interests.  They  must  have  had  present  to 
their  minds — some  of  them  admit  that  they  had  present  to  their  minds — 
that  by  divesting  themselves  of  this  stock  they  divested  themselves  of  so 
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any  transfer  of  stock  to  Cameron  let  alone  transferred 
their  own  stock  to  him  :  32  and  33  Vic,  c.  13,  s.  33.  These 
transferring  directors  were  a  majority  of  the  board,  and  they 
with  Cameron  controlled  the  most  of  the  stock.  The  direc- 
tors being  trustees  for  the  body  of  the  shareholders  were 
guilty  of  a  breach  of  trust  when  they  consented  to  the  trans- 
much  liability.  It  cannot  be  overlooked  that  the  company  was  not  in  a 
flourishing  state.  They  must  have  conjectured  upon  what  the  future  of 
the  company  would  be.  If  disastrous,  calls  would  have  to  be  made  ;  and  if 
pi'osperous,  of  course  nothing  of  that  kind  would  have  occurred.  But 
whether  they  did  look  simply  at  the  bright  side  of  the  picture,  and  not  at 
the  dark,  is  immaterial  so  far  as  the  disposition  of  the  case  is  concerned. 
It  was  their  duty  to  have  regarded  both  sides.  They  were  there  as  di- 
rectors, with  certain  powers,  with  certain  responsibilities.  They  knew 
— each  one  of  them  must  have  known — that  by  the  terms  of  the  Statute 
stock  could  not  be  transferred  without  their  assent.  They  must  have 
known  the  clause  of  the  statute  which  has  been  referred  to.  The 
case  referred  to  by  Mr.  McCarthy  does  not  govern  the  present.  In 
that  case  it  was  a  transfer  of  stock  from  one  who  was  a  director,  ta 
a  shareholder.  It  was  only  saying  whether  he  should  have  a  larger 
amount  of  stock  or  not.  But  here  they  were  taking  their  stock,  which 
controlled  the  company,  and  giving  it  to  Mr.  Cameron  ;  regarding  whom 
it  was  of  the  utmost  importance,  it  seems  to  me,  that  they  should  obtain 
his  financial  standing.  If  the  matter  of  a  transfer  by  individual  share- 
holders to  Mr.  Cameron  of  this  large  amount  of  stock  had  been  presented 
to  them  for  their  sanction,  it  would  have  been  their  duty  as  directors  to 
ascertain  the  position  of  the  person  who  was  going  to  take  this  stock.  It 
would  have  been  their  duty  as  directors  to  see  that  he  was  a  solvent  per- 
son, able  to  pay  all  the  calls  that  might  reasonably  be  expected  to  be 
made  on  the  stock  he  was  about  to  possess  himself  of.  They  did  not  take 
such  a  precaution  in  this  case.  It  would  have  been  their  duty  if  the 
transfer  had  been  by  others  :  it  was  essentially  their  duty  when  it  was 
their  own  stock  they  were  dealing  with,  and  divesting  themselves  of  the 
control  of  the  company  by  turning  it  over  to  Mr.  Cameron.  Now,  if  they 
had  put  their  heads  together  they  would  have  ascertained  that  the  posi- 
tion of  Mr.  Cameron  was  not  such  as  some  of  them  seemed  to  have 
imagined.  Some  of  them  estimated  in  their  minds  that  Mr-  Cameron's 
financial  position  was  somewhere  about  |50,000  to  the  good  :  but  one  of 
them,  and  he  the  one  who  states  himself  to  be  the  most  intimate  friend 
of  Mr.  Cameron — Mr.  Smith — had  the  belief,  based  upon  the  enquiries 
which  he  made,  that  he  was  only  worth  from  |10,000  to  $15,000.  Now, 
if  the  directors  had  all  come  together  and  discussed  it  at  the  Board,  as 
one  would  have  expected,  they  would  have  found  that  they  differed  in 
their  estimate  of  this  man.  One  would  have  said  "He  is  worth  $50,000 
and  another  would  have  said  $10,000  ;  and  that  would  have  given  rise  to^ 
enquiry.    If  they  had  taken  that  step,  and  if  they  had  made  the  enquiry 
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fer  of  the  stock  to  a  man  of  straw.  In  this  case  the  majority 
of  the  board  transferred  their  stock  at  the  same  time,  and 
they  voted  for  the  consent  to  the  transfer  outvoting  the 
minority  of  the  board  who  resisted  it.  All  the  defendants 
except  the  company  are  directors,  no  outsider  havina^  got 
the  benefit  of  any  transfer.    The  evidence  shows  that  the 

"which  I  think  it  was  their  duty  to  do,  instead  of  going  blindly  forward  on  the 
supposition  that  all  was  right,  the  result  would  probably  have  been  very 
different.  I  do  not  think  they  should  be  relieved  when  it  is  found 
out  that  they  closed  their  eyes  against  light  which  would  have 
shown  them  that  they  were  doing  wrong,    by  the   simplest  enquiry. 

I  incline  to  think  that,  if  the  question  had  been  put  point-blank  to  Mr. 
Cameron,  he  would  have  told  them  precisely  his  position  :  that  he  was 
w^orth  from  $5,000  to  |7,000.  He  was  worth  that  and  no  more.  The 
directors  all  knew  that  he  had  no  tangible  property  in  the  shape  of  estate, 
or  lands,  or  anything  of  that  kind  ;  it  was  all  in  money — portable.  They 
knew  that  he  was  not  a  man  of  substance  in  the  sense  of  having  estate  and 
projDerty  ;  and  they  might  have  found  out — and  in  my  view  it  was  their 
duty  to  have  ascertained  the  fact — that  he  had  only  some  $5,000  or  $7,000; 
in  other  words,  that  when  he  had  paid  the  twenty  per  cent,  which  it  was 
stipulated  he  was  to  pay  for  the  stock  which  was  to  give  him  the  control 
of  the  company,  he  would  practically  have  spent  every  cent  he  had  in  the 
world.  He  would  then,  without  means,  have  been  put  in  the  position  of 
manager,  with  this  large  amount  of  stock ;  and  so  far  from  being  able  to 
pay  a  call  he  could  not  pay  the  tenth  part  of  a  call,  had  it  been  required 
from  him.  So,  that,  I  may  say,  without  any  intention  to  use  the  term  in 
any  improper  way,  he  was  a  man  of  straw.  The  directors  admit,  and  it 
cannot  be  controverted,  that  had  they  known  he  was  only  possessed  of  this 
small  amount  they  would  not  have  handed  over  this  stock.  However,  it 
seems  to  me  that  if  they  did  not  know  it,  if  they  did  not  take  the 
means  to  know  it,  they  are  just  as  culpable  as  if  they  did  know  it- 
There  was  their  failure  to  discharge  their  duty  aright.  It  w^as,  in  my 
view,  a  breach  of  trust  to  carry  out  this  transaction  of  the  transfer,  as 
they  did,  without  satisfying  themselves  that  they  were  giving  the  stock 
to  a  person  of  substance  who  was  able  to  meet  all  demands  upon  it.  I  do 
not  take  the  extreme  view  of  the  case  which  was  argued  by  Mr.  Bethune, 
that  the  statute  is  of  such  a  nature  that  the  directors,  being  interested, 
should  not  transfer,  that  they  were  incapacitated,  and  that  the  whole 
transaction  is  utterly  void.  I  think,  putting  it  at  the  highest,  it  is  just 
such  a  transaction  as  very  often  occurs  in  ordinary  matters  between  trus- 
tee and  cestui  que  trust.  He  could  purchase  ;  but  he  must  be  prepared 
to  show  that  he  purchased  on  such  terms  as  realized  the  full  real  value  of 
the  property,  and  on  such  terms  as  could  have  been  obtained  from  any 
body  else.  I  think  that  is  the  true  touchstone  to  be  applied  to  this 
action.  They  failed  in  their  duty  ;  they  transferred  to  a  man  who  was 
not  a  substantial  man  :  but  it  was  not  a  transaction  void  ab  initio^  though 
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plaintiffs  cannot  be  said  to  have  acquiesced,  for  the  transfer 
to  Cameron  was  prearranged  by  the  defendants.  One  of  the 
directors  Dr.  Vernon  protested  against  it  at  the  time,  but  it 
Avas  carried  by  a  vote  of  eleven  to  six.  The  plaintiffs'  appeal 
from  the  part  of  the  Chancellor's  judgment,  which  deals  with 
the  acquiesence.  [Boyd,  C. — Dr.  Vernon  said  in  his  evidence 

voidable — one  which,  if  presented  to  the  shareholders  they  had  the  oppor- 
tunity to  ratify  or  reject.  Now,  what  was  done  ?  I  say  again,  it  was 
most  unfortunate  that  this  transaction  was  not  spread  out  on  the  report, 
and  brought  in  that  way  before  the  shareholders.  They  did  not  do  so. 
From  the  directors'  point  of  view  they  were  perhaps  acting  in  the  best 
interests  of  the  company,  to  secure  a  manager.  I  cannot  disregard  all 
this  evidence  that  he  was  a  cautious,  careful,  prudent  business  man,  and 
they  thought  they  were  doing  well.  From  the  directors'  point  of  view 
they  were  probably  acting  in  the  best  interests  of  the  company.  From 
the  shareholders'  point  of  view  they  were  by  no  means  acting  in  the  best 
interests  of  the  company  ;  because  this  man  could  not  have  answered 
these  calls.  They  were  putting  a  liability  on  their  shoulders  which  they 
would  not  have  accepted  had  they  known  it.  The  next  thing  of  import- 
ance is,  that  a  report  was  prepared,  setting  forth  the  appointment  of  Mr. 
Cameron  to  the  position.  Mr.  Moss's  argument  throughout  on  that  com- 
mended itself  to  me  as  very  forcible,  and,  indeed,  unanswerable.  Therein 
was  not  stated  the  terms  on  which  they  accepted  Mr.  Cameron  ;  it  was 
not  stated  what  they  did  and  why  they  did  it ;  so  as  to  have  had  a  full, 
fair  and  free  expression  of  opinion  on  the  part  of  those  assembled,  as  to 
whether  they  were  going  to  continue  the  company  on  those  conditions  or 
mot.  Mr.  Cameron  was  appointed,  and  all  the  rest  was  left  to  be  elicited 
by  a  sort  of  side  discussion  which  took  place  towards  the  close  of  the 
meeting,  after  the  report  had  been  adopted.  Now,  I  really  have  no  very 
clear  idea  myself,  upon  the  evidence,  as  to  what  precisely  was  stated  at 
that  meeting ;  as  to  what  was  discussed ;  as  to  how  full  details  were  given, 
or  the  reverse.  I  am  in  doubt  as  to  whether  the  expression  "man  of 
straw  "  was  used  at  that  meeting  or  not.  All  I  know  is  this  :  that  there 
was  some  disclosure  made  of  what  had  been  done,  and  there  was  some 
dissatisfaction  expressed  at  the  action  of  the  directors.  It  strikes  me  at 
present  that  the  principle  to  be  applied  to  the  case  is  this— and  I  do  not 
know  that  I  can  go  any  farther  in  the  case  than  to  give  such  a  direction 
as  may  guide  the  liquidator  in  adjusting  the  rights  of  the  parties,  and 
what  I  say  now  is  subject  to  alteration  if  I  find  reason  to  change  my 
opinion  after  further  consideration.  It  occurs  to  me  now  that  if  there 
was  a  disclosure  made  of  the  details  of  this  transaction,  of  the  transfer, 
made  to  the  persons  at  that  meeting,  or  if  they  otherwise  were  informed 
of  it,  as  Mr.  Finkle  appears  to  have  been  by  one  of  the  witnesses  who 
was  called — if  the  shareholders  were  aware  of  the  details  of  this  transac- 
tion, and  were  content  to  let  the  transfer  remain  ;  or  even  simply  objected 
to  it  in  words,  and  did  nothing  ;  the  fact  that  the  business  of  the  company 
37 — VOL.  IX  O.K. 
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that  "  all  were  satisfied  with  the  first  year's  business  under 
Cameron,"  hut  it  seems  when  the  business  fell  off'  and  a 
change  took  place  in  that  respect,  a  change  took  place  in 
their  feelings  as  to  the  transfer.]  Yes,  the  plaintiff's  had  no- 
objection  to  a  good  business,  and  if  it  had  kept  up. 
they  would  have  suff'ered  no  loss,  and  if  they  had 
suff'ered  no  loss  there  would  have  baen  no  litiofation, 
as  they  had  no  right  to  complain  until  they  were 
damnified.  They  do  not  say  now,  that  they  object  to 
Cameron  as  manager,  but  they  do  as  a  shareholder, 
[Proudfoot,  J.— But  did  not  the  plaintiffs  know  of  the 
arrangement  by  which  Cameron  was  to  become  such  a 
large  shareholder  before  he  became  manager  ?]  No ;  they 
did  not  know  of  the  arrangement  by  the  directors  until 
afterwards.  [FergusuN,  J. — But  when  they  did  know 
they  took  their  chance  of  the  prosperity  of  the  company, 

was  prosecuted  for  two  years  after  that,  they  knowing  all  the  arrange- 
ments which  had  been  made,  and  being  able  to  judge  as  to  their  own 
interests,  acquiesced  so  far  in  the  management  of  Mr.  Cameron  imder 
these  conditions  that  it  would  be  inequitable  for  them  to  fall  back  on  the 
directors  and  say  :  "You  shall  make  good  all  calls  on  that  stock,  because  it 
has  turned  out  that  your  plan  has  failed ;  and  after  two  years,  although 
we  knew  the  facts  at  first,  we  think  now  we  should  have  stopped  the  mat- 
ter at  the  outset."  It  seems  to  me  that  those  parties  who,  knowing  the 
facts,  ratified  what  was  done,  cannot  take  advantage  of  the  directors  and 
make  the  directors  liable  to  answer  any  of  these  calls.  But  so  far  a& 
shareholders  who  were  innocent  of  all  knowledge  are  concerned,  share- 
holders who  did  not  ratify  or  acquiesce,  or  who  were  ignorant  of  this, 
they  are  not  precluded  now  before  the  liquidator  from  calling  upon  the 
directors  who  are  the  defendants  here  to  contribute  to  the  amount  of  the 
calls  which  they  would  be  required  to  pay  in  winding  up  this  company. 
I  do  not  see  that  I  can  make  any  other  declaration  than  that ;  and  it  is 
subject  to  my  further  consideration  in  case  I  should  come  to  the  conclu- 
sion, as  Mr.  Moss  and  Mr.  Mackelcan  have  argued,  that  the  simple 
objection  is  enough  to  entitle  all  those  who  were  at  the  meeting,  and  all 
the  plaintiffs,  to  participate  in  the  benefits — to  require  the  defendants  to 
answer  the  calls.  If  that  position  is  maintainable,  of  course  the  plaintiffs 
would  be  entitled  to  the  relief  they  seek,  and  the  costs  of  the  suit.  My 
present  opinion  is,  that  their  own  ratification  or  acquiescence  would  be 
sufficient  to  prevent  them  from  succeeding.  I  will  consider  that  last 
point.  At  present  I  think  Mr,  Petrie  knew  what  was  done,  and  was 
content  to  let  it  remain  :  but  the  principle  I  have  enunciated  applies  tc^ 
him. 
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and  it  was  only  when  the  shoe  pinched  from  loss  that  they 
complained.]  They  could  not  help  that,  they  could  not  stop 
the  business  of  the  company,  and  had  to  take  the  chance 
of  pi'osperity,  and  if  it  had  succeeded  there  might  have 
been  no  loss,  and  then  the  plaintiffs  could  not  have  com- 
plained of  the  transfer.  No  right  of  action  arises  until  the 
injury  actually  occurs :  Backhouse  v.  Bonomie,  9  H.  L.  C. 
503.  Lord  Justice  Thesiger,  says:  "If  a  person  having  a 
right,  and  seeing  another  person  about  to  commit,  or  in 
the  course  of  committing  an  act  infringing  on  that  right, 
stands  by  in  such  a  manner  as  really  to  induce  the  person 
committing  the  act,  and  who  might  otherwise  have 
abstained  from  it,  to  believe  that  he  assents  to  its  being 
committed,  he  cannot  afterwards  be  heard  to  complain  of 
that  act"  :  De  Biissche  v.  Alt,  8  Ch.  D.  286,  p.  314.  That 
was  not  the  case  here.  The  plaintiffs  had  no  objection  to 
Cameron  as  manager,  and  if  they  had,  they  could  not  have 
prevented  his  appointment,  but  they  have  a  right  to  com- 
plain of  his  getting  such  a  large  amount  of  the  directors' 
stock  while  they  of  course  approved  of  the  company  doing 
well  so  as  to  improve  the  stock  which  they  held  and  could 
not  get  rid  of.  [Proudfoot,  J. — At  the  annual  meeting 
Cameron's  holding  the  stock  was  discussed,  and  although 
some  approved  of  it  and  some  did  not,  still  no  action  was 
taken  about  it.]  Nothing  was  said  about  it  in  the 
report  before  the  meeting,  and  all  that  was  said  was 
subsequent  to  the  report  being  adopted,  and  then  all 
that  those  dissenting  could  do  was  to  talk,  for  the  others 
had  the  voting  power,  and  those  talking  were  overpowered. 
[Boyd,  C. — But  Dr.  Husband's  evidence  shews  it  was  dis- 
cussed at  the  general  meeting].  It  may  have  been  discussed, 
but  no  formal  vote  was  taken  on  it.  The  director's  report 
says  nothing  of  Mr.  Waldie's  report  or  his  actual  reasons 
for  resigning,  but  on  the  contrary,  said  he  was  resigning 
for  private  reasons.  That  is  the  way  information  was 
withheld  from  the  shareholders,  and  they  could  not  acqui- 
esce without  knowledge.  [Peoudfoot,  J. — But  does  Mr. 
Waldie's  report  contain  any  fact  suppressed  ?    Was  it  not 
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more  an  opiDion  as  to  how  the  business  should  be  carried 
on  ?]  He  recommended  a  five  per  cent.  call.  [Proudfoot, 
J. — Still  is  that  more  than  an  opinion  ?]  The  fact  was, 
their  capital  was  gone,  and  they  were  carrying  about 
^10,000.000  of  risks.  [Proudfoot,  J.— If  there  had  been 
two  or  three  years  of  prosperity,  and  then  bad  times  had 
come,  could  these  plaintiffs  still  repudiate  the  transfer  if 
they  had  protested  against  it  when  it  was  done  ?]  Yes,  the 
directors  could  not  release  themselves  unless  they  got  a 
release  or  an  actual  consent  to  the  matter :  Ex  'parte 
A  damson,  8  Ch.  D.  817  ;  In  re  European  Central  R.  W . 
Co. — Custard's  Case,  L.  R,  8  Eq.  443  ;  Garr  v.  London  and 
North-Western  R.  W.  Co.,  L.  R.  10  C.  P.  307  at  316,  317; 
Simmy.  Anglo-American  TelegraphCo., 5 Q.B.'D.lS8at206, 
where  Brett,  L.  J.,  says:  "I  am  speaking  now  of  the  estoppels 
which  arise  in  business  or  in  daily  life,  and,  as  it  seems  to 
me,  these  estoppels  have  no  effect  on  the  reality  of  the 
transaction."  Here  the  reality  of  the  transaction  is,  the 
breach  of  trust.  In  the  case  of  Pepperell  v.  Chamberlain, 
27  W.  R.  410,  the  plaintiff  objected,  but  the  defendants  said 
they  did  not  care  for  his  objections:  Per  Fry,  J.  at  p.  411. 
Here  the  shareholders  protested  all  they  could :  Knox  v.  Oye, 
L.  R.  5  H.  L.  674f;'  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef. 
630.  Nothing  that  the  plaintiffs  did  can  be  construed  into 
a  confirmation,  they  dissented,  protested,  and  grumbled  all 
the  time.  The  question  is,  should  shareholders,  who  had 
knowledge  of  the  wrongful  act,  but  pointed  it  out  to  the 
wrongdoers  and  objected  to  it,  be  put  in  the  same  category 
as  those  who  did  not  dissent.  The  latter,  of  course,  cannot 
afterwards  complain.  The  rule  is,  if  a  person  stands  by 
while  an  act  is  being  done,  and  certain  changes  in  interest 
take  place,  he  cannot  afterwards  complain.  But  if  it  is 
pointed  out,  the  person  cannot  be  said  to  do  the  act  upon 
the  faith  of  the  silence  of  the  party  standing  by.  After 
objecting,  it  is  open  to  the  objecting  party  to  confirm  it  if 
he  chooses ;  but  no  one  can  say  that  the  plaintiffs  here 
confirmed  the  act  or  waived  their  right  to  object.  [Fer- 
guson, J. — I  suppose  acquiescence  is  estoppel  by  conduct.] 
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Certainly.  The  knowledge  must  be  followed  by  assent.  If 
he  dissents  when  he  gets  the  knowledge  the  cause  of  action 
is  just  as  much  vested  in  him  as  it  was  before,  and  unless 
he  assents,  it  can  only  be  divested  by  the  Statute  of  Limi- 
tations. The  insolvency  and  troubles  of  the  company 
were  not  attributed  to  the  appointment  of  Cameron  or  his 
management.  Mere  silence  or  delay  is  not  sufficient,  there 
must  be  something  active  to  constitute  acquiescence,  and 
something  very  active  after  dissent  expressed :  Evans  v. 
Sinallcomhe,  L.  R,  3  H.  L.  249,  at  256,  257;  Spachman  v. 
Eva7is,  L.  R.  3  H.  L.  171 ;  Murray  v.  Palmer,  2  Sch.  & 
Lef.  474 ;  In  re  Cross,  Harston  v.  Dennis,  20  Ch.  D.  109 ; 
In  re  Alexandra  Palace  Co.,  21  Ch.  D.  163;  In  re  Exchange 
Banking  Co.,  Flitcroft's  Case,  21  Ch.  D.  519  ;  Thompson  v. 
Eastwood,  2  App.  Cas.  215  ;  Hanchett  v.  Briscoe,  22  Beav. 
504,  505  ;  Farrant  v.  Blanchford,  1  DeG.  J.  &  S.  107,  at 
119  ;  Lewin  on  Trusts,  7th  ed.  744,  London,  Financial 
Association  v.  Kelk,  26  Ch.  D.  107 ;  In  re  Scottish  Petro- 
leum Co.,  23  Ch.  D.  413  ;  In  re  London  and  Staffordshire 
Fire  Ins.  Co.,  24  Ch.  1).  149  ;  Bigelow,  on  Estoppel,  3rd 
ed.  568;  Whichcote  v.  Lawrence,  3  Ves.  752;  Kidney 
V.  Conrsmaker,  12  Ves.  136,  158. 

McCarthy,  Q.  C,  and  Neshitt,  for  the  defendants.  The 
action  is  not  properly  constituted.  Each  one  of  the  plain- 
tiff's cases  may  be  different  as  to  the  circumstances,  as  the 
■  judgment  of  the  learned  Chancellor  shews.  The  damage 
may  be  different  in  each  case.  [Proudfoot,  J. — But  all 
their  rights  of  action  arose  from  the  one  act  of  transfer.] 
Yes,  but  the  plaintiff's  rights  have  nothing  in  common, 
and  the  defendants  may  have  different  defences  to  each 
plaintiff.  The  defendants  also  had  different  interests.  All 
of  them  did  not  vote  for  the  transfer.  Three  of  them  were 
not  present  and  one  declined  to  vote.  If  there  was  a 
breach  of  trust  and  the  transfer  is  held  good,  how  could 
these  four  be  held  liable  ?  Even  those  present  who  voted 
for  the  transfer  were  acquitted  of  any  fraud  by  the  judg- 
ment of  the  Chancellor.  There  was  nothinor  to  shew  that 
Cameron  was  a  man  of  straw  :  on  the  contrary,  the  evidence 
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shews  that  he  was  a  wholesale  merchant,  and  was  con- 
sidered to  be  a  man  of  means,  one  witness  fixing  the 
amount  of  same  at$40,000.  Thefact  of  his  becoming  manager, 
with  a  large  interest  in  the  company  would  strengthen  it, 
and  insure  his  best  exertions.  The  right  of  a  director  to 
transfer  his  shares  is  absolute,  he  is  not  a  trustee  of  those 
shares  for  the  shareholders  :  In  re  National  Provincial 
Marine  Ins.  Co, — Gilbert's  Case,  L.R.  5  Ch.  559;  Bush's  Case, 
L.  R.  6  Ch.  246.  [Proudfoot,  J. — Is  that  the  case  that 
went  to  the  House  of  Lords  under  the  name  of  Murray  v. 
Bush  ?]  Yes,  see  p.  258,  262.  [Moss,  Q.  C— In  Bush's 
Case,  the  director  only  consented  to  a  transfer  to  himself, 
not  from  himself.]  The  evidence  shews  that  Cameron 
wanted  to  get  enough  stock  to  control  the  companj'',  and 
made  that  a  condition  of  taking  the  management,  but  the 
directors,  while  they  wished  to  get  him  as  manager,  and 
thought  he  would  do  well  for  the  company,  refused  to  give 
him  a  controlling  interest,  but  still  gave  him  a  large 
interest.  Shareholders  have  a  right  to  transfer  to  a  man 
of  straw  even  to  get  rid  of  a  liability  if  the  transfer  is 
actually  made  :  and  directors  have  the  same  right  if  they 
do  not  part  with  their  qualification.  Sec.  6  of  89  Vic,  c.  51 
(set  out  in  judgment  of  Ferguson,  J.),  which  incorporates 
the  company  is  the  section  in  question.  What  is  a  breach 
of  trust  ?  If  the  trustee  does  something  that  the  trust 
deed  says  he  shall  not  do ;  or  if  he  goes  out  of  the  ordinary 
course  of  business  even,  it  may  be  an  implied  breach  of 
trust.  If  he  has  a  discretion  and  honestly  exercises  it, 
no  matter  what  the  result  is,  that  is  not  a  breach  of 
trust.  If  these  directors  honestly  thought  that  this 
transfer  was  for  the  benefit  of  the  company,  the  result  has 
nothing  whatever  to  do  with  it :  Costabadie  v.  Costabadie, 
6  Ha.  410 ;  Gishorne  v.  Oisborne,  L.  R.  2  App.  Cas.  300 ; 
Tabor  v.  Brooks,  10  Ch.  D.  273 ;  Brophy  v.  Bellamy,  L.  R. 
8  Ch.  798.  As  to  the  duties  of  directors  see  Spackman 
v.  Evans,  L.  R.  3  H.  L.  171 :  In  re  London  and  County 
Assurance  Co. — Jessop's  Case,  2  DeG.  &  J.  638 ;  In  re 
Smith,  Knight      Co.— Weston's  Case,  L.  R.  6  Eq.  242; 
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S.  a,  L.  R.  4  Ch.  20.  Outside  of  the  findings  of  the  learned 
Chancellor,  and  fortified  by  his  finding  that  there  was  no 
fraud,  the  directors  had  the  right  to  make  the  transfer,  as 
their  discretion  was  honestly  and  in  good  faith  exercised. 
On  the  question  of  the  responsibility  of  trustees  see  In  re 
Speight—Speight  v.  Gaunt,  22  Ch.  D.  727  ;  In  re  God- 
frey—Godfrey V.  Faulkner,  23  Ch.  D.  483.  As  to  Courts 
not  interfering  with  trustees  in  the  exercise  of  their  dis- 
cretion :  Taft  V.  Harrison,  10  Ha.  489.  See  also  In  re 
Forest  of  Dean  Goal  Mining  Go.,  10  Ch.  D.  450  ;  Smith  v. 
Anderson,  15  Ch.  247;  london  Financial  Association  v. 
Kel/c,  26  Ch.  D.  at  p.  144;  Impericd  Hydropathic  Hotel  Go. — 
Blachijool  V.  Hampson,  23  Ch.  D.  1  at  p.  12  :  Land  Gredit 
Go.  of  Ireland  v.  Lord  Femioy,  L.  R.  5  Ch.  763.  Now 
as  to  the  question  of  acquiescence.  If  the  cause  of 
action,  vested  on  the  22nd  of  January,  1880,  and  they 
could  have  sued  then,  what  was  their  damage  ?  It  was 
the  depreciation  of  their  stock  b}^  the  appointment  of 
Cameron,  and  the  transfer  of  the  director's  stock  ;  but  if 
these  acts  improved  the  position  of  the  company,  there 
was  no  damage,  and  the  evidence  shows  that  the  effect 
on  the  public  mind  was  good.  (Ferguson,  J. — But  Mr. 
Mackelcan  agrees  that  the  damage  did  not  arise  until 
afterwards.)  When  were  they  to  claim  then;  seven  years 
might  have  been  good,  and  then  seven  bad.  The  loss 
which  the  trustee  was  bound  to  make  good,  was  the  loss 
that  directly  flowed  from  the  breach  of  trust,  if  any,  at 
the  time  it  took  place  :  Murray  v.  Bwsh,  L.  R.,  6  H.  L.  87, 
at  p.  59.  In  that  case  the  company  should  have  been 
wound  up  when  they  conceived  the  scheme.  Here  the 
company  was  not  illegally  carried  on  :  See  also  Evans  v. 
Smallcomhe,  L.  R.,  3  H.  L.  249  ;  Houldsworth  v.  Evans, 
L.  R.  3  H.  L.  263.  The  relief  prayed  in  this  action  is 
not  the  relief  which  the  facts  would  entitle  the  plain- 
tiffs to  when  fraud  is  negatived.  Acquiescence  is  not 
in  terms,  but  in  the  act  of  assent :  Spademan  v.  Evans,  L. 
R.  3  H.  L.  233.  Unless  there  was  a  scheme  no  case  can  be 
made  against  the  directors.  Directors  have  the  same  rights 
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as  to  transfer  that  shareholders  have  :  In  re  National 
Provincial  Marine  Ins.  Co. — Gilberts  Case,  L.  R.  5  Ch.  559; 
Galloway  v.  The  Mayor,  &c.,  of  Londonr2  DeG.  J.  &  S.  638;. 
Penny  v.  Francis,  30  L.  T.  185  ;  In  re  Bank  of  Hindustan, 
Sc.,  Ex  'parte  Kintry.  L.  K  5  Ch.  95;  In  re  National,  d&c, 
Ins.  Co.,  Ex  parte  Parker,  L.  R.  2  Ch.  685  ;  In  re  The 
Mexican,  &c.,  Co. — Hyams  Case,  1  DeG.  F.  &  J.  75  ;  Cos- 
tellos  Case,  2  DeG.  F.  &  J.  302 ;  Re  Ediuard  Shelly,  4  DeG. 
J.  &  S.  543.  Some  of  these  eases  shew  that  a  shareholder 
can  go  into  the  market  and  pay  a  man  to  take  his  place  if 
the  transfer  is  made,  and  there  is  no  fraud.  The  judgment' 
should  be  reversed,  and  action  dismissed,  and  in  any  event 
the  action  should  be  dismissed  as  against  the  four  defen- 
dants who  did  not  concur  in  the  transfer.  If  the  Court 
should  hold  that  there  was  a  breach  of  trust,  then  the 
plaintiff's  claim  is  the  fall  of  the  stock  at  the  time  of  the 
transfer. 

Mackelcan,  Q.  C,  in  reply.  There  are  certain  things  the 
directors  have  the  right  to  do,  and  the  shareholders  cannot 
interfere,  such  as  the  appointment  of  Cameron,  but  they 
have  the  right  to  object  to  the  transfer.  The  plain- 
tiffs were  willing  to  take  their  chances  of  success  with 
the  directors;  but  they  object  to  taking  the  chances  and 
allowing  the  directors  to  throw  their  chances  on  the  plain- 
tiffs' shoulders :  Harris  v.  Truman,  8  Q.  B.  D.  268,  cited 
in  Culhane  V.  Stewart,  6  0.  R.  98;  Life  Association  of 
Scotland  v.  Siddal,  3  DeG.  F.  &  J.  58.  The  evidence  shews 
that  at  the  time  of  the  transfer  the  condition  of  the  com- 
pany was  really  worse  than  nothing,  except  for  the  liability 
of  the  shareholders  on  their  unpaid  stock,  and  that  the 
statement  to  the  contrary  submitted  was  cooked  up.  The 
directors  had  no  absolute  discretion  in  the  matter  of  the 
transfer,  they  had  a  duty  to  perform  to  protect  the  body 
of  the  shareholders.  In  the  cases  referred  to  by  my  learned 
friend  Mr.  McCarthy,  there  was  an  absolute  uncontrolled 
discretion  and  irresponsible  authority.  In  Re  Smith 
Knight  <Sc  Co.—  Weston's  Case,  L.  R.  6  Eq.  238,  and  4 
Ch.  20,  the  power   to  refuse  to  consent  was  expressly 


ix.]    THOMPSON  ET  AL.  Y.  CANADA,  ETC.,  INS.  CO.  ET  AL.  297 

limited  to  certain  cases  within  which  the  one  in 
dispute  did  not  come.  In  this  case  the  directors  were 
warned  before  the}^  consented  to  the  transfer,  and  they 
were  consequently  put  upon  their  guard,  and  upon  enquiry. 
Some  cases  go  so  far  as  to  hold  that  trustees  are  not  pro- 
tected even  by  the  opinion  of  counsel  if  the  act  turns  out 
wrong.  The  judgment  of  the  Chancellor  finds  that  their 
interest  and  their  duty  conflicted,  and  that  when  they  di- 
vested themselves  of  their  stock,  they  got  rid  of  a  liability. 
The  defendants  say  that  they  did  not  know  what  Cameron's 
standing  was,  but  they  should  have  known,  and  would  if 
they  had  enquired.  They  cannot,  under  the  circumstances^ 
come  here  and  say  they  acted  for  the  best.  The  evidence 
shows  that  Mr.  Buchan,  a  director,  was  about  to  transfer 
his  stock,  but  so  soon  as  he  saw  how  unfair  it  would  be  to 
the  other  shareholders,  he  declined  to  do  it,  and  remained 
liable  for  a  large  amount :  Beatty  v.  North  West  Trans- 
portation Co.,  6  0.  R..  300  (a),  shows  w^hat  the  position  of 
directors  is  as  trustees.  [Proudfoot,  J. — But  each  case 
depends  on  its  own  circumstances.]  Certainly,  but  we 
must  start  with  the  principle  that  all  directors  are  trustees, 
and  must  be  treated  as  such  :  Thompson's  Liability  of 
Officers  and  Agents  of  Companies,  351.  A  cause  of  action 
may  accrue  at  a  certain  date,  but  the  party  injured  may 
wait  until  he  is  damnified  before  he  commences  pro- 
ceedings, and  the  Statute  of  Limitations  will  not  run 
against  him  until  the  damage  arises.  If  a  trustee  makes 
an  improper  investment,  and  it  turns  out  bad  and  a  loss 
happens,  no  action  need  be  commenced  until  ^.fter  the  loss 
has  happened.  In  Clegg  v.  Edmondson,  8  DeG.  M.  &  G. 
787,  it  was  a  hazardous  business,  and  the  plaintiff  took  no 
share  of  the  liabilities  for  nine  years,  and  gave  no  assis- 
tance to  the  business  ;  but  just  waited  for  a  chance  of 
profit.  Here  the  defendants  have  remained  liable  on  their 
stock  all  the  time.  In  Clarke  v.  Hart,  6  H.  L.  C.  656,  the 
principle  is  pointed  out  that  the  party  has  abandoned  his 
right. 

{a)  Since  reversed  in  the  Court  of  Appeal. 
38 — VOL.  IX  O.K. 
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Neshitt,  in  reply.  The  time  of  bringing  the  action  is 
the  test  of  its  character :  if  at  the  time  of  the  transfer, 
then  the  damage  is  what  was  then  sustained.  No  damage 
flowed  from  the  transfer :  it  was  from  carrying  on  the  busi- 
ness. This  is  not  a  case  in  which  the  directors,  if  trustees, 
made  a  bargain  with,  or  a  profit  out  of  their  cestuis  que 
trwstent  (a). 

May  21,  1885,  Proudfoot,  J. — The  judgment  in  this 
case  declared  that  the  several  transfers  to  Charles  Cameron 
by  the  directors  of  the  insurance  company,  who  are  de- 
fendants, were,  and  each  of  them  was,  a  breach  of  trust  on 
the  part  of  the  defendants,  and  ordered  that  the  several 
defendants  do  pay  and  make  good  to  each  of  the  plaintiffs, 
who  were  innocent  of  all  knowledge  of  the  said  breach  of 
trust,  or  who  have  not  ratified  or  acquiesced  in  it,  or  who 
were  ignorant  of  it,  the  amount  of  the  loss  occasioned  to 
him  or  her  respectively  by  the  non-payment  of  the  calls 
made  upon  the  transferred  stock. 

The  plaintiffs  appeal  from  this  judgment  because  there 
should  have  been  no  qualification  of  the  right  of  the  plain- 
tiffs by  rendering  it  liable  to  be  affected  by  their  know- 
ledge of  or  acquiescence  in  the  breach  of  trust,  as  under 
the  circumstances  of  this  case,  the  plaintiffs  having  objected 
to  the  transfer  before  it  was  effected,  knowledge  or  acqui- 
escence would  not  bar  their  right. 

The  defendants  by  their  cross-appeal  object  to  the 
finding  that  the  transfer  was  a  breach  of  trust,  and  to  the 
relief  giv^en  consequent  thereon. 

It  will  be  convenient  to  dispose  of  the  defendant's  appeal 
first. 

The  company  began  business  in  1875  with  a  subscribed 
capital  of  $1,000,000,  of  which  ten  per  cent,  was  paid.  In 
1877  the  disastrous  fire  at  St.  John  in  New  Brunswick 
took  place,  where  the  company  had  a  number  of  risks  and 

(a)  The  Chancellor  presided  during  the  early  part  of  the  first  day, 
but  was  not  present  during  the  remainder  of  the  argument. — Hep. 
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incurred  large  losses,  which  considerably  reduced  the  capi- 
tal of  the  company.  But  the  company  carried  on  business, 
and  were  receiving  large  sums  in  premiums.  The  balance 
sheets  of  the  company  in  December,  1877,  shewed  a  surplus 
of  $27,128,  and  in  December,  1878,  a  surplus  of  $54,500, 
and  in  December,  1879,  this  w^as  reduced  to  $28,000.  But 
in  1879  the  company  had  received  in  premiums  $179,654. 
In  December,  1880,  the  surplus  was  stated  to  be  $53,392, 
and  in  1880  the  premiums  received  amounted  to  $225,611. 
Their  losses  were  heavy,  certainly,  but  the  company  was 
not  insolvent. 

Having  had  to  get  rid  of  a  former  manager,  they 
appointed  Mr.  Waldie  to  that  position  in  October,  1879. 
On  the  20th  November,  1879,  Waldie  made  a  report  to  the 
company  and  declined  to  remain  manager.  This  report 
was  much  commented  on  during  the  argument.  In  it  Waldie 
says  he  had  spent  ten  days  in  informing  himself  as  to  the 
character  of  the  business.  His  first  perplexity  arose  with 
regard  to  the  extended  field  over  which  the  risks  were 
scattered  and  the  character  of  them.  And  he  found  out 
that  his  knowledge  of  the  details  and  technicalities  of  an 
insurance  office  was  very  limited.  His  second  anxiety  was 
that  the  losses  were  keeping  pace  with  the  income,  and 
just  then  exceeding  it.  This,  with  a  feeling  of  his  own 
deficiencies  led  him  to  inform  the  committee  that  he  did 
not  feel  able  for  the  work,  and  that  he  would  gladly  decline 
to  enter  upon  the  duty  of  manager. 

He  then  gave  his  views  with  regard  to  the  company, 
under  three  possible  modes  of  conducting  its  affairs. 

The  first  was  to  prosecute  the  business  thoroughly,  and 
not  take  bad  risks.  To  do  this  successfully  and  secure 
equal  terms  with  the  best  companies  it  would  be  necessary 
to  call  up  more  capital  and  increase  the  staff.  This  plan 
was  based  on  more  prosperous  times. 

The  second  was  to  make  it  an  Ontario  local  compan}', 
with  a  possible  reduction  of  gross  income.  To  do  this, 
and  to  meet  losses  likely  to  occur  on  the  volume  and 
character  of  risks  then  on  the  books,  would  require  a  call 
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or  that  an  overdrawn  bank  account  be  arranged  for,  up  to 
$50,000  or  $60,000.  He  thought  the  better  plan  would- 
be  to  make  the  call  and  control  it,  than  to  have  it  forced  on 
the  company. 

The  third  plan  proposed  was  to  go  on  as  at  present,  and 
trust  to  luck  and  better  times.  This  he  disapproved  of. 
Waldie's  resignation  was  accepted. 

Cameron,  who  had  subscribed  for  stock  to  the  amount 
of  $75,000  and  had  been  a  director  from  the  beginning, 
was  appointed  manager.  His  salary  was  fixed  at  $2,500 
per  annum,  and  he  was  to  receive  a  bonus  of  five  per 
cent,  on  the  net  profits  of  the  company,  for  each  year  after 
the  deduction  of  all  expenses  and  the  setting  aside  of  an 
additional  sum  of  $8,000  in  lieu  of  a  dividend. 

Application  was  made  to  the  executive  committee  at  its 
first  meeting  in  January,  1880,  on  behalf  of  a  large  num- 
ber of  shareholders  for  permission  to  transfer  to  Cameron 
the  amount  of  stock  mentioned,  which  included  the  stock 
of  the  defendants  afterwards  transferred.  The  committee 
permitted  the  transfers,  subject  to  the  approval  of  the 
board. 

The  report  of  the  executive  committee  was  made  on  the 
22nd  of  January,  1880,  and  was  presented  to  the  board  of 
directors  the  same  day  when  eighteen  directors  were  pre- 
sent, when  a  resolution  was  passed  in  the  following  terms : 
"  That  this  meeting  having  heard  the  explanation  as  to 
the  transfer  of  stock  to  Mr.  Charles  Cameron,  referred  to 
in  the  report  of  the  executive  committee,  and  feeling  that 
the  consent  to  such  transfer  is  in  the  best  interests  of  the 
company,  and  there  appearing  that  there  is  a  sufficient  re- 
insurance fund  to  meet  all  liabilities  upon  existing  policies. 
Kesolved,  that  the  consent  of  the  board  is  hereby  given  to- 
the  transfer  of  the  stock  in  the  report  to  Mr.  Cam- 
eron." 

The  resolution  was  carried  by  a  vote  of  eleven  to  six, 
one  not  voting. 

Cameron  was  on  the  executive  committee  and  of  course^ 
knew  of  Waldie's  desire  to  resign  from  the  report  of  the- 
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SOtli  November,  and  he  then  appears  to  have  contemplated 
applying  to  be  made  manager.  And  as  Waldie  had  been 
engaged  for  three  years  at  a  salary  for  the  first  of  $2,000, 
the  second,  $2,50o"  and  the  third,  $3,000,  together  with 
five  per  cent,  on  the  net  profits,  it  was  an  object  to 
become  the  holder  of  as  much  stock  as  possible.  Cameron 
agreed  for  a  fixed  salary  of  $2,500,  and  for  five  per  cent,  on 
the  profits,  and  made  application  to  the  defendants  who 
afterwards  transferred  to  him  to  sell  a  portion  of  their  stock 
to  him.  He  bought  in  this  way  all  that  was  transferred  to 
him  at  twenty  cents  in  the  dollar,  and  with  his  original 
•subscription  and  other  purchases  he  became  the  owner  of 
$435,000  of  stock.  The  defendants  retained  in  their 
own  hands  $82,000.  The  plaintiffs  held  $132,800.  The 
amount  transferred  by  the  directors  to  Cameron  was 
.$295,000. 

For  the  purpose  of  making  the  report  required  by  the 
statute  and  to  make  the  matter  look  better  to  the  public, 
Cameron  re-transferred  to  the  defendants  their  stock,  or  at 
least  I  think  $285,000,  and  after  the  report  was  made  the 
directors  conveyed  it  again  to  him. 

A  general  meeting  of  the  shareholders  was  held  on  the 
11th  February,  1880,  when  the  report  of  the  directors  was 
presented.  The  report  mentioned  that  Mr.  Waldie,  after 
occupying  the  position  of  manager  for  a  short  time,  for 
private  reasons  expressed  a  desire  to  be  released  from 
his  engagement,  and  his  resignation  was  accepted.  The 
report  further  mentions  the  appointment  of  Mr.  Cam- 
eron. 

At  this  meeting  a  number  of  those  who  voted  against 
•consenting  to  the  transfer  to  Cameron,  and  several  of  the 
present  plaintiffs  were  present. 

The  report  spoke  in  encouraging  terms  of  the  business 
•of  the  company,  stated  the  gross  premiums  for  1878  and 
1879,  shewing  an  increase  in  the  latter  of  $41,236,  and  the 
Annual  statement  showed  a  surplus  of  $28,802. 

The  twenty-four  directors  elected  at  this  meeting 
included  a  number  of  the  present  plaintiffs,  Thompson, 


802 


THE  OJsTAEIO  REPORTS,  1885. 


[YoL 


Hurd,  Coburn,  Yernon,  Bruce,  and  some  of  the  witnesses 
examined  on  their  behalf,  Buchan  and  Husband. 

The  business  was  carried  on  for  1880  and  1881.  I  have 
mentioned  that  the  premiums  received  in  1880  were 
$225,611,  and  the  surplus  was  $58,892.  In  1881  the 
premiums  were  $259,534,  and  the  surplus  $22,371,  although 
there  was  a  loss  sustained  of  $16,000  over  the  income  of 
that  year,  at  least,  that  is,  the  sum  stated  in  the  report  of 
the  executive  committee  of  29th  December,  1881,  for  a. 
period  of  eleven  months. 

The  39  Yic.  ch.  51,  sec.  6,  (D.),  the  Act  incorporating 
this  company  enacted  that,  "  No  transfer  of  any  share  of 
the  stock  of  the  said  company  shall  be  valid  until  entered 
in  the  books  of  the  said  company  *  *  ;  and  until  the 
whole  of  the  capital  stock  of  the  said  company  is  paid  up, 
it  shall  be  necessary  to  obtain  the  consent  of  the  directors 
to  such  transfer  being  made    *    *  ." 

In  the  matter  of  dealing  with  his  shares,  a  director  is  in 
general  as  free  as  any  other  shareholder.  He  is  not  a 
trustee  for  the  general  body  of  the  shareholders^  so  as  to 
be  unable  to  deal  with  his  shares  in  a  manner  prejudicial 
to  the  interests  of  his  cestuis  que  trustent,  but  in  a  vast 
variety  of  circumstances  is  just  as  free  to  deal  with  his 
shares — except  perhaps  his  qualification  which  he  cannot 
deal  with  without  giving  up  his  directorship — as  any  other 
person  :  In  re  National  Provincial  Marine  Ins.  Co. — 
Gilbert's  Case,  L.  K.  5.  Ch.  559. 

In  this  compan}^  the  qualification  of  a  director  was  to 
be  the  holder  of  20  shares  of  $100  each,  or  $2,000;  and  all 
the  defendants,  with  the  exception  of  Cox,  who  only 
retained  20  shares,  retained  much  more  than  enough  to 
qualify  them  as  directors,  after  making  the  transfers  to 
Cameron.  Six  of  them  retained  50  shares  each ;  three 
retained  100  shares  each  ;  one  retained  58  shares  ;  and  one 
150  shares. 

But  it  was  argued  that  the  statute  imposed  a  duty  upon 
them  in  regard  to  the  transfer  of  shares,  that  the  power  to 
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consent  was  a  trust  for  the  benefit  of  the  shareholders,  to 
see  that  the  shares  did  not  get  into  the  hands  of  persons 
who  were  unable  to  pay  the  calls  that  might  be  made. 

A  careful  perusal  of  the  evidence  satisfies  me  that  the 
transfer  to  Cameron  was  not  made  with  the  view  of 
unloading  the  stock  held  by  the  directors  to  get  rid  of  the 
liability  to  pay  calls  on  it.  The  report  of  Mr.  Waldie  no 
doubt  led  them  to  see  that  the  business  of  the  company 
required  careful  management  to  make  it  successful,  and 
they  decided  upon  carrying  on  the  business  and  having  it 
managed  carefully.  Cameron  was  one  of  the  directors  of 
the  company  from  the  commencement,  and  had  taken 
much  interest  in  its  affairs.  He  was  a  good  business  man, 
and  appeared  to  be  well  acquainted  with  the  insurance 
business.  He  applied  to  become  manager,  naming  a  salary 
of  $2,500  per  annum  and  five  per  cent,  on  the  profits,  after 
making  allowance  for  dividends,  as  his  terms,  and  also 
asking  that  stock  enough  should  be  transferred  to  him  to 
give  him  a  controlling  interest  in  the  company.  He  thought 
he  was  going  to  make  it  pay ;  that  he  could  carry  on  the 
business  satisfactorily.  The  directors  refused  to  give  him 
a  controlling  interest  in  the  company,  but  agreed  to  his 
purchasing  stock  to  a  certain  extent.  In  pursuance  of  this 
arrangement  he  bought  stock  from  the  defendants  for 
twenty  cents  in  the  dollar  of  the  amount  paid  up. 

Some  of  the  directors  who  are  now  plaintiffs  objected  to 
the  transfer  to  Cameron,  alleging  him  to  be  a  man  of 
straw.  The  defendants  do  not  seem  to  have  made  any 
inquiry  as  to  Cameron's  means,  relying  upon  his  general 
reputation  for  being  a  man  of  means;  and  he  was  supposed 
by  them  to  be  worth  from  $50,000  to  $G0,000.  It  turned 
out  that  he  was  worth  only  about  $8,000.  One  at  least  of 
the  directors,  Mr.  Osier,  after  transferring  stock  to  Cameron, 
began  to  think  he  had  been  imprudent  in  parting  with 
his  stock,  and  gave  directions  to  a  broker  to  purchase  any 
quantity  he  could  get  at  the  same  price  he  had  sold  for, 
but  was  unable  to  get  any. 
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Upon  the  same  day  that  the  transfer  of  the  stock  to 
Cameron  was  sanctioned  a  general  meeting  of  the  share- 
holders was  held,  and  the  directors  made  a  report  to  the 
meeting,  which  did  not  mention  Waldie's  report,  nor  the 
transfer  of  the  stock  to  Cameron.  But  this  transfer  was 
well  known  to  the  shareholders,  and  one  or  two  persons 
spoke  strongly  against  it.  There  was  no  motion  made 
disapproving  of  it. 

These  circumstances  all  seem  to  me  to  indicate  that  the 
transfer  to  Cameron  was  to  give  him,  not  a  controlling 
interest,  but  so  substantial  an  interest  in  the  future  of  the 
company,  as  to  stimulate  him  to  the  greatest  exertions  on 
its  behalf, — that  the  defendants  thought  that  under  his 
management  and  their  control  it  could  be  made  a  prosper- 
ous and  successful  company — that  there  was  not  much 
likelihood  of  calls  being  made,  and  that,  if  made,  Cameron 
could  pay  them.  They  refused  to  part  with  all  their 
stock,  and  retained  much  more  than  was  necessary  to 
qualify  them  as  directors,  which  is  inconsistent  with  the 
notion  of  unloading  merely  for  the  purpose  of  unloading, 
as  Cameron  would  have  bought  all  if  they  would  have 
sold.  That  Cameron  himself  believed  in  the  good  pros- 
pects of  the  company,  notwithstanding  Waldie's  report 
is  plain  enough,  as  he  was  risking  all  he  possessed  in  it. 

The  case  of  Murray  v.  Bash,  L.  R.  6  H.  L.  37,  contains 
very  much  that  is  applicable  to  the  present. 

In  that  case  there  was  the  report  of  an  accountant  show- 
ing that  eighty  per  cent,  of  the  capital  had  been  lost 
which  had  the  effect,  under  the  deed  of  settlement,  of 
dissolving  the  company.  This  report  was  not  submitted 
to  the  shareholders.  The  accountant  had  not  allowed  any- 
thing for  the  good  will,  as  in  the  present  case,  and  hence 
it  was  held  there  was  no  evidence  of  the  eighty  per  cent, 
having  been  lost.  I  adapt  the  language  of  Lord  Cairns  to 
the  present  case,  p.  60.  We  do  not  sit  as  judges  upon 
questions  of  morals  or  of  manners.  If  we  did,  I  would 
take  leave  to  say  that  for  my  part  I  entirely  disapprove  of 
much  that  I  observe  in  the  conduct  of  the  affairs  of  this 
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company  by  the  directors.  I  disapprove  of  the  want  of 
frank  communication  to  the  shareholders  by  the  directors* 
of  the  state  of  the  company,  and  of  the  neglect  of  the 
observations,  be  they  well  or  ill  founded,  which  had 
been  made  in  regard  to  the  affairs  of  the  company,  by 
the  person  they  consulted,  namely,  Mr.  Waldie,  and  of  the 
reconveyance  of  the  stock  to  make  a  good  appearance  in 
the  return  to  the  government.  But  the  question  is  this, 
w^ere  these  things  done  by  the  directors  for  this  fraudulent 
and  evil  end — to  keep  the  company  in  the  dark  as  to  the 
state  of  its  affairs  until  they,  the  directors,  should  have 
transferred,  and  in  order  that  they  might  transfer  their 
shares,  and  get  rid  of  their  own  liability  ? 

I  do  not  think  there  was  any  such  fraudulent  design. 
Their  case  is  much  stronger  than  that  of  Mr.  Bush,  for  he 
sold  all  his  shares  to  Murray  who  absconded.  Bush  having, 
it  is  triie,  held  them  for  a  year  after  the  unfavorable  report. 

Here  the  defendants  did  not  attempt  to  get  out  of  the 
company,  they  retained  a  considerable  interest,  and  a  con- 
siderable liability  in  it.  The  business  was  carried  on  for  two 
years  under  the  management  of  some  of  the  plaintiffs  as 
well  as  the  defendants  as  directors,  during  which  time  they 
did  a  large  and  increasing  business. 

I  do  not  think,  under  these  circumstances,  that  it  w^as 
incumbent  on  the  company  to  make  an  investigation  into 
the  means  of  Cameron.  He  was  a  holder  of  $75,000  worth 
of  stock  in  the  company,  upon  which  he  had  paid  all  that 
had  been  called  in.  He  was  considered  a  desirable  person 
to  obtain  as  manager,  and  his  terms  had  to  be  accepted  or 
rejected — both  he  and  the  defendants  had  confidence  in 
the  success  of  the  company — and  upon  this  matter  of  the 
appointment  of  a  manager  the  directors  had  power  to  make 
it.  The  appointment  was  made  known  at  the  general  meet- 
ing, and  the  transfer  of  the  directors'  stock  to  him — vigor- 
ously protested  against  certainly  by  one  or  two  shareholders, 
but  not  formulated  into  any  resolution  of  disapproval. 

I  do  not  think,  therefore,  that  the  defendants  committed 
any  breach  of  the  duty  imposed  upon  them  by  the  statute. 
39 — VOL.  ix  o.R. 
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If  it  should  be  held  otherwise,  then  I  think  the  decree 
is  right  in  directing  an  inquiry  as  to  whether  the  plaintiffs- 
have  ratified  or  acquiesced  in  the  breach  of  trust. 

The  observations  of  Thesiger,  L.  J.,  in  De  Bussche  v, 
Alt,  8  Ch:  D.  286,  '314,  as  to  the  nature  and  efiect  of 
acquiescence  scarcely  apply  to  the  present,  and  do  not  seem 
to  be  so  absolute  in  their  terms  as  referred  to  in  argument. 
It  was  said  that  the  plaintiffs  having  protested  against  the 
transfer  to  Cameron  before  it  was  made,  could  not  acquiesce 
so  as  to  bar  them  from  bringing  an  action.  That  the  right 
of  action  having  once  accrued  it  could  only  be  barred  by 
release  under  seal,  or  by  accord  and  satisfaction,  or  by 
the  Statute  of  Limitations.  But  Thesiger,  L.  J.,  p.  315, 
does  not  seem  to  deny  that  there  might  be  such  conduct 
constituting  laches,  or  amounting  to  an  estoppel  so  as 
entirely  to  preclude  the  enforcing  a  vested  right  of  action. 

And  that  is  what  I  think  was  the  case  here.  The  plain- 
tiffs in  a  directors'  meeting  protested  against  the  transfer. 
They  did  not  protest  at  the  shareholders'  meeting,  so  as  to 
call  for  the  opinion  of  the  shareholders,  on  the  transaction. 
They  allowed  themselves  to  be  elected  directors,  and  con- 
curred in  the  management  of  the  company  for  two  year^^ 
after.  This  is  perhaps  not  properly  acquiesence,  but  it  is 
ratification,  or  amounts  to  an  estoppel. 

.  Ferguson,  J. — The  material  facts  of  the  case  are  clearly, 
and  I  think  sufficiently,  stated  in  the  judgment  of  Mr. 
Justice  Proudfoot,  and  I  do  not  consider  it  necessary 
to  repeat  them  here.  The  Act  incorporating  the  defen- 
dant company  is  39  Vic,  cap.  51  (D).  By  the  6th  section 
of  the  Act  it  is  provided  as  follows  : 

"  No  transfer  of  am^  share  of  the  stock  of  the  said 
company  shall  be  valid  until  entered  in  the  books  of  the 
said  company  according  to  such  form  as  may,  from  time  to 
time,  be  fixed  by  the  by-laws ;  and  until  the  whole  capital 
stock  of  the  said  company  is  paid  up  it  shall  be  necessary 
to  obtain  the  consent  of  the  directors  to  such  transfer 
being  made  :  Provided  always,  that  no  shareholders  in- 
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debted  to  the  company  shall  be  permitted  to  make  a 
transfer  or  receive  a  dividend  until  such  a  debt  is  paid  or 
secured  to  the  satisfaction  of  the  directors  ;  and  no  transfer 
of  stock  shall  at  any  time  be  made  until  all  calls  thereon 
have  been  paid  in." 

The  seventh  section  of  the  Act  is  as  follows  :  Each 
shareholder  shall  be  individually  liable  to  the  creditors  of 
the  company  to  an  amount  equal  to  the  amount  unpaid  on 
the  stock  held  by  him,  for  the  debts  and  liabilities  of  the 
company,  but  no  further." 

The  eighth  section  provides,  amongst  other  things,  thai 
the  stock,  property,  affairs  and  concerns  of  the  company 
should  be  managed  and  conducted  by  twenty-five  directors 
who  should  hold  office  for  the  period  of  one  year,  &c. 

The  act  done  by  the  defendants  directors  of  the  com- 
pany in  consenting  to  the  transfer  of  the  stock  to  Mr- 
Cameron,  which  is  the  act  complained  of  by  the  plaintiffs, 
was  an  act  that  was  (in  form  at  all  events)  within  the 
powers  given  to  them  by  the  charter,  and  not  such  an  act 
as  was  done  by  the  directors  in  Spachman  v.  Evans,  L.  R. 
3  H.  L.  171,  which  seems  to  have  been  followed  by  such 
serious  consequences. 

During  the  argument  much  was  said  as  to  the  position, 
powers,  and  duties  of  the  directors  of  a  company,  and  as  to 
the  extent  of  the  trust  reposed  in  them,  their  liability,  &c.„ 
and  many  authorities  that  were  referred  to  have  a  bearing 
on  the  subject.  These  authorities  I  have  examined,but  lean- 
not  say  with  much  practical  advantage,  for  the  purposes  of 
this  case.  In  the  case  Imjjerial,  &c.,  Hotel  Co. — Blackpool  v. 
Hampson,  23  Ch.  D.  at  pp.  12  and  13.  Bowen,  L.  J,,  speak- 
ing of  the  directors  of  an  English  company,  says :  "  These 
directors  are  not  exactly  agents  nor  exactly  servants, 
perhaps  not  servants  at  all — nor  exactl}^  trustees,  nor 
exactly  managing  partners,  if  by  that  is  meant  that  they 
are  nothing  more  and  nothing  less.  They  are  persons 
invested  with  strictly  defined  powers  of  management  under 
the  articles  of  association  of  a  statutory  corporation." 
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The  immediate  question  there  was  one  of  removal  of 
directors,  and,  further  on,  the  learned  Judge  said:  "In 
order  to  consider  what  the  powers  of  removal  are  on  the 
part  of  such  a  corporation  it  stands  to  reason  that  one 
must  look  at  the  statutes  and  articles  of  association." 

This  statement  of  what  is  considered  to  be  the  proper 
office  of  directors  does  not,  it  is  true,  seem  to  throw  any 
flood  of  light  upon  the  subject,  but  it  serves  to  check  some 
of  the  statements  to  be  found  in  the  cases  where  it  is  said 
that  directors  are  trustees,  that  they  are  the  servants  of 
the  corporation,  that  they  are  managing  partners,  &c.,  and 
indicates  (to  me)  that  the  defendants  directors  of  the  com- 
pany stood,  at  the  time  of  doing  the  act  complained  of, 
simply  in  the  position  of  persons  having  powers  and  duties 
defined  by  the  act  of  incorporation  of  the  company. 

It  is  to  be  borne  in  mind  that  in  some  of  the  cases  in 
which  it  is  said  that  directors  are  trustees,  the  provisions 
of  the  Act  are  referred  to,  as  in  Re  Exchange  BanJdng  Co. 
Flitcroft's  Case,  21  Gh.  D.  525,  where  Bacon,  Y.  C,  said  in 
the  commencement  of  his  judgment :  "  The  case  is,  no 
doubt,  one  of  great  importance  ;  it  puts  the  165th  section 
on  its  trial ;  and  it  is  necessary  to  consider  with  care  what 
the  meaning  of  the  Legislature  is,  as  appears  in  that 
section." 

There  does  not  appear  to  be  any  equivalent  for  this 
section  in  the  Act  of  incorporation  of  this  company. 

That  learned  Judge  was,  however,  of  the  opinion  that 
the  directors  were  trustees  for  the  shareholders,  but  said 
that  if  he  had  any  doubt  it  would  be  removed  by  reading 
that  section. 

The  defendants,  the  directors,  in  the  present  case,  were 
stockholders  in  the  company  to  large  amounts.  It  was 
not  contended,  and  certainly  it  could  not  be  successfully 
contended,  that  they  had  not  the  power  under  ordinary 
circumstances  to  consent  to  a  transfer  of  their  own  stock, 
I  do  not  see  that  any  trust  rested  upon  them  in  regard  to 
their  own  stock.  As  to  this  stock  I  think  they  were 
simply  stockholders.     See   The    National  Provincial 
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Marine  Ins.  Go. — Gilbert's  Case,  L.  R.  5  Ch.  559.  The 
Act  done  by  them  that  is  complained  of,  was  as  I  have  said, 
one  that  was  in  kind  and  form,  within  their  powers  under 
the  Act  of  incorporation  and  it  seems  to  me  that  the  real 
question,  at  all  events,  the  substantial  question  is,  as  to 
whether  or  not  they  acted  honestly  in  doing  the  act. 

In  the  case  Murray  v.  Bush,  L.  E.  6  H.  L.  37,  the 
transfer  there  in  question  had  been  held  to  be  invalid  by 
the  Master  of  the  Rolls.  That  decision  was  reversed  by 
the  Lord  Chancellor  and  his  judgment  was  sustained  in 
the  House  of  Lords.  At  p.  60  of  the  report  of  the  case 
Lord  Cairns,  after  reflecting  ^apon  the  conduct  of  the 
directors,  says  :  "  But  the  question,  and,  as  it  appears  to 
me,  the  only  question  which  your  Lordships  have  to 
decide  for  the  purposes  of  this  appeal  is  this  —  were 
these  things  (treat  them  as  censurable  as  you  please) 
done  by  the  directors  for  this  fraudulent  and  evil  end — 
to  keep  the  company  in  the  dark  as  to  the  state  of  its 
affairs  until  they,  the  directors,  should  have  transferred, 
and  in  order  that  they,  the  directors,  might  transfer  their 
shares,  and  get  rid  of  their  own  liability  ?  Unless  the 
case  can  be  brought  up  to  that  which  I  have  stated,  all 
the  other  observations  with  regard  to  the  conduct  of  the 
directors  appear  to  be,  for  the  purpose  of  this  litigation, 
wholly  immaterial."  The  question  in  that  case  was, 
whether  the  respondent  Bush  was  liable  to  be  placed  upon 
the  list  of  contributories  in  respect  of  shares  that  he  had 
held  in  the  company  after  the  sale  and  transfer  of  them  to 
the  purchaser  Morrison;  Bush  having  been  at  the  time  of 
the  sale  and  transfer  a  director,  and  may  not  be  considered 
identical  with  the  question  here,  but  I  think  the  principle 
enunciated  is  applicable. 

The  learned  Judge  before  whom  this  action  was  tried 
acquitted  the  defendants  directors  of  the  company  of 
fraud  in  the  opprobrious  sense  of  the  term,  and  expresses 
the  opinion  that  they  were  acting  with  a  view  to  the 
interests  of  the  company  in  what  they  did,  and  that  it  was 
impossible  to  look  at  the  evidence  and  fail  to  see  that  that 
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was  what  influenced  tliem  to  a  certain  extent.  But  he 
thought  they  failed  to  regard  all  the  matters  that  should 
have  entered  into  their  consideration. 

After  a  perusal  of  the  evidence  I  am  of  the  opinion  that 
it  does  not  shew  that  these  defendants  directors  of  the 
company  were,  in  doing  the  act  that  is  complained  of> 
guilty  of  any  fraud  towards  the  shareholders.  On  the 
contrary,  I  think  a  fair  and  reasonable  finding  upon  the 
evidence  taken  altogether  would  be  that  what  these  direc- 
tors did  in  appointing  Cameron  manager  of  the  company, 
and  assenting  to  the  transfer  of  the  stock  to  him  was 
honestly  done;  and  I  think  that  when  all  the  circum- 
stances appearing  are  taken  into  account  and  fairly 
weighed,  it  cannot  be  reasonably  said  to  be  shewn  by 
the  evidence  that  these  acts,  or  this  act,  (for  the  two 
seem  to  be  combined  so  as  to  constitute,  in  a  sense,  but 
one  act,)  were  not  then  apparently  for  the  interests  of 
the  company,  these  defendant  directors  believing  at 
the  time  that  the  company  would  continue  to  do 
business  and  prosper  under  the  management  of  Cameron. 

Assuming  then  that  this  is  the  effect  of  the  sum  of  the 
evidence,  I  fail  to  perceive  how,  where  the  act  of  which  the 
plaintiffs  complain  was  not  dishonestly  done,  and  was  an 
act  within  the  scope  of  the  prescribed  powers  and  duties  of 
the  directors,  and  not  in^contravention,  violation,  or  excess 
of  any  of  these  powers  or  duties  but  in  accordance  with 
one  of  them,  it  can  be  said  that  a  breach  of  trust  was 
committed.  I  am  of  the  opinion  that  neither  fraud  nor  a 
breach  of  trust  has  been  proved  against  these  defendants, 
and  that  the  plaintiffs'  case  fails.  I  think  the  appeal 
should  be  dismissed,  with  costs,  and  the  cross-appeal 
allowed,  with  costs.  As  a  result,  I  suppose  the  action 
should  be  dismissed,  with  costs. 


G.  A.  B. 
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[CHANCERY  DIVISION.] 

WiCHER  V.  Darling. 

Contract — Covenant  in  restraint  of  trade — Inadequacy  of  consideration — 
Invalidity — Policy  of  the  law. 

D.  on  entering  the  employment  of  W.  as  agent  in  the  vending  of  teas  and 
coffees,  covenanted  with  W.  not  to  engage  in  the  sale  or  delivery  of 
teas  or  coffees  in  the  city  of  Toronto,  either  for  himself  or  as  agent  for 
any  other  person  for  at  least  two  years  after  leaving  W.  's  employ.  W. 
now  moving  for  an  injunction  to  restrain  D.,  who  had  left  her  employ, 
from  violating  the  above  covenant. 

Meld,  that  the  covenant  was  binding  upon  D.,  notwithstanding  that  the 
consideration  for  it  might  have  been  inadequate. 

Held,  also,  that  the  above  covenant  was  not  invalid  on  grounds  of  public 
policy. 

A  covenant  in  restraint  of  trade  is  not  invalid  unless  the  restraint  is  larger 
and  wider  than  the  protection  of  the  covenantee  can  possibly  require. 

This  was  a  motion  to  continue  to  the  hearing  an  interim 
injunction  heretofore  granted,  prohibiting  the  defendant 
from  selhng  or  delivering  teas  or  coffees  in  the  city  of 
Toronto. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
judgment. 

The  motion  was  made  on  January  loth,  1885,  before 
Hose,  J. 

Hall,  for  the  motion. 
Henderson,  contra. 

The  following  cases  were  cited  :  Leather,  Cloth  Co.  v. 
Lorsont,  9  Eq.  345  ;  Toronto  Dairy  Co.  v.  Goivans,  26  Gr. 
290;  Jones  v.  Heavens,  4  Ch.  D.  636  ;  Rousillon  v.  Rou- 
sillon,  14  Ch.  D.  351  ;  Hitchcock  v.  Coker,  6  A.  &;  E.  438. 

January  20th,  1885.  Rose,  J. — This  is  a  motion  to  con- 
tinue an  interim  injunction  to  the  hearing.  The  order  asked 
for  is  to  prohibit  the  defendant  from  engaging  "  in  the 
sale  or  delivery  of  teas  or  coffees  in  the  city  of  Toronto, 
either  for  himself  or  as  agent  for  any  other  person  or 
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persons  for  at  least  two  years  after  "  leaving  the  plaintiff's^ 
employment,  he  having  at  the  time  of  entering  into  such 
emploj^ment  made  an  agreement  with  the  plaintiff  which 
is  in  writing  and  under  seal,  and  contains  a  covenant  on  his 
part  not  to  so  engage  in  such  sale  or  deliver}^,  the  wording- 
of  the  covenant  being  as  above  set  out. 

The  plaintiff  is  a  dealer  in  teas  and  coffees,  selling  and 
delivering  the  same  in  Toronto  and  its  vicinity  through 
agents  who  travel  on  specified  routes,  taking  orders  and 
tilling  the  same.  The  customers  thus  do  not  of  necessity 
or  ordinarily  go  to  the  plaintiff's  place  of  business.  The 
success  of  an  agent  and  the  amount  of  business  he  will  do, 
of  course  depends  largely  upon  his  ability  to  ingratiate 
himself  with  the  customers.  It  follows  that  after  being  a 
length  of  time  on  his  route,  he  might  change  his  employ- 
ment or  enter  into  business  on  his  own  account  without 
much  loss  of  custom. 

When  first  placed  upon  a  route  it  is  evident  a  man  must 
work  at  some  disadvantage,  and  his  employer  would  not 
find  him  as  profitable  as  after  he  had  become  well,  known. 

The  risk  while  he  is  learning  his  route  is  therefore 
largely  his  employer's,  who  also  risks  the  loss  of  custom 
when  he  leaves  -  his  service.  Against  the  latter  risk  the 
plaintifi'  has  endeavoured  to  protect  himself  by  obtaining 
the  covenant  in  question. 

By  the  terms  of  the  agreement  the  service  was  to  con- 
tinue so  long  as  it  should  be  "  mutually  agreeable."  It 
did  not  prove  agreeable  to  the  defendant,  and  after  some 
months  of  service  he  left  the  plaintiff's  employment. 

It  is  not  denied  that  he  has  violated  his  covenant ;  but 
it  is  contended  that  he  is  not  bound  b}^  its  terms  for  two 
reasons : 

1.  The  consideration  was  inadequate,  as  the  plaintiff 
could  have  dismissed  the  defendant  from  his  service  at 
any  time. 

2.  The  agreement  was  invalid,  being  in  restraint  of  trade 
and  unreasonable. 
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The  first  ground  is  clearl};  untenable.  In  Rousillon  v. 
Rousillon,  14  Ch.  D.  at  p.  359,  counsel  abandoned  a 
precisely  similar  ground  of  objection  in  these  words :  "  It 
might  be  contended  that  the  consideration  is  inadequate, 
and  that  the  cases  as  to  guarantees,  such  as  Movrell  v. 
Cowan,  6  Ch.  D.  166,  7  Ch.  D.  151,  do  not  apply  :  but 
Gravely  v.  Barnard,  18  Eq.  518,  is  against  that  con- 
tention, and  we  do  not  propose  to  raise  it  now." 

Fry,  J.,  in  giving  judgment,  said:  "It  has  been  suggested 
that  there  is  no  sufficient  consideration  shewn;  but,  as  Mr. 
North  has  declined,  in  the  state  of  the  authorities,  to  argue 
that  point  before  me,  it  does  not  require  adjudication  at 
my  hands." 

I  am  of  opinion  that  the  second  ground  is  equally 
untenable.  The  duty  is  not  cast  upon  me  of  determining 
whether  the  defendant,  when  he  entered  into  the  contract, 
was  acting  prudently,  and  if  I  should  be  of  the  opinion, 
with  the  light  of  the  subsequent  events,  that  he  had  maae 
a  bargain  which  bore  hardly  upon  him,  then  to  release  him 
from  such  bargain.  No  fraud  on  the  plaintiff's  behalf  is 
suggested  in  making  the  bargain  ;  no  relief  is,  or,  on  the 
facts  here  presented,  could  be  asked  on  that  ground.  The 
defendant,  it  was  admitted,  was  a  man  possessed  of  ordinar}- 
intelligence,  and  with  his  eyes  open  he  made  a  contract 
which  he  then  thought  it  was  his  interest  to  make. 

On  grounds  of  public  policy  I  could  not  interfere,  and 
declare  the  contract  unreasonable  unless  the  restraint  is 
larger  and  wider  than  the  protection  of  the  plaintiff  can 
possibly  require. 

This  is  the  rule  laid  down  by  Lord  Wensleydale  in  Ward 
V.  Byrne,  5  M.  &  W.  548-561,  and  adopted  by  the  Court  of 
Exchequer  Chamber,  6  A.  &  E.  454,  on  appeal  from  the 
Queen's  Bench  in.  Hitchcock  v.  Cotter,  6  A.  &  E.  438,  and 
followed  in  Romilloa  v.  Rousillon,  14  Ch.  D.,  351. 

For  the  reasons  I  have  above  briefly  indicated,  it  is 
impossible  for  me  to  say  that  the  protection  is  larger  and 
wider  than  the  plaintiff  can  possibly  require,  and  I  cannot 
therefore  interfere  to  relieve  the  defendant  from  the  con- 
tract he  willingly  entered  into. 
40 — VOL.  IX  O.R. 
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I  have  the  less  regret  in  arriTing  at  this  coocfai^oii  niien 
I  eonsi^tertiie  appareiitly  gross  imj^^piiety  of  the  ddfeod- 
ant's  conduct  since  he  left  the  plainti^ s  empioT  in  haTing 
printed  *gift  tickets'^  and  delivers  tKiets"  ^mikr  in 
shape,  eolonr.  si^e,  and  general  appearance  to  tiiose  used  by 
the  plaintiii,  and  using  these  tickets  in  the  proeecotioii  of 
his  eTideaT^onis  cm  his  own  l>ehaK  to  take  orders  fiTa"  teas  and 
cotfees  from,  it     alleged,  cn^om^ss  of  the  ^Jaintiff 

I  think  the  injonc^oii  should  l:«e  e-^ntinued  to  the  heaiin^r 
in  the  words  of  the  eoi^»iant. 

Mr.  Hall  pn^posed  to  Imxe  tiie  injnnetioii  nnde  perpetnaL 
as  the  plaintifir  was  not  a^ing  damages  in  this  aed<m. 
If  assaulted  to  such  an  fscder  may  go.  In  that  case  the  p'adn- 
tiff  will  be  entitled  to  h^  costs,  if  she  asks  th^Do. 

H  .  r  .  L 
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scul  es&aie  «ni  efec^  ssoek  a  trade,  goetiis,  cfattel?,  i^as» 
«»the  tnsbees,  fMikmtA       mm.  Mtel  «iid  nrrtirard  ckv^  «C  p» 


This  w^as  an  intei]^ead»'  issue  ansing  t>at  adverse 
daims  to  certain  goods,  made  ands-  ::r:  -::is:^:-es 
are  fdlly  set  oat  in  the  jndgm^t 
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The  issue  was  tried  on  December  5th,  1884,  before 
Ferguson,  J.,  at  Toronto. 

McMichael,  Q.C.,  for  the  plaintiffs.  The  plaintiffs  were 
in  possession,  and  that  is  their  case  at  present. 

B.  B.  Osier,  Q.  C,  and  Hall,  for  the  defendants.  No 
authority  in  the  directors  to  execute  this  assignment, 
which  is  of  all  the  property  of  the  company  has  been 
shown :  Donley  v.  Holmwood,  30  C.  P.  240,  4  A.  R 
555  ;  Qiiehec  Agricultural  hnplements  Co.  v.  Eehert, 
1  Quebec  L.  R.  363  ;  Steijhens  Joint  Stock  Companies,  p. 
391-394  ;  ib.  370  ;  Tkring  on  Joint  Stock  Companies,  4th 
ed.;  p.  79,  n.  e.  Moreover  the  assignment  is  void  under 
the  Chattel  Mortgage  Act,  because  the  goods  are  not 
sufficiently  described:  Xolan  v.  Donnelly,  4  0.  R.  440. 
But,  besides  this,  there  was  no  delivery  of  possession,  and 
no  intention  to  deliver  possession  :  R.  S.  0.  ch.  19,  sec.  1  ; 
Carruthers  v.  Reynolds,  12  C.  P.  596;  Doyle  v.  Lasher, 
16  C.  P.  263;  McLeod  v.  Hamilton,  15  U.  C.  R  111; 
Wilson  V.  Kerr,  17  U.  C.  R.  168 ;  Barron  on  Bills  of  Sale, 
p.  122  ;  McMartin  v.  Moore,  27  C.  P.  401  ;  Ontario  Bank 
V.  Wilcox,  43  U.  C.  R.  at  p.  488  ;  McMaster  v.  Garland,  31 
C.  P.  320  ;  Barker  v.  Leeson,  1  O.  R.  114  ;  Frazer  v.  Lazier, 
9  U.  C.  R.  679  ;  Scrihner  v.  McLaren,  2  0.  R.  265  ;  2Iason 
V.  Macdoncdd,  25  C.  P.  435  ;  Hall  v.  Carmichael,  2 
A.  R  639. 

D.  McMichael,  Q.C.,  in  reply.  The  goods  were  on  the 
lands  that  were  conveyed  to  the  trustees,  and  the  con- 
structive possession  of  the  lands  was  the  possession  of  the 
goods.  The  intention  was,  to  give  possession  of  lands  and 
goods.  The  deed  was  perfectly  good  at  any  rate  between 
the  parties  to  it.  The  assignees  required  no  leave  or 
license  to  go  upon  the  premises  ;  the  assignor  did  require 
such  license.  No  one  else  had  any  right  to  possession, 
and  no  one  else  had,  in  fact,  possession  except  the  trustees. 
They  had  the  power  of  locking  up  the  goods.  In  Cars- 
callen  v.  Moodie,  15  U.  C.  R.  92,  the  assignor  was  in 
possession.  Here  there  was  a  vacant  possession,  except  so 
far  as  the  trustees  were  in  possession. 


316 


THE  ONTARIO  REPORTS,  1885. 


February  17th,  1885.  Ferguson,  J. — This  was  the  trial 
of  an  interpleader  issue.  The  plaintiffs,  who  were  the- 
claimants,  claim  the  goods,  or  proceeds  thereof,  under  an 
assignment  made  by  The  Farm  and  Dairy  Utensil  Manu- 
facturing Company  (Limited)  to  them  as  trustees  for  the 
benefit  of  the  creditors  of  the  said  company.  The  company 
was  incorporated  under  the  provisions  of  40  Vic.  ch.  43,  D^. 
The  assignment  bears  date  the  fifteenth  day  of  August,  1884.. 

The  defendants'  title  is  under  or  by  virtue  of  writs  of 
execution  against  the  goods  of  the  company  and  others 
duly  placed  in  the  hands  of  the  proper  sheriff  to  be  exe- 
cuted. No  question  was  raised  as  to  the  validity  of  these 
executions. 

The  assignment  recites,  that  the  company  had  been  and 
still  were  carrying  on  business  in  the  city  of  Brantford^ 
and  that,  in  the  course  of  such  business,  they  had  contracted 
debts  which  they  were  unable  to  pay  in  full,  and  that  in 
consequence  they  had  agreed  to  assign  all  their  estate,  of 
whatever  nature  or  kind  to  the  plaintiffs  upon  the  trusts,, 
and  to  and  for  the  intents  and  purposes  in  the  assignment 
mentioned. 

The  document  professedly  grants,  bargains,  sells,  assigns 
transfers,  conveys,  and  assures  to  the  plaintiffs,  their  heirs, 
executors,  administrators,  and  assigns  forever,  all  the  real 
estate,  lands,  tenements,  and  hereditaments  of  the  company 
whatsoever  and  wheresoever  of  or  to  which  they  were,, 
at  the  time  of  making  the  assignment,  seised,  or  entitled, 
or  of  or  to  which  they  then  had  or  might  have  had  any 
estate,  right,  title,  or  interest  of  any  kind  or  description 
with  the  appurtenances,  the  particulars  of  which  were 
set  out  in  a  schedule  annexed  to  the  assignment :  and  : — 
"  All  and  singular,  the  personal  estate  and  effects,  stock 
in  trade,  goods,  chattels,  rights,  and  credits,  fixtures,  book 
debts,  notes,  accounts,  books  of  account,  choses  in  action, 
and  all  other  the  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  whether  upon  the  premises  where 
the  company's  business  is  now  carried  on  or  elsewhere^ 
which  the  company  is  possessed  of  or  entitled  to  in  any 
way  whatsoever." 
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The  schedule  referred  to  and  annexed  to  the  assignment 
is  as  follows  : 

"  All  and  singular  those  certain  parcels  or  tracts  of  land 
;and  premises  situate,  lying,  and  being  in  the  city  of 
Brantford,  in  the  county  of  Brant,  being  composed  of  town 
lots  numbers  fourteen,  fifteen,  and  sixteen  on  the  east  side 
•of  Waterloo  street,  and  lots  numbers  two  and  three  on  the 
north  side  of  Duke  street  running  half  way  through  to 
Wadsworth  street  in  the  city  of  Brantford,  with  the 
:appurtenances  to  the  said  lands  belonging  or  in  any  wise 
appertaining  and  used  or  enjoyed  therewith,  and  the 
foundry,  erections,  and  buildings  thereon  erected  and 
being,  including  all  articles  such  as  engine,  boiler,  cupola, 
machinery  and  shaftings,  in  or  upon  said  premises." 

The. trusts  on  which  the  assignment  was  made,  as  stated 
in  it,  were  to  sell  and  dispose  of  the  estate,  and  to  pay  or 
apply  the  proceeds,  and  of  the  collection  of  debts  and 
accounts,  in  payment  of  the  costs  and  charges  and  expenses 
of  the  assignment,  and  of  the  managing  of  the  estate,  and 
.all  costs,  charges,  and  expenses  incurred  in  respect  thereof 
iind  the  trusts  therein  contained  ;  and  to  pay  and  apply 
the  balance  in  or  towards  the  payment  of  the  debts  of  the 
•company  in  proportion  to  their  respective  amounts,  with- 
out preference  or  priority. 

The  assignment  was  executed  by  the  president  and 
^secretary  of  the  company.  It  professed  to  have  the 
*corporate  seal  of  the  company  attached  to  it.  It  was  also 
-executed  by  the  plaintiffs  and,  as  I  understand,  by  one 
creditor,  who  was  Mr.  Wilson.  Mr.  Whiting,  one  of  the 
plaintiffs,  was  the  president  of  the  company.  The  assign- 
ment was  filed  on  the  16th  of  August,  the  day  after  the 
date  of  its  execution. 

On  the  part  of  the  defendants  in  the  issue  it  was  con- 
tended, that  the  description  of  the  goods  in  the  assignment 
is  not  sufficient  to  satisfy  the  requirements  of  the  Statute  • 
and  counsel  relied  upon,  amongst  many  other  authorities, 
the  case,  Nolan  v.  Donnelly,  4  0.  R.  440,  submitting  that 
that  case  is  in  point  and  binding  upon  me. 
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The  description  of  the  goods  in  that  case  was  :  "  All  the- 
real  estate,  &c.,  and  also  all  and  singular  the  personal 
estate  and  effects,  stock-in-trade,  goods,  chattels,  rights, 
and  credits,  fixtures,  book-debts,  &c.,  and  all  other  the 
personal  estate  and  effects  whatsoever  or  wheresoever, 
and  whether  upon  the  premises  where  the  debtors'  business 
is  carried  on  or  elsewhere,  and  which  the  said  debtors  are 
possessed  of  or  entitled  to  in  any  way  whatsoever  ;  includ- 
ing, among  other  things,  all  the  stock-in-trade,  goods,  and 
chattels,  which  they  now  have  in  their  store  and  dwelling 
in  the  village  of  Renfrew  aforesaid  ;  also,  all  and  singular 
their  personal  estate  and  effects  of  every  kind  and  nature." 

The  earlier  part  of  this  description,  what  is  above  and. 
precedes  the  words  "  including  among  other  things,"  seems 
to  me  the  same  substantially  if  not  verbally  as  the  descrip- 
tion in  the  present  case.  The  tendency  of  what  follows 
would  seem  to  be  to  make  the  general  description  better, 
rather  than  worse,  as  to  the  stock-in-trade,  goods,  and 
chattels  in  the  store  and  dwelling  in  the  village  of  Renfrew. 
The  learned  Chief  Justice  says,  the  question  is,  whether 
the  locality  of  this  stock-in-trade,  &c.,  is  sufficiently 
definite ;  and  in  an  elaborate  judgment,  in  which  the 
authorities  are  reviewed  to  a  large  extent,  he  arrives  at 
the  conclusion  that  the  description  is  insufficient.  From 
a  perusal  of  the  case  I  think  it  quite  clear  that  had  there 
been  in  that  case  no  further  description  than  there  is  in 
this  case  there  would  have  been  scarcely  a  question  raised 
in  the  mind  of  the  Court.  I  think  counsel  was  right  in 
saying  that  the  case  Nolan  v.  Donnelly,  4  0.  R.  440,  is  in 
point  and  binding  upon  me  here.  I  must  therefor  hold, 
I  think,  that  the  description  of  the  goods  is,  in  the  present 
case,  insufficient. 

Counsel  for  the  plaintiffs  contended,  that  even  if  the 
description  was  insufficient  yet  the  assignment  was  good, 
and  should  be  sustained  because  it  was  accompanied 
by  an  immediate  delivery  of  the  goods  and  chattels 
assigned,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  same.    It  was  argued  that  the 
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goods  were  on  the  lands  that  were  conveyed  by  the  assign- 
ment, and  that  the  constructive  possession  of  the  lands 
was  necessarily  the  possession  of  the  goods,  and  further 
that  there  had  been  in  fact  an  immediate  delivery  followed 
by  an  actual  and  continued  change  of  possession  of  the 
goods. 

As  to  the  first  of  these  arguments,  a  similar  contention 
was  made  in  Carscallen  v.  Moodie,  15  U.  C.  R.  92.  At 
p.  100  the  late  Chief  Justice  Robinson  is  reported  to  have 
said  :  "  But  there  was  this  to  be  considered,  that  although 
the  assignees  had  taken  a  conveyance ,  of  the  real  estate, 
and  had  reo^istered  their  deed,  and  although,  as  a  general 
principle,  the  owner  of  real  property  is  looked  upon  as 
being  continually  in  possession  so  long  as  there  is  no  one 
holding  against  him,  yet  this  case  has  to  be  considered  in 
connection  with  the  statutes  (the  Chattel  Mortgage  Acts). 
I  have  thought  a  good  deal  of  the  matter  since,  and  it  appears 
to  me  that  Carscallen  having  taken  a  conveyance  of  the 
building  in  which  the  chattels  were,  and  the  same  instru- 
ment containing  also  an  assignment  of  the  chattels,  he 
ought  either  to  have  gone  into  actual,  visible  possession  of 
the  building — that  is,  by  himself,  his  tenants,  servants,  or 
accents — or  at  least  Cudwell,  who  made  the  assignment, 
should  have  quitted  the  possession  and  gone  out,  for  other- 
wise everything,  so  far  as  others  could  see,  would  continue 
just  as  it  was,  and  that  deceptive  appearance  would  be 
held  out  to  the  world,  which  it  was  the  intention  of  the 
Statute  to  prevent."  Further  on  the  learned  Chief  Justiccr 
after  pointing  out  how  easily  the  law  could  in  this  way 
be  evaded,  says  :  "  The  doubt  with  me  is,  whether  in  such 
cases  the  Judge  at  nisi  prius  ought  not  to  hold  that  that 
is  not  such  '  an  actual  change  of  possession '  as  must 
accompany  and  follow  an  assignment  in  order  to  make  it 
unnecessary  to  file  the  assignment,  &c.  ;  or  whether  it 
should  in  all  cases  be  left  as  a  question  of  fact  for  the 
jury,  whether,  looking  at  all  the  circumstances  ]iroved, 
there  was  not  an  actual  change  of  possession."  And  fur- 
ther on  he  says :  "  It  ought  at  least,  1  think,  to  h;vve  been 
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left  to  the  jury  to  say  whether  there  had  been  such  an 
actual  change  of  possession  as  the  statutes  require,  and 
with  a  strong  expression  of  opinion  that  the  evidence 
showed  that  there  had  not  been." 

In  that  case  Cudwell  continued  working  in  the  factory 
up  to  the  moment  of  the  sheriff  coming,  and  he  remained 
^^here  three  weeks  after  the  seizure.  The  learned  Chief 
Justice  remarks  that  there  was  no  reason  to  suppose  that 
he  had  any  intention  of  quitting  the  possession  when  he 
made  the  assignment.  The  verdict,  which  w^as  for 
Cai'scallen  the  plaintiff,  was  set  aside  and  a  new  trial 
ordered. 

It  was  contended  that  this  case  is  different  in  this  respect 
from  Carscallen  v.  Moodie,  15  U.  C.  R  92,  because  it  was 
shown  that  the  assignors  did  not  continue  in  possession  as  in 
that  case,  but,  on  the  contrary  of  this,  the  trustees  went 
into  and  continued  in  possession.  Upon  the  evidence  I  do 
not  think  that  this  is  made  out.  On  the  18th  day  of 
August,  three  days  after  the  date  of  the  assignmei^t,  a  deed 
of  composition  and  discharge  was  drawn  up,  according  to 
the  terms  of  which  the  company  were  to  compound  with 
their  creditors  and  obtain  a  discharge  from  their  liabilities. 
An  effort  was  made  to  procure  to  this  the  signatures  of  all 
the  creditors.  It  was  signed  by  many  of  them,  but  some 
of  the  creditors  refusing  to  sign  it,  the  deed  did  not  become 
operative.  It  is  plain  from  the  evidence  that  this  deed 
was  contemplated  at  the  time  the  assignment  was  made. 
For  a  long  time  after  the  assignment  there  was  no  visible 
change  in  the  possession  of  the  property,  and  the  corres- 
pondence seems  to  show  that  the  business  was  conducted 
on  behalf  of  the  company,  and  not  on  behalf  of  or  by  the 
trustees.  I  think  from  the  evidence  that  such  was  really 
the  fact ;  and,  I  think,  from  all  the  evidence  that  the 
witness  Hall,  who  had  been  manager  of  the  company  from 
the  beginning,  was  not  far  mistaken  in  his  understanding 
of  the  matter.  In  his  evidence  he  says  :  "  As  I  understand 
it,  the  property  was  to  be  considered  to  belong  to  the 
trustees  to  prevent  any  of  the  creditors  getting  a  prefer- 
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«nce  until  it  was  seen  whether  the  composition  deed  would 
go  through."  He  also  says  :  "  I  understood  that  the  estate 
liad  been  assigned  to  the  trustees ;  I  was  there  not 
employed  by  the  trustees.  I  remained  there  on  the  idea 
that  the  composition  deed  would  be  matured,  and  that  the 
•company  would  go  on." 

This  witness  says  that  the  15th  of  A^ugust  was  pay  day  : 
that  he  was  at  the  court  house  till  about  one  o'clock,  when 
he  left  and  did  not  return  :  that  he  went  to  get  money 
from  Alfred  Watts  to  pay  the  men  :  that  the  meeting  of 
directors  had  adjourned  before  he  left  the  court  house : 
that  he  received  no  instructions  on  that  day  and  that  he 
did  not  hear  any  given :  that  he  did  not  see  the  trustees 
at  all,  at  the  factory  or  office,  on  the  16th  of  August  (the 
17th  appears  to  have  been  Sunday):  that  on  Monday  morn- 
ing (the  18th)  the  trustees  were  there,  but  they  gave  him 
no  instructions  whatever,  and  that  he  continued  to  do  as 
he  had  done  before  :  that  he  has  no  recollection  of  signing 
.any  paper  for  the  trustees,  and  he  thought  he  had  no 
authority  to  sign  for  them.  He  says  that  the  first  change 
apparent  in  Whiting  (w^ho  was  president  of  the  company 
and  one  of  the  trustees)  was  on  the  28th  of  August,  when 
he  wanted  the  post  office  ke3^s  from  Buchanan  and  the 
witness,  and  gave  instructions  at  the  post  office  to  have  all 
mails  put  into  his  box.  He  says  that  it  was  sometime  in 
September  or  the  latter  part  of  August  that  it  was  con- 
cluded that  the  composition  deed  would  not  go  through,'^ 
and  that  he  heard  Whiting  say  that  he  thought  the 
.assignment  so  good  that  it  was  not  thought  necessary  to 
be  particular  about  taking  jDossession.  He  says  that  after 
the  first  week  or  ten  days  the  trustees  came  there  often- 
"After  that  I  thouo-ht  1  was  accent  for  them."  The  witness 
Buchanan  was  in  the  employment  of  the  company  as 
secretary.  The  letter  impression  book  is  put  into  his 
hands,  and  he  says  that  the  first  time  the  word  trustees 
is  used  is  on  the  23rd  of  August:  that  he  gave  up  the  keys  of 
the  post  office  to  Whiting  on  the  28th  of  August.  He 
mys  there  were  instructions  to  keep  the  concern  running, 
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and  that  these  were  from  the  joint  meeting  of  the  directors- 
and  trustees.  He  says  that  on  the  15th  Champion  (a)  said 
to  Hall  and  him  (the  witness)  that  he  (the  witness)  should 
stay  up  there  and  keep  the  concern  running  until  the  deed 
of  composition  could  be  got  signed,  and  that  Champion 
said  to  him  :  "  You  know  all  about  it,  you  had  better  go 
on."  The  witness  Jones  (6)  states  this  somewhat  difFerentl3% 
but  I  think  the  meaning  is  not  far  from  being  the  same. 

The  trustees  themselves  in  their  evidence  seem  to  endeav- 
our to  make  out  that  they  did  take  immediate  possession,  but 
I  cannot  think  they  succeed.  Whiting  says  that  it  was 
expected  that  the  company  would  succeed  with  the  deed 
of  composition,  and  that  the  property  would  be  re-assigned,, 
and  that  for  a  week  or  ten  days  after  the  assignment  he 
expected  this  to  come  about,  but  his  co-trustees  did  not ; 
that  they  were  not  so  sanguine  :  and  he  also  said  that  he 
thought  it  was  pai-t  of  the  duty  of  the  trustees  to  get  the 
composition  deed  executed  by  the  creditors.  He  says  that 
Hall  and  Buchanan  were  managing  chiefly  and  they  knew 
of  the  assignment,  and  that  they  went  on  as  they  did 
before  :  that  he  suggested  a  change  in  the  heading  of  the 
bills,  but  he  cannot  say  that  he  did  this  till  sometims  in 
the  next  week  after  the  assignment,  and  he  does  not  say 
just  when  he  did  it. 

There  was  much  evidence  given  for  the  purpose  of 
showing  that  there  had  been  an  actual  change  of  possession, 
and  the  contrary  of  this.  It  would  be  tedious  further  to 
refer  to  this  here  in  detail.  I  think  the  proper  conclusion 
upon  the  evidence  is,  that  the  company  did  not  give  up 
possession  to  the  trustees  upon  the  execution  of  the^ 
assignment,  but  that  they,  the  company,  continued  in 
possession  long  after  the  assignment.  I  think  the  case, 
Carsccdlen  v.  Moodie,  15  U.  C.  R.  92,  applies,  meeting  the 
argument  based  upon  the  conveyance  of  the  lands.  And 
I  find  that  the  assignment  was  not  accompanied  by  an  im- 

(a)  Champion  was  one  of  the  trustees  under  the  assignment. 
(6)  This  witness  was  one  of  the  directors  of  the  company. 
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mediate  delivery  and  followed  by  an  actual  and  contin"ued 
change  of  possession  of  the  goods  and  chattels. 

The  issue  may,  I  think,  be  disposed  of  on  these  grounds. 
The  description  of  the  goods  and  chattels  contained  in  the 
assignment,  being  insufficient  to  fulfil  the  requirements  of 
the  statute,  the  assignment  must  be  considered  invalid, 
unless  there  was  an  immediate  delivery  of  them  to  the 
assignees  followed  by  an  actual  and  continued  change  of 
the  possession,  and  I  have  decided  upon  the  evidence  that 
there  was  not  such  delivery  and  change  of  possession. 

A  question  was  raised  as  to  whether  or  not  in  any  view 
of  these  matters  the  assignment  could  be  upheld.  The 
argument  against  its  validity  was,  that  inasmuch  as  the 
directors  of  the  company  were  in  no  way  authorized  to 
make  it,  there  being  no  by-law  or  any  assent  of  the  share- 
holders, or  any  authority  from  the  shareholders  at  a 
meeting  of  shareholders  or  otherwise,  the  directors  had  no 
power  to  make  an  assignment  of  all  the  property  of  every 
kind  of  the  company,  and  thereby  inflict  upon  the  company 
what  has  been  called  "  political  death ; "  but,  deciding  as  I 
do  on  the  other  grounds  against  its  validity,  I  need  not^ 
I  think,  determine  this  question. 

I  am  of  the  opinion  that  the  finding  and  judgment  upon 
the  issue  should  be  in  favour  of  the  defendants,  the  execu- 
tion creditors,  and  against  the  validity  of  the  assignment 
to,  and  the  alleged  title  of,  the  plaintifife  in  the  issue  ;  and 
if  it  is  necessary  under  the  present  practice  to  mention 
the  matter  of  costs  of  the  trial  of  an  interpleader  issue,  I 
think  the  defendants  should  have  their  costs. 

Finding  and  judgment  for  the  defendants  in  the  issue 
(the  execution  creditors),  with  costs. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Ferris  v.  Ferris  et  al. 

Ante-nu]Dtial  settlement — Trusts — Executory  and  executed — Rule  in  Shelley's 
Case — Conveyance  to  husband  and  wife — Married  Woman's  Property 
Act,  1872— i?.  S.  0.  c.  125— E.  S.  0.  c.  105,  ,s.  11. 

By  ante-nuptial  settlement,  reciting  tliat  F.  intended  to  make  provision 
for  his  future  wife,  F.  agreed  with  her  and  K.  to  transfer  and  con- 
vey to  K.  certain  property  he  expected  to  acquire,  to  hold  unto  K. 
for  the  joint  use  and  benefit  of  him,  F.,  and  his  intended  wife  during 
their  joint  lives,  and  after  the  decease  of  either  of  them  to  the  use  of 
the  survivor  during  his  or  her  natural  life,  and  after  the  decease  of  the 
survivor,  to  the  use  of  the  heirs  of  F.  as  he  might  by  will  direct ;  and 
it  was  further  agreed  that  articles  of  settlement  should  be  executed  in 
pursuance  of  this  document.  After  the  marriage,  F.,  pursuant  to  the 
said  ante-nuptial  settlement,  conveyed  in  1879,  certain  land  to  K.  and 
his  heirs,  upon  trust,  with  the  consent  of  F.  and  his  wife,  or  the  sur- 
vivor, to  sell,  lease,  or  otherwise  convey  the  same,  and  to  hold  the 
moneys  thereon  arising  upon  the  trusts  and  subject  to  the  powers  con- 
tained in  the  ante-nuptial  settlement.    F.'s  wife  having  died, 

Held,  that,  though  there  were  children  of  the  marriage  still  surviving,  F. 
was  entitled  to  a  conveyance  of  the  lands  from  K.  to  himself  in  fee 
simple,  for  that  the  trusts  of  the  ante-nuptial  settlement  were  executed 
and  not  executory,  and  under  them  F.  had  an  equitable  estate  in  fee 
simple  by  virtue  of  the  rule  in  Shelley's  Case. 

This  was  an  action  brought  by  Charles  T.  W.  Ferris 
against  Amelia  ~  Lemoine  Ferris,  Mary  Graham  Ferris, 
and  George  Dobbs  Ferris,  infants  under  the  age  of  twenty- 
one  years,  and  George  Airey  Kirkpatrick,  for  the  purpose 
of  having  a  certain  settlement,  of  which  the  defendant 
Kirkpatrick  was  trustee,  construed  by  the  Court,  and  the 
respective  rights  of  the  plaintiff  and  defendants  there- 
under determined,  and  to  have  certain  property  conveyed 
to  him  by  the  defendant  Kirkpatrick,  and  for  further 
relief. 

The  infant  defendants  by  their  guardian  ad  litem 
delivered  a  statement  of  defence  submitting  their  rights 
and  interests  to  the  protection  of  the  Court,  and  the 
matter  came  up  by  way  of  motion  for  judgment  on  the 
25th  day  of  February,  A.  D.  1885. 

The  facts  of  the  case  sufficiently  appear  from  the  judg- 
ment. 
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Walhem,  Q.  C,  for  the  plaintiff  and  for  the  trustee. 
The  trusts  of  the  settlement  are  clearly  executed  and  not 
executory :  Lewin  on  Trusts,  6th  ed.  p.  98.  It  was  in- 
tended as  a  provision  for  the  wife.  It  is  similar  to  a 
jointure.  The  plaintiff  clearly  has  a  fee  simple  under  the 
rule  in  Shelley's  Case,  and  is  entitled  to  the  relief  he 
claims  :  Bowen  v.  Leivis,  9  App.  Cas.  890  ;  HawJdns  on 
Wills,  pp.  184-5  ;  Jordan  v.  Adams,  9  C.  B.  N.  S.  483  ; 
Doe  d.  Cole  v.  Goldsmith,  7  Taunt.  208  ;  Trust  and  Loan 
Co.  V.  Fraser,  18  Gr.  19. 

J.  Maclennan,  Q.  C,  for  the  infant  defendants.  We 
contend  that  the  infants  have  an  interest  and  therefore 
the  plaintiffs  cannot  succeed.  It  is  true  that  the  words, 
"  as  he  shall  appoint,"  do  not  take  the  limitations  out  of 
the  rule  in  Shelley's  Case  :  Jesson  v.  Wright,  3  Bli.  1.  But 
the  rule  in  Shelley's  Case  does  not  apply.  Here  the 
second  remainder  to  the  husband  is  a  contingent  remainder; 
it  depends  on  his  survivorship  ;  and  the  particular  free- 
hold estate  being  contingent,  the  rule  in  Shelley's  Case 
does  not  apply.  Besides  the  words  are  used  as  well 
of  personal  property  as  of  lands,  and  this  shows  a  benefit 
was  intended  to  the  heirs  ;  and  the  trusts  being  executory, 
the  Court  will  mould  them  according  to  the  intention  of 
the  parties  :  Lord  Glenorchy  v.  Bosville,  1  Wh.  &  T.,  L.  C, 
oth  ed.  p.  1.  Children  are  always  within  the  purview  of  a 
marriage  settlement.  The  rule  is,  that  in  a  settlement  the 
husband  or  wife  shall  not  have  control  over  the  estate  so  as 
defeat  the  children.  When  there  are  articles,  in  drawing 
the  deed  pursuant  thereto,  the  principles  of  equity  must 
be  adopted  and  regarded,  and  when  this  is  not  so,  and  so 
far  as  it  is  not  so,  the  deed  will  be  inoperative.  I  refer  here 
to  Theobald,  on  Wills,  2nd  ed.  p.  557;  Jarman  on  Wills,  4th 
ed.  p.  285-7,  p.  355-7  ;  Hadiuen  v.  Hadiven,  23  Bea.  551 ; 
Grier  v.  Grier,  L.  R.  5  H.  L.  688,  Moreover  the  husband  and 
wife  were  tenants  in  common,  because  the  wife  took  under 
the  Married  Woman's  Property  Act  of  1872,  the  contract 
having  been  in  1876.  In  case  of  separation  she  could  have 
claimed  the  benefit  of  one  half  of  the  estate.    Thus  we  say 
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even  if  the  rule  in  Shelley's  Case  does  apply  the  plain- 
tiff only  gets  a  fee  simple  in  half. 

Walkem,  Q.  C,  in  reply.  It  is  clear  from  the  articles 
that  the  intention  was  to  provide  for  the  wife.  The 
question  is,  what  is  the  legal  meaning  of  the  document  ? 
There  is  no  duty  on  the  Court  to  interfere  :  Lewin  on 
Trusts,  6th  ed.  p.  98.  As  to  the  particular  estate  being 
contingent  this  does  not  effect  the  rule  in  Shelley's  Case. 
See  Jarman  on  Wills,  5th  Am.  ed.  vol.  3.  p.  112  ;  Griffin 
V.  Patterson,  45  U.  C.  R  536  ;  re  Morse,  8  P.  R.  475  ;  Leitch 
V.  McLellan,  2  0.  R.  587. 

March  7th,  1885.  Ferguson,  J. — The  action  is  for  the 
construction  of  a  marriage  settlement  and  the  declaration 
of  the  respective  rights  of  the  parties  thereunder,  the 
plaintiff  claiming  that  the  property  should  now  be  con- 
veyed to  him  by  the  trustee  for  the  reason  that  he  is  the 
settlor,  and  that  the  trusts  of  the  settlement  have  expired 
or  come  to  an  end.  The  case  came  on  by  way  of  motion 
for  judgment.  The  plaintiff  in  his  statement  of  claim 
says  that  on  the  eve  of  his  marriage  with  Helen  Jemima 
Dobbs,  which  took  place  on  the  5th  day  of  January,  1876, 
he  executed  a  settlement  which  he  sets  forth.  This  bears 
date  the  4th  day  of  January,  1876,  and  is  substantially  as 
follows  : 

•It  recites  that  the  marriage  was  about  to  be  solemnized  ; 
that  the  plaintiff  was  desirous  of  making  provision  for  a 
fit  and  proper  settlement  to  and  for  the  use  and  benefit  of 
the  party  thereto  of  the  second  part  (his  then  intended 
wife)  and  that  he,  the  plaintiff,  had  reasonable  grounds  for 
expecting  to  receive  certain  property  by  will  or  otherwise 
from  relations,  and  that  he  also  intended  to  insure  his 
life  for  the  sum  of  two  thousand  dollars,  and  by  it  the 
plaintiff  agrees  with  the  other  parties  thereto  (his  intended 
wife  and  the  trustee),  that  if  the  marriage  should  be  solem- 
nized he  would  forthwith  insure  his  life  for  the  benefit  of 
the  intended  wife,  and  as  soon  as  conveniently  might  be, 
assign,  transfer,  and  set  over  unto  the  trustee  by  good 
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and  sufficient  transfers,  assignments,  and  conveyances,  all 
such  property  as  he  might  receive  as  aforesaid,  and  the 
policy  of  insurance,  to  hold  the  same  unto  the  trustee  'for 
ihe  joint  use  and  benefit  of  the  plaintiff  and  his  then  in- 
tended wife  during  the  term  of  their  ji'om^  lives,  and  from 
and  after  the  decease  of  either  of  them,  then  to  the  use 
of  the  survivor  of  them  during  the  term  of  his  or 
her  natural  life,  and  from  and  after  the  decease  of  the 
survivor  then  to  the  use  of  heirs  of  the  plaintiff  as  he 
might  by  will  direct."  Then  follows  a  covenant  on  the  part 
of  the  plaintiff  to  pay  the  amount  of  the  premiums  and 
such  other  moneys  as  might  be  necessary  in  respect  of  the 
policy,  and  that  in  the  event  of  his  failing  so  to  do  the 
trustee  might  pay  the  same  and  recover  the  amount  from 
the  plaintiff.  Then  follows  an  agreement  which  I  think  is 
not  of  any  materiality  here,  excepting  the  statement  con- 
tained in  it  that  articles  of  settlement  were  to  be  executed 
in  pursuance  of  the  document  or  settlement  then  signed 
and  sealed  by  the  plaintiff. 

The  plaintiff  further  states  that  the  then  intended 
marriage  took  place  on  the  5th  of  January,  1876,  and  that 
by  indenture  dated  the  27th  December,  1879,  between  him 
(the  plaintiff)  and  the  trustee,  made  in  pursuance  of  the 
settlement,  and  intending  to  convey  the  lands  mentioned 
in  the  same  as  properly  coming  within  the  scope  of  the 
settlement,  the  plaintiff  granted  a  certain  parcel  of  land 
being  lot  number  one  in  the  first  concession  of  the  town- 
ship of  Kingston,  with  the  gore  of  land  laying  to  the  north 
thereof,  to  the  trustee  and  his  heirs,  to  the  use  of  the 
trustee  and  his  heirs  upon  trust  with  the  consent  of  the 
plaintiff  and  his  wife  during  their  joint  lives,  and  of  the 
survivor  of  them  during  his  or  her  life,  and  after  the  death 
of  the  survivor  at  the  trustee's  direction  to  sell,  lease  or 
otherwise  convey  the  said  lands  (stating  the  manner  in 
which  these  acts,  or  any  of  them,  might  be  done  by  the 
trustee),  and  upon  trust  for  the  trustee  to  hold  the  moneys 
to  arise  from  any  such  sale  (after  payment  thereout  of  all 
expenses)  and  also  the  rents  and  profits  of  the  premises,  or 
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of  the  unsold  parts  thereof,  upon  such  trusts,  and  subject 
to  such  powers  as  had  been  declared  of  the  same  respec- 
tively in  the  said  agreement  in  writing  bearing  date  the 
4th  day  of  January,  187G,  and  upon  trust  to  hold  the 
moneys  to  aiise  upon  any  mortgage  if  made  by  the 
trustee,  to  pay  off  and  redeem  any  mortgage  debt  or  en- 
cumbrance on  the  property,  &c. 

It  is  also  stated  that  the  plaintiff  and  his  said  wife  used 
and  occupied  the  premises  until  the  death  of  the  latter,, 
which  occurred  on  the  20th  day  of  November,  1884. 

The  plaintiff  then  sets  forth  his  contention,  which  is, 
that  the  settlement  was  intended  as  a  provision  for  his  wife 
only,  and  that,  according  to  the  true  construction  thereof 
and  of  the  deed  executed  in  pursuance  of  the  same,  h»i  was 
entitled  to  an  estate  in  fee  simple  in  the  lands  under  the 
rule  in  Shelley  s  Case,  or  by  way  of  resulting  trust,  and 
that  the  trusts  of  the  settlement  are  exhausted,  and  that 
he  alone  is  now  entitled  to  the  lands,  adding  that  he  has 
required  the  trustee  to  convey  the  same  to  him,,  and  that 
the  trustee  has  suggested  that  the  infant  children  are 
entitled  to  some  interest  in  the  lands  by  virtue  of  the 
limitations  in  the  instruments  and  declines  to  convey  the 
same  to  the  plaintiff  without  the  sanction  of  the  Court,, 
&c. 

The  infant  defendants,  the  children  of  the  marriage 
three  in  number,  answer  by  the  guardian  in  the  usual  way 
submitting  their  rights  and  interests  to  the  protection  of 
the  Court 

There  was  filed  an  affidavit  of  the  plaintiff  proving  the 
execution  of  the  two  documents  ;  that  the  deed  was  ex- 
ecuted as  it  appears  to  have  been  in  pursuance  of  the 
settlement,  the  marriage,  the  birth  of  the  infant  defend- 
ants, children  of  the  marriage,  and  stating  that  as  far  as 
the  deponent  (the  plaintiff)  was  concerned,  the  object  of 
both  instruments  was  to  make  provisions  for  his  wife 
only,  and  that  a  provision  for  the  children  was  not  con- 
templated by  him.  The  affidavit  also  states  that  the  pro- 
perty conveyed  is  a  farm  of  the  value  of  about  $10,000. 
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There  did  not  appear  to  be  any  dispute  respecting  the 
facts  of  the  case. 

For  the  defence  it  was,  amongst  other  things,  contended 
that  the  trusts  in  the  settlement  were  executory  and  not 
executed  trusts :  that  children  are  always  within  the 
purview  of  a  marriage  settlement:  that  when  the  trusts 
are  executory  the  husband  and  wife  are  not  permitted  to 
have  control  over  the  property  so  as  to  defeat  the  children  : 
that  if  the  plaintiff  should  be  permitted  to  succeed  here 
the  rights  of  the  children  would  be  defeated,  and  that  in 
drawing  a  deed  in  cases  where  there  is  a  settlement  the 
principles  of  equity  must  be  adopted  and  regarded,  and 
where  this  is  not  done,  and  so  far  as  it  is  not  done,  the 
deed  will  be  inoperative. 

In  this  case,  so  far  as  the  trusts  of  the  deed  are  con- 
cerned, they  are  stated  by  reference  to  those  contained  in 
the  settlement.  In  respect  to  the  trusts  there  appears  to 
be  nothing  material  contained  in  the  deed  that  is  not 
found  in  the  settlement. 

On  the  question  as  to  whether  the  trusts  of  the  settle- 
ment are  executory  or  executed  trusts  I  was  referred  to 
the  leading  case,  Lord  Olenorchy  v.  Bosville,  1  Wh.  &  T., 
L.  C.  oth  ed.,  p.  1,  and  the  notes  to  that  case  which  contain 
references  to  many  cases  on  the  subject.  It  is  there  laid 
down,  and  I  apprehend  correctly,  that  a  trust  is  said  to  be 
executed  where  no  act  is  necessary  to  be  done  to  give 
effect  to  it,  the  limitation  being  originally  complete,  as, 
where  the  estate  is  conveyed  or  devised  unto  and  to  the 
use  of  A.  and  his  heirs  in  trust  for  B.  and  the  heirs  of  his 
body,  and  it  is  further  stated  that  the  mere  direction  to 
convey  upon  certain  trusts  will  not  render  these  trusts 
executory  in  the  sense  in  which  the  word  is  used,  if 
the  author  of  the  trust  has,  as  it  were,  taken  upon  him- 
self to  be  his  own  conveyancer,  and  instead  of  leaving  any- 
thing to  be  done  beyond  the  mere  execution  of  a  convey- 
ance has  defined  what  the  trusts  are  to  be  in  accurate  and 
teclniical  terms. 
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A  reference  is  made  at  p.  19  to  the  language  of  Lord 
St.  Leonards  :  "A  Court  of  Equity  considers  an  executory- 
trust  as  distinguished  from  a  trust  executing  itself,  and 
distinguishes  the  two  in  this  manner  :  Has  the  testator 
"been  what  is  c;illed,  and  very  pro])erly  called,  his  ow^n 
conveyancer  ?  Has  he  left  it  to  the  Court  to  make  out 
from  general  expressions  what  his  intention  is,  or  has  he 
so  defined  that  intention  that  you  have  nothing  to  do  but 
to  take  the  limitations  he  has  given  to  you  and  convert 
them  into  legal  estates." 

In  the  notes  to  the  case,  it  is  said  that  it  is  now  clearly 
established,  as  laid  down  by  Lord  Talbot  in  the  leading 
case,  that  a  Court  of  Equity  in  cases  of  executed  trusts 
will  construe  the  limitations  in  the  same  manner  as  similar 
legal  limitations.  If  my  recollection  is  accurate  this  is  a 
proposition  that  was  not  disputed  on  the  argument,  and  I 
apprehend  it  is  a  proposition  that  cannot  be  successfully 
disputed.  Now,  when  the  general  statements  of  the  law 
that  I  have  been  referring  to  are  applied  to  the  trusts  as 
they  appear  in  the  marriage  articles  (the  settlement)  in 
this  case,  it  appears  to  me  that  the  true^conclusion  is,  that 
these  trusts  are  executed  and  not  executory  trusts.  They 
seem  to  me  to  be  fully  stated  and  declared,  so  plainly  so  that 
nothing  is  left  but  to  draw  a  conveyance  in  accordance 
with  them.  I  also  think  that  the  object  of  the  settlement 
is  also  stated  so  that  nothing  is  left  to  implication,  but  I 
do  not  know  that  it  is  material  to  discuss  this  part  of  the 
case,  as  I  am  of  the  opinion  that  the  limitations  on  the 
face  of  the  settlement  must  be  construed  in  the  same 
manner  as  similar  legal  limitations. 

It  was  also  contended  on  the  part  of  the  defence  that 
there  was  not  a  sufficient  freehold  estate  given  to  support  the 
contention  of  the  plaintiff  in  respect  of  the  rule  in  Shelley's 
Case.  What  is  said  in  this  respect  on  the  face  of  the 
settlement  is  :  "  To  hold  the  same  unto  the  said  part}^  of 
third  part''  (the  trustee)  "  for  the  joint  use  and  benefit  of 
the  parties  of  the  first  and  second  parts  (the  intended  hus- 
hand  and  wife)  during  the  term  of  their  joint  lives."  The 
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.agreement  is,  that  a  conveyance  shall,  after  the  marriage^ 
be  made  of  the  property  to  the  trustee  to  be  held  by  him 
upon  this  as  parcel  of  the  trusts.  It  was  contended  that 
as  the  transaction  was  after  the  passing  of  the  Married 
Woman's  Act  of  1872  the  effect  of  this  would  be  to  make 
the  husband  and  wife  tenants  in  common  for  life  which 
would  not  support  the  plaintiff's  contention  respecting  the 
application  of  the  rule  in  Shelley's  Case  as  to  the  whole 
estate,  although  it  might  do  so  as  to  an  undivided  moiety 
of  it.  I  do  not  understand  this  contention.  The  words  of 
the  limitation  to  the  husband  and  wife  during  their  joint 
lives  are  certainly  joint,  "  for  their  joint  use  and  benefit 
during  the  term  of  their  joint  lives." 

In  the  case  Re  Shaver  and  Hart,  31  U.  C.  R.  603,  it  was 
held  that  the  effect  of  C.  S.  U.  C.  cap.  82,  sec.  10  {a),  was 
to  create  a  tenancy  in  common  only  in  cases  where,  before 
the  1st  of  July,  1834,  there  would  have  been  a  joint  tenancy, 
and  that  a  conveyance  of  land  to  a  husband  and  wife  in 
fee  did  not  make  them  tenants  in  common,  but  that  they 
held  as  before  the  statute  by  entireties,  and  in  the  judg- 
ment in  that  case  the  difference  between  holding  by 
entireties  and  as  joint  tenants  is  clearly  pointed  out.  The 
case  is  also  referred  to  and  followed  in  Re  Morse,  8  P. 
R.  475.  I  was  not  referred  to  any  authority  showing  that 
the  Married  Woman's  Act  of  1872  had  the  effect  contended 
for  by  the  defence.  In  Fearne  on  Contingent  Remainders, 
9th  ed.  (Butler),  s.  31,  it  is,  I  think,  clearly  in  effect  stated 
that  an  estate  to  a  husband  and  wife  during  their  joint  lives 
is  a  sufficient  freehold  estate  to  answer  the  requirement  in 
this  respect  of  the  rule  in  Shelley's  Case,  and  in  this  case  I 
think  the  husband  and  wife  had  in  equity  such  an  estate. 
The  words,  "  as  he  may  hy  will  direct,"  which  follow  the 
limitation  to  the  heirs  of  the  husband  do  not  prevent  the 
rule  taking  effect,  as  is  shewn  by  the  case  Jordan  v. 
Adams,  9  C.  B.  N.  S.  483,  referred  to  in  Haivhins  on  Wills 
184-5.  See  also  Jesson  v.  Wright,  2  Bli.  1.  On  the 
whole  case  I  am  of  the  opinion  that  the  trusts  of  the 
(rt)  11.  S.  0.  c.  105,  s.  11. 
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settlement  were  executed  trusts,  and  that  the  plaintiff  has 
an  estate  in  fee  simple  under  the  rule  in  Shelley's  Case^. 
This  was  subject  to  an  intervening  estate,  which,  according 
to  the  terms  of  the  settlement,  and  as  the  facts  have 
transpired,  is  also  vested  in  the  husband,  the  plaintiff^ 
The  plaintiff  is,  I  think,  entitled  to  a  conveyance  from  the 
trustee,  and  I  think  he  should  pay  the  trustee's  costs  and 
the  costs  of  the  infant  defendants. 

/ udgment  accost  dingly. 

A.  H.  r.  L. 


[COMMON  PLEAS  DIVISION.] 

Robins  v.  Coffee. 

Repltvin — Pleading. 

In  an  action  of  replevin  the  first  count  charged  the  defendant  with  taking" 
certain  goods  on  premises  known  as  the  "  Creemore  Woolen  Mills;" 
and  in  the  second  count  with  taking  certain  goods  on  the  premises 
knoWn  as  the  "  Northern  and  North-Western  Station  at  the  said  village 
of  Creemore. "  The  defendant  pleaded  denying  the  taking  and  the  pro- 
perty^ and  then  for  a  third  plea  set  up,  that  one  W.  was  tenant  to  the 
defendant  of  certain  premises  in  the  said  village  known  as  "  Block  B," 
and  certain  other  premises  known  as  the  "  Langtry  Block:"  that  rent 
was  in  arrear^  and  because  of  such  arrears  of  rent  the  defendant  "  well 
avowed  the  taking  of  the  said  goods  on  the  said  premises  and  justly, 
&c.,  as  a  distress  for  said  rent  which  still  remains  due  and  unpaid." 

Held,  on  demurrer  plea  bad  ;  for  if  the  ' '  said  premises  "  upon  which  the 
alleged  taking  was  made  were  the  premises  set  out  in  the  plea,  then  the 
taking  was  on  other  premises  than  those  named  in  the  declaration,  and 
there  was  no  confession ;  and  the  plea  of  not  cepit  covered  this  defence 
but  if  the  premises  named  in  the  declaration  were  referred  to,  then  defen- 
dant confessed  the  taking  and  justified  for  rent  due  for  other  premises, 
which  amounted  to  a  taking  off  the  demised  premises,  so  that  enough 
was  not  shewn. 

Action  of  replevin. 

In  the  first  count,  the  plaintiff  charged  the  defendant 
with  taking  certain  goods  on  premises  known  as  the 
"  Creemore  Woolen  Mills and,  in  the  second  count,  with 
taking  certain  goods  on  premises  known  as  the  "  Northern 
and  North- Western  Railway  Station  at  the  said  village  of 
Creemore." 
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The  defendant,  for  a  first  plea,  denied  the  taking  ;  and, 
for  a  second,  denied  the  property. 

For  a  third  plea,  the  defendant  set  up,  that  one  Charles 
Woodhead  was  tenant  to  the  defendant  of  certain  premises 
In  said  village,  known  as  "Block  B,"  and  certain  other  pre- 
mises, known  as  a  portion  of  the  "  Langtry  Block :"  that 
rent  was  in  arrear ;  and  because  of  such  arrears  of  rent 

well  avows  the  taking  of  the  said  goods  on  the  said  pre- 
mises, and  justly,  &c.,  as  a  distress  for  the  said  rent,  which 
still  remains  due  and  unpaid." 

To  this  the  plaintiff  demurred,  on  the  ground  that  the 
said  plea  assumes  to  justify  the  taking  of  the  plaintiff's 
goods  as  a  distress  for  rent,  but  does  not  show  that  the 
premises  in  the  said  plea  mentioned  are  the  premises  set 
out  in  the  first  and  second  counts  of  the  plaintiff's 
•declaration. 

On  May  19,  1885,  the  demurrer  was  argued. 
D.  E.  Thomson,  for  the  demurrer. 
H.  H.  Strathy,  contra. 

May  20,  1885.  Rose,  J.— I  think  the  plea  is  bad.  If 
ihe  "  said  premises  "  refer  to  the  premises  set  out  in  the 
plea,  then  the  defendant  avows  a  taking  on  premises  other 
than  those  charged  in  the  declaration,  and  there  is  no  con- 
fession. The  plea  of  non  cepit  already  pleaded  covered 
such  ground  of  defence.  If  the  words  refer  to  the  premises 
named  in  the  declaration,  then  the  defendant  confesses 
taking  them  as  charged,  but  justifies  such  taking  as  for 
rent  due  for  other  premises.  In  other  words,  he  sets  up  a 
taking  off  the  demised  premises,  in  which  case  he  has  not 
shewn  enough. 

The  form  of  plea  in  the  2nd  ed.  of  Bullen  Leake  s 
Prec.  p.  618,  will  indicate  the  proper  statement  of  a  defence 
of  taking  goods  fraudulently  removed  to  avoid  a  distress, 
under  11  Geo.  II.  ch.  11,  sec.  1. 

I  understand  that  the  plaintifi*  wishes  to  drive  the 
defendant  to  defend  the  taking  of  the  goods  at  the  railway 
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station  off  the  demised  premises.  Possibly  the  defendant's 
difficulty  ma}''  be  in  the  fact  that  the  goods  were  not  at  the 
time  of  removal  the  tenant's  goods,  he  having  assigned  to 
the  plaintiff,  who  claims,  as  I  understand,  under  a  deed  of 
assignment  in  trust  for  creditors.  If  the  parties  desire  to 
raise  such  or  similar  questions,  the  record  may  be  amended 
for  such  purpose. 

The  demurrer  will  be  allowed,  with  costs  to  the  plaintiff 
in  any  event  of  the  cause.  The  defendant  to  have  leave  to 
amend  within  a  week  from  this  date. 

Judgment  for  plaintiff. 


[COMMON  PLEAS  DIVISION.] 

Jackson  v.  Staley. 

Libel — Publication — Evidence  of— Onus  oj  proof .  * 

The  plaintiff  had  been  a  servant  of  the  defendant,  and  on  leaving  the 
defendant's  service,  asked  for  a  statement  of  account,  whereupon  the 
defendant  made  oufr  an  account  as  follows  :  "  Mr.  Joseph  Jackson  to 
Wm.  Staley,  Dr."  Amongst  the  items  were  the  following:  "Stole 
hay  during  winter,  |4.00,"  and  "stole  hatchet-hammer,  $1. 50. "  The 
account  was  placed  in  an  unsealed  envelepe  and  handed  to  M.,  the 
plaintiff's  then  employer,  who  took  it  the  plaintiff's  house  and 
put  it  on  the  table  between  the  plaintiff  and  his  wife  while  at  supper. 
The  wife  took  up  the  envelope  and  taking  out  the  account  read  it  to  the 
plaintiff  who  could  neither  read  nor  write.  There  was  no  evidence  to 
show  that  the  defendant  knew  that  the  plaintiff  could  not  read,  the 
only  knowledge  that  defendant  could  have  had  being  that  the  wife  had 
signed  plaintiff's  contract  with  ^defendant,  but  it  did  not  appear  that 
the  defendant's  attention  was  called  to  this  fact  or  that  he  knew  that 
the  signature  was  not  the  plaintiff 's  own  hand  writing  ;  nor  was  there  any 
evidence  that  M,  read  the  account  or  took  it  out  of  the  envelope,  and  he 
was  not  called  as  a  witness.    In  an  action  of  libel  on  the  account,  it  waa 

Held,  that  there  was  no  evidence  of  publication  ;  and  as  the  onus  of  proof 
thereof  was  on  the  plaintiff,  the  action  failed. 

This  was  an  action  for  slander  and  libel. 

The  cause  was  tried  before  O'Connor,  J.,  and  a  jury,  at 
Kingston,  at  the  Spring  Assizes  of  1885. 

There  was  no  evidence  of  the  alleged  slander,  and  the 
leamed  Judge  so  directed  the  jury  without  objection. 


ix.]  JACKSON  V.  STALEY.  335 

The  alleged  libel  consisted  of  an  account  sent  by  the 
defendant  to  the  plaintiff,  and  which,  so  far  as  material 
was  in  the  following  words : 

"  December  2,  1884. 
"Mr.  Joseph  Jackson  to  Wm.  Staley,  Dr.: 
Sept.  25, 1883.  To  three  trips  to  village  with  horse .  .  $3  00 
Three  meals,  board  and  lodging  for 


self,  wife,  and  family   2  00 

December.       Broke  one  manure  fork  carelessly.  .  1  00 

Stole  hay  during  winter   4  00 

April.  Broke  one  pair  harness  driving  wood 

for  yourself    1  50 

June.  Stole  one  hatchet  hammer   1  00." 


The  whole  account  consisted  of  an  account  of  wages  due 
by  defendant  to  the  plaintiff,  the  above  being  a  contra 
account  which  the  defendant  claimed  he  had  against  the 
plaintiff,  and  which  overbalanced  the  amount  due  for  wages. 

The  additional  evidence  so  far  as  material,  is  set  out  in 
the  judgment. 

It  was  objected  that  there  was  no  evidence  of  publica- 
tion.   This  was  overruled. 

The  jury  found  for  the  plaintiff,  with  $75  damages. 

In  Easter  Sittings,  Britton,  Q.  C,  obtained  an  order  7iisi 
to  set  aside  the  judgment  entered  for  the  plaintiff,  and  to 
enter  judgment  for  the  defendant. 

During  the  same  sittings,  June  4,  1885,  Britton ^  Q.  C, 
supported  the  order.  There  was  no  evidence  of  publica- 
tion :  Phillips  V.  Jans<en,  2  Esp.  624 ;  Wenman  v.  Ash, 
13  C.  B.  836  ;  Glutterhvich  v.  Chaffers,  1  Stark.  471 ;  Dela- 
croix V.  Thevenot,  2  Stark.  63 ;  Thompson  v.  Bernard.  1 
Camp.  48.  The  occasion  also  was  privileged.  The  relation- 
ship of  master  and  servant  had  existed,  and  no  malice  is 
shewn.  The  writing  is,  however,  not  defamatory ;  at  all 
events  its  meaning  is  doubtful.  It  might  readily  be  argued 
that  what  was  meant  was  that  the  things  had  been  stolen 
by  some  one,  and  then  plaintiff  had  got  them,  and  with- 
out any  intention  of  accusing  the  plaintiff  of  stealing  them 
himself:  Heming  v.  Foiuer,  10  M.  &  W.  564,  569. 
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Mclntyre,  Q.  C,  contra.  There  was  clear  evidence  of 
publication.  It  has  been  held  that  a  letter  addressed  to  a 
wife  is  sufficient  evidence  of  publication.  Here  the  letter 
is  sent  open,  and  is  placed  on  the  table,  and  is  read  by  the 
w^ife  :  Odgers  on  Libel  and  Slander,  p.  151-4.  The  occa- 
sion did  not  authorize  the  communication  to  the  plaintiff's 
wife.  There  is  no  privilege.  The  case  of  Wenman  v. 
Ash,  13  C.  B.  836,  clearly  shews  that  this  constitutes  a 
publication,  and  that  there  was  no  privilege.  The  letter 
was  clearly  defamatory,  and  even  though  its  meaning 
were  doubtful  it  was  left  to  the  jury,  and  they  found  for 
the  plaintiff.  The  Judge  told  the  jury  that  the  question 
was  for  them  to  decide:  Addison  on  Torts,  5th  ed.,  152; 
Clark  y.  Molyneux,  3  Q.  B.  D.  237-243. 

J une  27, 1885.  EosE,  J. — It  appeared  that  the  defendant 
had  engaged  the  plaintiff  as  his  servant,  and  that  after 
about  a  year  of  service  there  was  some  disagreement 
which  led  to  the  plaintiff  leaving  his  employment.  The 
plaintiff  requiring  a  statement  of  account,  the  defendant 
sent  the  account  to  him  by  the  hands  of  his  then  em- 
employer,  one  Murdock,  who  delivered  it  at  the  plaintiff's 
house,  placing  it  on  the  table  between  the  plaintiff  and 
bis  wife  while  at  supper.  The  wife  took  it  up  and  taking 
the  account  out  of  the  envelope  read  it  to  her  husband. 
The  envelope  was  open,  but  not  sealed.  The  plaintiff  could 
neither  read  nor  write. 

The  wife  took  the  account  to  a  friend,  and  under  his 
advice  she  went  with  it  to  the  plaintiff's  solicitors,  to 
instruct  them  to  sue  the  defendant  for  a  balance  of  w^ages 
claimed  by  the  plaintiff,  but  which,  according  to  the 
account,  was  overbalanced  by  the  contra  chargjes.  The 
plaintiff  was  successful  in  his  suit  brought  in  the  Division 
Court,  recovering  about  $15.  After  that  suit,  at  the  sug- 
gestion of  his  solicitors,  this  action  was  brought. 

There  is  no  evidence  that  Murdock  read  the  account,  or 
took  it  out  of  the  envelope,  or  that  the  defendant  knew 
that  the  plaintiff  could  not  read.    The  only  evidence 
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which  is,  suggested  as  leading  to  such  a  conclusion,  is  the 
fact  that  the  plaintiff's  wife  signed  the  contract  under 
which  the  services  were  performed.  It  is  not  shown  that 
the  defendant's  attention  was  called  to  this  fact,  or  that 
he  knew  as  a  fact  that  the  signature  was  not  in  the  plain- 
tiff's own  hand  writing.  Moreover,  it  would  not  follow 
that  because  he  could  not  write  he  could  not  read.  This 
is  the  whole  evidence  of  publication. 

It  is  of  course  clear  that  if  the  account  had  been  enclosed 
in  an  envelope  addressed  to  and  had  been  received  by  the 
plaintiff''s  wife,  and  had  contained  libellous  words,  that 
would  have  been  a  publication:  Wenman  v.  Ash,  13  C.  B. 
836.  Or  if  the  defendant  had  known  that  the  plaintiff' 
.could  not  read,  and  had  sent  it  knowing,  as  in  such  case  he 
must  have  known,  the  plaintiff'  must  have  some  one  else  to 
read  it  for  him:  Delacroix  v.  Thevenot,  2  Stark.  63;  but 
otherwise  if  it  was  addressed  to  the  plaintiff'  and  he  shew 
it  to  another,  for  the  defendant  would  not  be  responsible 
for  such  publication  by  the  plaintiff :  Barrow  v.  Leiuellin, 
Hob.  R.  62. 

It  does  not  seem  that  the  fact  of  a  letter  being  sent 
unsealed  by  the  hands  of  a  third  party  makes  any  difference, 
if  the  third  party  did  not  read  it :  Clutterhuck  v.  Chaffers, 
1  Stark.  471. 

It  was  not  suggested  in  this  case,  either  in  the  evidence 
or  by  counsel  at  the  trial,  or  in  argument  before  us,  that 
Murdock  read  the  account.  He  was  not  called.  There 
was  no  reference  made  in  the  learned  Judge's  charge  to 
the  fact  of  his  having  had  an  opportunity  to  read  it,  and 
the  plaintiff's  counsel  did  not  ask  the  learned  Judge  to 
leave  any  such  question  to  the  jury. 

As  therefore  the  defendant  sent  the  account  to  the  plain- 
tiff in  an  envelope,  though  not  sealed,  and  his  wife  obtained 
it  under  the  circumstances  detailed,  there  being  no  evidence 
that  the  defendant  had  any  knowledge  of  the  plaintiff''s 
inability  to  read,  and  there  being  no  evidence  that  the  third 
party,  Murdock,  read  it,  I  am  unable  to  find  any  evidence 
of  publication ;  and  in  my  opinion  the  i)laintiff"  must  fail. 
43 — VOL.  IX  O.K. 
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As  I  have  said  it  has  not  been  contended  that  the  carriaofe 
by  Murdock  of  the  unsealed  envelope  was  evidence  of  pub- 
lication. It  could  at  the  most  only  be  urged  that  the- 
entrusting  of  the  account  in  an  open  or  unsealed  envelope 
was  some  evidence  of  negligence  which  rendered  it  possible- 
for  the  messenger  to  read  the  account,  and  therefore  it- 
became  necessary  for  the  defendant  to  call  him  as  a  witness 
to  remove  the  doubt  and  enable  the  jury  to  say  that  he  did 
not  read  it.  No  case  has  gone  that  far,  and  I  am  not  pre- 
pared to  lay  down  any  such  rule.  In  my  opinion  the  onus 
was  on  the  plaintiff  to  prove  publication ;  and  proof  of  a 
letter  having  been  sent  by  a  messenger  in  an  unsealed 
envelope  is  not  without  more  evidence  which  removes  the- 
onus. 

Why  should  a  messenger  open  an  unsealed  envelope  ? 
If  so  dishonest  he  would  open  a  sealed  envelope,  if  he  could 
escape  detection,  which  would  not  be  difficult  with  the 
ordinary  envelope;  and  could  a  jury  be  asked  to  enquire  as 
to  whether  the  envelope  was  so  securely  sealed  as.  to  defy 
the  curiosity  of  the  messenger  ? 

The  case  of  words  spoken  where  others  might  hear  is  not 
analogous,  for  the  natural  result  of  speaking  in  the  hearing 
of  others  would  be  that  they  would  hear,  and  the  natural 
conclusion  that  they  were  intended  to  hear;  and  the  defen- 
dants would  be  required  to  shew  tha,t  they  did  not  hear. 
On  the  other  hand  it  would  not  be  the  natural  result  of 
sending  an  unsealed  letter  by  a  messenger,  that  he  would 
be  so  dishonorable  as  to  read  it;  and  the  fact  of  so  sending 
it  would  not,  it  seems  to  me,  be  any  evidence  of  an  intention 
that  he  should  read  it. 

I  am  the  less  unwilling  to  find  the  fact  of  publication 
unproven,  as  an  examination  of  the  evidence  of  the  plaintiff 
and  his  wife  as  to  the  receipt  of  the  envelope  and  account^ 
shows  a  carelessness  and  inaccuracy  of  statement  that 
renders  the  whole  of  their  evidence  very  untrustworthy. 

It  would  seem  also  from  the  evidence  that  the  charge 
made  in  the  account  did  not  strike  them  as  very  insulting- 
or  worthy  of  notice,  as  it  did  not  occur  to  them  to  seek 
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any  redress  until  after  the  action  in  the  Division  Court 
when  the  suggestion  came  from  their  solicitor. 

The  motion  must  be  allowed,  and  judgment  entered  for 
the  defendant,  with  costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 

Order  absolute. 


[COMMON  PLEAS  DIVISION.] 

In  the  matter  of  the  Bell  Telephone  Company. 

Patent  of  invention — Minister  of  Agriculture — Jurisdiction — Disputes  as  tO' 
patent  becoming  void — Functions,  ministerial  or  judicial — Attorney -General. 

On  a  motion  for  a  writ  of  certiorari  to  bring  up  into  this  Court  all  the 
proceedings,  &c,,  before  the  Minister  of  Agriculture,  including  hia 
decision  therein,  on  an  application  made  before  him  to  have  a  patent 
declared  void  for  non-compliance  with  the  provisions  of  sec.  28  of  the 
Patent  Act  of  1872  : 

Held,  that  the  Minister  of  Agriculture,  or  his  deputy,  had  jurisdiction 
under  sec.  28  to  decide  any  dispute  as  to  whether  a  patent  had  become 
A-'oid  for  non-observance  or  violation  of  the  provisions  of  that  section, 

Semble,  that  the  Minister's  duties  are  ministerial,  and  therefore  cannot  be 
reversed  or  reviewed  in  a  Court  of  law  ;  but,  even  if  judicial,  this  Court 
cannot  interfere  on  the  ground  of  a  total  want  of  jurisdiction  on  the 
Minister's  part  to  make  the  inquiry,  for,  so  far  at  least  as  this  Court  was 
concerned,  this  must  be  considered  res  judicata  by  the  decisions  of 
Smith  v.  Goldie,  9  S.  C.  R.  46,  and  Be  Bell  Telephone  Co.  and  Minister 
of  Agricidture,  7  0,  R.  605  ;  nor  was  there  a  partial  want  of  jurisdic- 
tion, by  reason  of  the  neglect  of  the  Minister  to  examine  witnesses  on 
oath  or  his  refusal  to  issue  summonses  for  witnesses  to  attend  before 
him,  because  under  sec.  28  this  was  not  required  :  and 

Qucere,  whether  also,  if  judicial,  the  Provincial  Courts  have  jurisdiction 
to  interfere  with  such  a  tribunal,  it  being,  on  this  assumption,  a  Do- 
minion Court, 

Semhle,  that  on  an  application  to  question  a  patent  under  the  Statute 

the  intervention  of  the  Attorney-General  is  not  essential. 
A  writ  of  certiorari  was  therefore  refused. 

The  Bell  Telephone  Company,  by  their  solicitor,  S.  G. 
Wood,  gave  notice  on  the  11th  day  of  May,  1885,  by  direc- 
tion of  Mr.  J ustice  Gait,  that  the  Common  Pleas  Divisional 
Court  would  bo  moved  on  the  19th  May,  1885,  or  as  soon 
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as  counsel  could  be  heard,  for  an  order  that  a  writ  of 
certiorari  do  issue  to  remove  the  proceedings,  and  all  decla- 
rations, evidence,  documents,  papers,  and  writings,  includ- 
ing the  decision  of  the  Minister  of  Agriculture  in  the  matter 
of  an  application  for  the  cancellation  of  Patent  No.  7789, 
dated  23rd  August,  1877,  granted  to  Alexander  Graham 
Bell  for  "  Bell's  system  of  Telephony,"  from  the  office  or 
department  of  the  Minister  of  Agriculture  and  Commis- 
sioner of  Patents,  into  the  Common  Pleas  Division  of  the 
Hiofh  Court  of  Justice. 

It  appeared  that  by  petition,  dated  the  2nd  day  of  Sep- 
tember, 1884,  presented  to  the  Minister  of  Agriculture,  the 
Telephone  Manufacturing  Company  prayed  that  letters 
patent  of  invention  for  the  Dominion  of  Canada,  No.  7789, 
dated  22nd  August,  1877,  should  be  declared  to  have 
become,  and  to  be  null  and  void,  on  the  ground  that  the 
patentee  and  assignees  of  the  patent,  the  Bell  Telephone 
Company,  had  failed  to  comply  with  the  provisions  of 
section  28  of  the  Patent  Act  of  1872,  in  that  since  the 
expiration  of  twelve  months  from  the  granting  of  the  said 
patent  they  had  at  various  times  imported,  or  caused  to  be 
imported,  into  Ciinada,  the  invention  for  which  the  said 
patent  was  granted ;  and  the  said  the  Bell  Telephone  Com- 
pany at  various  times  after  the  expiration  of  two  years 
from  the  granting  of  the  said  patent  refused  to  sell  the 
invention,  and  also  refused  to  lease  the  invention,  so  that 
parties  desiring  to  use  it  have  not  been  able  to  obtain  it. 

Notice  of  the  petition  was  given  to  the  Bell  Telephone 
Company ;  and  on  the  20th  day  of  October,  1884,  the 
petitioners  and  the  Bell  Telephone  Company  appeared  by 
counsel  before  the  Minister  of  Agriculture,  the  Honorable 
J.  H.  Pope,  and  the  counsel  for  the  company  objected  that 
the  petitioners  had  no  locus  standi  to  Entitle  them  to  a 
hearing,  having  no  specific  interest  in  raising  a  dispute : 
that  the  Minister  had  no  jurisdiction  in  the  case,  and 
should  not  proceed  with  it,  the  more  so  as  there  was  no 
power  vested  in  him  to  summon  witnesses  and  to  adminis- 
ter an  oath  to  them. 
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The  Minister  decided  that  there  was  a  dispute,  and  that 
he  was  bound  to  act  upon  it,  seeing  that  he  or  his  deputy 
had  alone  jurisdiction  in  such  matters. 

The  case  was  then  proceeded  with,  and  evidence,according 
to  the  report  of  the  Minister,  w^as  taken  on  both  sides,  and 
consisted  of  official  documents  of  the  patent  office,  of  certi- 
fied copies  of  customs  entries,  of  accounts  furnished,  of  letters 
and  correspondence  exchanged  between  agents  of  the  Bell 
Telephone  Company  and  various  parties,  of  statutory  decla- 
rations, and  of  verbal  evidence  of  witnesses  brought  on 
both  sides  whose  depositions  were  taken  at  length  by  short 
hand  reporters;  and  on  the  24th  January,  1885,  the 
Minister  of  Agriculture  delivered  his  decision,  reciting 
the  proceedings,  and  winding  up  as  follows  :  "  Therefore  I 
decide  that  Alexander  Graham  Bell's  Patent,  No.  7789,  for 
"  Bell's  system  of  Telephony  "  has  become  null  and  void 
under  section  28  of  the  Patent  Act  of  1872." 

It  further  appeared  that  on  the  15th  day  of  October^ 
1884,  the  Bell  Telephone  Company  of  Canada  commenced 
an  action  against  the  petitioners  the  Telephone  Manufac- 
turing Company  of  Toronto  for  infringement,  among  other 
things,  of  the  patent  in  question. 

During  same  sittings.  May  21,  1885,  Lash,  Q.C.,  and  S. 
0.  Wood,  supported  the  motion.  There  is  clearly  the  right 
to  the  certiorari :  Rex  v.  Plowright,  3  Mod.  95  ;  Rex  v. 
Glamorganshire,  12  Mod.  403 ;  Arthur  v.  Covimissioners 
of  Sewers  in  Yorkshire,  8  Mod.  331 ;  Groenvelt  v.  Biirivell, 
1  Salk.  263.  There  was  no  dispute  within  the  statute.  The 
parties  attempting  to  raise  the  dispute  have  no  locus  standi. 
The  only  person  who  can  interfere  is  the  Attorney-General: 
Ware  v.  Regents  Canal  Co.,  8  De  G.  &  J.  212  ;  Re  Bell 
Telephome  Go.  and  Minister  of  Agriculture,  7  0.  B.  605. 
The  mode  of  taking  the  evidence  was  improper.  The  evi- 
dence should  have  been  taken  on  oath,  and  the  Minister 
should  have  granted  summonses  for  the  witnesses  to  attend 
before  him.  This  is  an  incident  of  the  Court:  Maxwell  on 
Statutes,  2nd  ed.,  p.  443. 
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F.  Ariioldi,  and  J.  R.  Roaf.  The  decision  of  the  Minis- 
ter of  Agriculture  as  Commissioner  of  Patents  cannot  be 
reviewed  in  a  Court  of  Law,  and  therefore  the  motion  for 
the  writ  of  certiorari  must  be  refused  ;  also  the  tribunal^ 
having  been  held  by  Mr.  Justice  Osier,  in  his  judgment  in  7 
O.  R.  605,  to  be  a  Court,  it  is  a  Dominion  Court  being  consti- 
tuted by  the  Dominion  Parliament,  and  therefore  its 
decision  cannot  be  interfered  with  by  this  Court,  which  is 
a  Provincial  Court.  The  parties  raising  the  dispute  have  a 
locus  standi  to  do  so,  and  the  intervention  of  the  Attorney 
General  is  not  necessary  ;  and  in  fad  he  has  no  authority  to 
interfere.  The  Minister  himself  in  the  'exercise  of  his 
supervision  over  patents,  has  the  right  himself  to  interfere 
on  its  being  brought  to  his  notice  that  the  condition  on 
which  the  patent  was  granted  was  violated.  The  evidence 
was  properly  taken.  There  is  nothing  in  the  Act  or  any 
power  incidental  to  the  Court,  as  a  Court,  which  requires 
the  evidence  to  be  taken  on  oath,  or  the  issue  of  summonses 
for  witnesses.  The  applicants,  however,  are  estopped  from 
raising  this  objection  as  they  attended  before  the  Minister, 
cross-examined  the  witnesses  called  by  the  petitioners, 
called  witnesses  themselves,  and  submitted  documentary 
evidence.  They  referred  to  Dominion  Interpretation  Act, 
SI  Vic.  ch.  1,  sec.  7,  sub-sec.  25 ;  American  Bell  Telephone 
Co.  V.  Spencer,  8  Fed.  R.  509 ;  Merwin  on  Patentability 
of  Inventions,  597. 

June  27,  1885.  Cameron,  C.  J.- — 1  am  of  opinion 
whether  the  Minister  of  Agriculture's  functions  as  Com- 
missioner of  Patents  are  ministerial,  as  was  held  by  Mr 
Justice  Henry  in  Smith  v.  Goldie,  9  S.  C.  K  46,68,or  judicial^ 
according  to  the  view  of  Mr.  J ustice  Osier  in  the  matter  of 
these  applicants  against  the  said  Minister :  7  O.  R.  605, 609, 
he  had  jurisdiction,  under  section  28  of  the  Patent  Act  of 
1872,  to  decide  any  disputes  as  to  whether  the  applicant's 
patent  had  become  void  for  non-observance  or  violation  of 
the  provisions  of  that  section.  The  right  to  a  patent  under 
the  Act  is  not  absolute,  but  depends  upon  the  opinion  of 
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the  Commissioner  as  to  whether  the  alleged  invention  is 
open  to  any  of  the  objections  indicated  in  the  five  sub-sec- 
tions to  section  40  of  that  Act,  subject  to  an  appeal  from 
jsuch  opinion  to  the  Governor-in-Council.  The  provision 
for  an  appeal  to  the  Governor-in-Council  would  seem  to 
denote  that  in  the  matter  of  granting  a  patent  the  Minis- 
ter s  duties  were  regarded  as  ministerial  and  not  judicial. 
On  an  application  for  a  patent  of  invention  there  are  no 
disputants  before  him  except  in  the  case  of  interfering 
applications  under  section  43,  and  he  decides  upon  the  ex 
'parte,  application  of  the  applicant  whether  such  applicant 
shews  himself  entitled  to  secure  the  monopoly  conferred 
by  letters  patent  issued  under  the  Act.  No  matter  how 
plain  and  clear  the  applicant's  right  may  be  to  obtain  a 
patent  unless  the  Commissioner  of  Patents  approves,  or 
disapproving  his  disapproval  is  reversed  by  the  action  of 
the  Governor-in-Council,  he  cannot  obtain  a  patent.  The 
Government  thus  keeps  control  by  its  special  member,  the 
Minister  of  Agriculture  as  Commissioner  of  Patents,  in  the 
first  instance,  and  afterwards  by  the  power  of  reversal 
conferred  upon  the  Governor-in-Council  on  the  subject ;  and 
by  section  28  the  power  would  seem  to  be  unequivocally 
Sfiven  to  the  said  Commissioner,  as  a  ministerial  function 
to  say  whether  the  patentee  has  violated  the  express  con- 
ditions upon  which  as  between  him  and  the  Government 
he  was  accorded  the  protection  provided  by  the  Act  for  his 
invention. 

In  the  case  of  interfering  applications,  when  a  judicial 
consideration  would  seem  to  be  called  for,  the  Minister 
does  not  act  except  to  the  extent  of  appointing  one 
or  more,  according  to  the  circumstances,  skilled  per- 
sons, to  decide  between  the  rival  applicants.  The  skilled 
persons  appointed  as  arbitrators  act  judicially.  The 
machinery  is  provided  for  the  summoning  and  swearing  of 
witnesses,  and  thus  they  have  full  power  to  inform  them- 
selves as  to  which  applicant  has  the  right.  The  scheme 
of  the  Act  seems  to  be  where  the  right  to  obtain  a  patent 
is  disputed  by  another  person  claiming  the  same  right  for 
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a  like  invention  or  where  a  patentee's  patent  has  been 
infringed  the  matter  is  not  for  the  decision  of  the  Com- 
missioner, but  must  receive  a  quasi  judicial  consideration- 
in  the  first  case,  and  an  actual  judicial  consideration  in 
the  other.  No  machinery  is  provided  for  bringing  the 
breach  or  neglect  by  a  patentee  of  the  provisions  of  section 
28  before  the  Minister.  But  it  may  well  be  assumed  that 
the  Minister,  by  his  supervision  of  the  public  interests 
within  the  control  of  his  department,  would  cause  himself 
to  be  informed  through  subordinates  of  the  neglect  of  a 
patentee  to  carry  on  the  construction  or  manufacture  of 
the  invention  within  two  years,  or  of  his  violation  of  the 
condition  against  importing  the  invention  after  the  expira- 
tion of  twelve  months  from  the  granting  of  the  patent. 
If  the  patentee,  on  being  called  on  by  the  Minister  ta 
answer  such  information,  disputes  having  committed  such 
breach,  the  Minister's  duty  would  be  to  investigate  the 
matter  and  settle  the  dispute,  or  it  may  well  be  that  as^ 
matter  of  administrative  policy,  should  any  person  wish 
to  impeach  a  patent  under  section  29,  on  the  ground  that 
the  patent  has  become  void  under  section  28,  he  should  be 
required  to  obtain  the  decision  of  the  Minister  of  Agri- 
culture upon  the  question  before  applying  to  the  Courts^ 
as  indicated  in  the  said  section  29,  and  it  would  not  be 
necessary  that  the  Minister  should  be  made  acquainted 
with  the  facts  in  the  same  formal  and  solemn  way  that 
prevails  in  Courts  of  Justice. 

If  the  decision  is  against  the  patentee,  he  is  only 
deprived  of  a  privilege  by  the  officer  through  whom  it 
was  conferred,  and  who  had  the  power  of  denying  it  to 
him  in  the  first  instance.  If  the  complainant  fails  he  i» 
only  precluded  from  urging  against  the  validity  of  the 
patent  an  ex  post  facto  matter  that  would  not  concern 
him  individually  as  much  as  it  would  the  Government  as 
a  matter  relating  to  policy  and  revenue. 

If  the  Minister  acts  ministerially  and  not  judicially,  it 
is  conceded  his  decision  cannot  be  reversed  or  reviewed  in 
a  Court  of  law,  and  the  writ  of  certiorari  must  be  denied 
to  the  applicant. 
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But  assuming  that  the  Minister's  position  is  judicial,  this 
Court  is  precluded  from  interfering,  on  the  ground  of  a 
total  want  of  jurisdiction  on  his  part  to  make  the  enquiry, 
as  this  must  be  considered,  at  least  as  far  as  this  Court  is 
concerned,  res  judicata  by  the  decision  of  the  Supreme 
Court  in  Smith  v.  Goldie,  9  S.  C.  R.  46,  and  of  Mr.  Justice 
Osier  in  Re  Bell  Telephone  Co.  and  the  Minister  of  Agri- 
culture, 7  0.  R.  605. 

There  remains  then  only  the  question,  was  there  a  par- 
tial want  of  jurisdiction  caused  by  the  absence  of  some 
preliminary  omission  or  observance  essential  to  complete 
jurisdiction? 

It  is  contended  that  the  neglect  to  examine  the  witnesses 
on  oath,  and  the  refusal  to  grant  summons  to  witnesses  to 
attend  before  the  Minister  to  be  examined,  were  such 
defects  and  irregularities  as  made  the  proceedings  void, 
and  so  open  to  be  removed  into  this  Court,  in  order  that 
no  action  should  be  taken  thereon  till  reviewed,  and  the 
validity  of  the  proceedings  determined. 

If  the  statute  required  the  Minister  to  take  evidence 
under  oath  and  he  neglected  to  do  so,  assuming  his  func- 
tions to  be  judicial,  I  have  no  doubt  a  certiorari  would  lie,, 
and  that  in  this  case  it  would  be  ex  debito  justitice  and 
not  merely  discretionary,  as  the  right  of  the  applicant  to 
exercise  the  privilege  granted  to  him  by  his  patent  is 
invaded  by  the  decision  :  The  Queen  v.  Justices  of  Surrey, 
L.  R.  5  Q.  B.  466. 

But  I  do  not  think  the  Minister  was  required  to  take 
evidence  under  oath,  nor  to  require  by  any  formal  order 
the  attendance  of  witnesses  before  him. 

The  necessity  of  giving  power  to  compel  the  attendance 
of  witnesses,  and  the  taking  of  their  evidence  on  oath,  was 
present  to  the  framers  of  the  Act  when  clause  43  was 
enacted,  and  the  maxim  expressio  unius  est  exelusio 
alierius  applies,  demonstrating  the  intention  of  the  Legis- 
lature, that  in  the  exercise  of  his  functions  under  section 
28  the  Minister  should  inform  himself  upon  the  matter  in 
dispute  by  any  means  he  thought  proper,  not  contrary  to 
44 — VOL.  IX  O.K. 
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the  principles  of  natural  justice,  but  not  restricted  to  the 
modes  of  taking  evidence  in  Courts  of  justice. 

The  objection  taken  by  Mr.  Arnoldi  to  the  jurisdiction 
of  Provincial  Courts  to  question  the  decision  of  the  Minister 
of  Agriculture,  assuming  him  to  be  acting  judicially,  is  an 
exceedingly  formidable  one,  and  may  be  entitled  to  prevail, 
as  it  can  hardly  be  said  that  Provincial  Courts  created  by 
local  Legislatures  have  inherently  power  to  reverse  the 
decisions  of  Courts  created  by  the  Parliament  of  the 
Dominion.  To  so  determine,  however,  is  not  essential  to 
the  decision  of  this  application ;  and  I  do  not,  therefore, 
intend  to  decide  it. 

The  applicants'  motion  must  be  dismissed,  with  costs. 

I  have  not  overlooked  the  contention  that  no  private 
party  has  a  right  to  question  the  validity  of  the  patent,  and 
that  it  must  be  assailed  through  the  Attorney-General. 
But  were  the  character  of  the  functions  of  the  Minister 
judicial,  I  do  not  think,  in  face  of  the  express  language  of 
the  statute  giving  to  any  person  the  right  to  impeach  a 
patent  in  the  manner  indicated  in  sec.  29,  that  the  interven- 
tion of  the  Attorney- General  can  be  deemed  essential. 

Galt,  J.,  concurred. 

Rose,  J.,  having  an  interest  in  the  company,  took  no 
part  in  the  judgment. 

Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

Young  v.  Nichol. 

.3Ialicious  prosecution — Issuing  search  warrant — Reasonable  and  probable 
cause — Relief— Questions  jor  jury. 

A  robbery  having  been  committed  at  the  defendant's  store  a  bill  of  an 
account  due  by  the  plaintiff  to  the  defendant,  which  it  was  alleged  had 
been  rendered  some  time  previously,  was  found  lying  near  by,  which 
from  its  crumpled  appearance  indicated  that  it  had  been  carried  about 
for  some  time  in  a  person's  pocket.  From  this  the  defendant  said  he 
suspected  some  one  in  the  plaintiff 's  house,  and  he  went  to  a  magistrate 
and  laid  an  information,  upon  which  a  search  warrant  was  issued,  and 
the  plaintiff's  house  searched,  but  none  of  the  stolen  goods  were  found 
therein  and  no  arrest  was  made.  It  appeared  that  the  account  which 
was  found  had  never  been  sent  to  the  plaintiff  but  a  similar  one  had, 
the  defendant  stating  that  when  he  caused  the  search  warrant  to  be 
issued,  he  was  under  the  belief  that  the  account  had  been  sent,  having 
forgotten  the  fact  that  it  had  not  been.  In  an  action  for  malicious 
prosecution,  the  learned  Judge  entered  a  verdict  for  the  defendant,  hold- 
ing that  the  plaintiff  had  failed  to  shew  that  the  defendant  acted  with- 
out reasonable  and  probable  cause. 

Held,  there  must  be  a  new  trial  ;  that  it  should  have  been  submitted  to 
the  jury  to  say  :  1.  Whether  the  account  was  sent  to  the  plaintiff ;  2. 
Was  it  found  as  alleged  ;  3.  If  not  sent,  did  the  defendant  believe  it 
had  been  so  sent ;  and,  4.  If  defendant  did  so  believe,  were  the  circum- 
stances sVich  as  to  warrant  a  reasonable  man  of  ordinary  prudence  to 
form  such  belief  ;  and,  per  Rose,  J.,  it  might  be  necessary  also  to  sub- 
mit to  the  jury  the  question,  whether  it  was  a  prudent  and  reasonable 
thing  for  the  defendant  to  rely  on  his  memory. 

Held,  also,  that  an  action  for  malicious  prosecution  will  lie  for  issuing  a 
search  warrant  without  reasonable  and  probable  cause. 

Abrath  v.  North  Eastern  R.  W.  Co.,  11  Q.  B.  D.  79,  440,  commented  on. 

This  was  an  action  for  malicious  prosecution  in  obtaining 
a  search  warrant  to  search  the  house  and  premises  of  the 
plaintiff  for  goods  stolen  from  the  shop  of  the  defendant. 

The  information  laid  by  the  defendant  before  P.  D. 
Kelly,  Esq.,  a  Justice  of  the  Peace,  set  forth  that  on  the 
night  of  the  19th  of  May,  1884,  a  quantity  of  tobacco  and 
dress  goods  and  other  articles  of  the  defendant,  were 
feloniously  stolen  by  some  person  or  persons  unknown  from 
and  out  of  the  defendant's  store  at  the  village  of  Nicolston, 
and  that  he  had  just  and  reasonable  cause  to  suspect  and 
did  suspect  that  the  said  goods,  or  some  of  them,  then  were 
concealed  in  the  dwelling-house,  shop  and  outbuildings  of 
the  plaintiff,  from  the  fact  that  a  certain  document  was 
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found  in  the  said  store  which  was  in  the  possession  of  the 
said  plaintiff  ;  wherefore  he  prayed  a  search  warrant  might 
be  granted  to  search  the  dwelling  house,  shop,  and  out-- 
buildings  of  the  plaintiff*. 

The  defendant  in  his  statement  of  defence  alleged  that 
on  the  night  of  the  19th  May,  1884,  his  store  had  been, 
broken  into,  and  a  quantity  of  his  goods  were  feloniously 
stolen  by  some  one  to  him  unknown  :  that  upon  the  fol- 
lowing morning  a  search  was  made  to  ascertain  if  any 
mark,  trace,  or  other  evidence  had  been  left  that  would, 
furnish  a  clue  to  the  officers  of  justice  in  tracing  the  guilty 
person  or  persons,  and  no  mark  or  trace  was  found  tending 
to  cast  suspicion  upon  any  one  except  a  certain  account, 
due  by  the  plaintiff  to  the  defendant,  which  had  been 
rendered  by  the  defendant  to  the  plaintiff  in  the  month  of" 
December  previously,  since  which  time  it  had  not  been  in 
the  possession  of  the  defendant  or  on  the  said  premises  to 
the  best  of  his  knowledge  and  belief :  that  the  said  account 
presented  the  appearance  of  having  been  carried  about 
in  a  pocket,  and  was  found  in  said  store  in  a  position 
where  it  could  not  have  remained  unnoticed  but  for  a  very 
short  time  and  near  to  the  place  from  which  a  portion  of 
the  stolen  goods  had  been  taken  ;  and  on  account  of  finding 
the  said  account  under  the  circumstances,  there  being  no- 
other  mark,  trace,  or  evidence  furnishing  a  clue  to  the- 
perpetrators  of  the  theft,  the  defendant  had  reasonable 
and  probable  grounds  for  suspecting,  and  did  suspect,  that- 
the  goods  had  been  stolen  by  some  person  residing  at  the^ 
plaintiff's  dwelling  house,  and  the  same  were  concealed  in 
the  said  dwelling  house,  shop,  or  outbuildings. 

The  case  was  tried  before  Gait,  J.,  and  a  jury,  at  Barrie^. 
at  the  Spring  Assizes  of  1885. 

The  laying  of  the  information  by  the  defendant  was 
proved  by  Patrick  D.  Kelly,  the  Justice  of  the  Peace  wha 
took  it,  and  the  issuing  of  the  search  warrant  thereon. 

This  witness  was  called  by  the  plaintiff,  and  swore  in 
cross-examination,  that  the  defendant  told  him  just  about 
the  same  as  the  substance  of  the  information.    He  said 
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a  certain  part  of  the  goods  had  been  stolen,  and  there 
was  a  document  or  paper  fonnd  behind  the  counter  that 
he  took  for  granted  had  been  in  Mr.  Young's,  or  Mr. 
Toung's  family's,  hands,  that  had  been  given  to  Mr.  Young 
or  some  member  of  his  family.  "  I  spoke,  as  I  thought, 
any  reasonable  man.  would  say,  that  I  thought  that  was 
kind  of  primd  facie  evidence  against  him  if  such  paper 
was  found.  I  cannot  say  I  told  him  that  in  talking  over 
matters  with  Mr.  Nichol,  I  might  have  said  I  thought  that 
looked  rather  suspicious.  I  do  not  think  I  advised  him 
*  *.  I  am  inclined  to  think  Mr.  Nichol  asked  me  for  a 
search  warrant,  and  I  told  him  if  he  wanted  it  he  would 
have  to  lodge  an  information.  I  do  not  know  who  spoke 
of  the  information  first.  I  do  not  think  I  suggested  it. 
In  talking  over  the  matter  I  told  him,  speaking  in  general 
terms  under  such  circumstances,  I  thought  the  better  way 
would  be  to  have  a  search  warrant." 

On  re-examination  he  said  :  "  Mr.  Nichol  came  to  my 
place,  as  far  as  I  understood  at  the  time,  just  the  same  as 
ordinary  people  do  to  lodge  an  information  to  secure  his 
own.  He  came  and  told  me  the  circumstances,  and  asked 
me  what  was  the  best  course  to  pursue.  I  cannot  say  that 
he  asked  me  the  course  to  pursue.  He  spoke  to  me  about 
the  stuff  having  been  stolen,  and  asked  what  was  the  best 
course  to  pursue,  and  I  said  if  'I  was  treated  that  way  and 
had  sufficient  proof  undoubtedly  I  would  get  a  warrant' " 
He  further  said:  "I  recollect  that  he  said  that  day  (the 
day  he  came  to  lay  the  information),  or  the  following 
morning,  that  a  certain  document  was  found  that  he 
believed  had  been  in  the  possession  of  Young,  and  from 
that  that  he  had  reason  to  think  they  were  the  guilty 
parties — Young  or  his  family  *  *.  I  cannot  tell  you 
exactly  what  he  said." 

The  witness's  evidence  was  exceedingly  confused.  At  one 
time  he  would  say  that  defendant  asked  him  the  best 
course  to  pursue ;  and  then  again  would  say  he  did  not 
know  whether  he  asked  the  course  to  pursue  or  not. 
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It  was  proved  that  nothing  of  the  defendant's  was 
found  on  making  the  search  on  the  plaintiff's  premises, 
and  the  plaintiff  was  not  arrested. 

The  plaintiff  himself  gave  evidence,  and  swore  that  the 
defendant  and  he  had  had  previous^  a  law  suit,  in  which 
the  plaintiff  succeeded,  and  that  nothing  had  taken  place 
between  them  after  that  until  the  plaintiff's  house  was 
searched.  He  denied  receiving  the  bill  found  in  the 
defendant's  store,  but  admitted  he  had  received  accounts 
from  defendant  which  were  produced,  and  were  not  the 
one  said  to  have  been  found ;  and  he  also  swore  that  he 
had  not  been  near  the  defendant's  place  from  the  time 
he  went  there  to  settle  accounts  up  to  the  time  of  the 
search.  He  said  he  received  one  of  the  two  bills  he  had 
got  from  defendant ;  that  he  got  it  in  October. 

Thomas  Young,  son  of  the  plaintiff,  also  swore  to  one 
account  being  rendered  to  the  plaintiff  before  the  12th 
December  and  one  which  was  dated  22nd  December  after ; 
and  that  he  had  not  seen  the  one  of  the  12th  December 
alleged  by  defendant  to  have  been  found  in  the  store  ;  and 
that  at  the  time'  they  were  trying  to  settle,  Mr.  Hodge,  the 
person  who  made  out  accounts  for  defendant,  asked  defen- 
dant if  he  had  served  the  bill, and  defendant  said  "no,  that 
it  must  be  around  somewhere,"  and  defendant  went  out 
and  came  back  with  a  bill  and  said, "  pay  that  bill,"  and  we 
commenced  to  compare  them,  and  they  were  both  about 
the  same  ;  and  that  it  was  after  this  that  the  bill  of  the 
22nd  December  was  received  through  the  post  office — 
that  other  bill. 

This  evidence  is  not  given  in  the  language  of  the 
witnesses,  but  the  substance  of  it. 

At  the  close  of  the  plaintiff's  case  the  defendant's  coun- 
sel moved  for  a  nonsuit,  on  the  ground  that  no  cause  of 
action  was  made  out  by  swearing  to  the  information  for  a 
search  warrant ;  and  there  was  no  evidence  of  want  o£ 
reasonable  and  probable  cause. 

The  learned  Judge  declined  to  nonsuit. 
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The  defendant  gave  evidence  to  the  effect,  that  some- 
time in  the  night  of  the  19th  May  his  place  was  broken 
into,  and  a  considerable  quantity  of  goods  taken  ;  and  on 
looking  for  traces  his  daughter  found  a  bill,  which  had  left 
his  office  some  three,  four,  or  five  months  previously,  which 
was  a  bill  sent  to  the  plaintiff,  and,  as  he  understood,  was 
\ found  in  the  office  on  a  chair  that  she  had  been  sitting  on 
the  day  before,  near  where  the  goods  had  been  stolen.  The 
defendant,  in  consequence  of  finding  the  bill,  telegraphed 
to  Mr.  Hodge,  the  clerk  who  made  out  the  accounts ;  and 
Hodge  not  coming  as  soon  as  he  expected,  he  went  and 
met  him,  and  asked  him  about  the  account,  and  Hodge 
said  it  was  an  account  that  had  been  served  on  Young. 
He  said  it  was  left  wdth  defendant  to  do  it.  Hodge  and  he 
then  went  together  to  the  magistrate.  The  defendant  said 
he  gave  the  account  to  a  teamster.  He  did  not  say  anything 
about  that  to  Hodge.  When  they  got  to  the  magistrate's  the 
defendant  introduced  the  subject  to  him  by  shewing  him 
the  piece  of  paper,  and  calling  on  Mr.  Hodge  to  testify.  He 
told  the  magistrate  he  thought  the  piece  of  paper  would 
throw  some  light  on  the  subject.  The  paper  was  the  account 
found.  Had  Mr.  Hodge  relate  to  him  regarding  the  paper. 
Hodge  said  that  was  a  paper  served  on  the  Youngs.  The 
magistrate  said  the  better  way  would  be  to  get  a  search 
warrant  for  the  stolen  goods  to  see  if  they  could  be  found. 
The  defendant  then  said  if  there  was  likely  to  be  any 
trouble  afterwards  about  it,  he  would  rather  lose  what  he 
had  lost  than  have  anything  to  do  with  it,  and  he,  the  magis- 
trate, said  it  was  a  common  thing  to  search  this  man's  house. 
That  was  before  laying  the  information.  The  magistrate  was 
supposed  to  be  very  good  authority.  The  defendant  thought 
that  he  named  some  one  against  whom  he  had  suspicion. 
It  was  not  the  plaintiff.  He  never  suspected  the  plaintifi  ; 
never  suspected  him  any  more  than  the  difficulty  on 
account  of  the  paper.  He  could  not  understand  that.  He 
enquired  of  the  magistrate  about  the  suspected  man,  Tom 
Garbutt,  who,  he  heard  by  report,  made  his  residence  at 
Mr.  Young's.  He  did  not  deliver  the  account  found  to  the 
plaintiff;  it  was  another,  he,  defendant,  delivered. 
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In  cross-examination  he .  said  he  told  his  daughter  to 
telegraph  for  Mr.  Hodge.  He  wanted  to  get  an  explanation 
about  the  paper.  He  telegraphed  to  make  certain  that  the 
paper  had  gone  to  Mr.  Young's.  He  did  not  know  anything 
about  it  more  than  that  he  had  left  the  paper  with  him  to 
send  up  to  Young's.  Hodge  had  left  him  a  paper  in  an 
envelope  to  send  up  to  Young's,  which  he,  defendant,  did- 
Hodge  said  it  was  Young's  account  at  the  time  he  gave  him 
the  paper.  The  defendant  said  he  knew  that  Hodge  had 
given  him  the  account,  and  asked  him  to'send  it.  Then  he  said 
he  did  not  know  at  that  time  ;  he  did  not  recollect  it.  He 
had  forgotten  at  the  time  of  discovering  the  paper  all  about 
having  sent  it  to  Mr.  Young,  and  sent  for  Hodge  to  see  if 
he  could  throw  any  light  upon  it.  His  daughter  had  for- 
gotten it,  too.  When  he  met  Hodge  he  shewed  him  the 
paper,  and  asked  him  if  he  could  explain  it,  and  he  then 
said  that  was  the  account  that  had  been  sent  up  to  Young. 
He,  defendant,  knew  when  Hodge  rehearsed  it,  Hodge 
said  that  is  the  account  you  recollect  I  gave  to  you  to  send 
by  Tom.  He  then  asked  him  to  get  into  the  buggy,  and 
drive  to  Mr.  Kellj^'s. 

To  the  question — "  Now  a  little  while  ago  you  said  he 
gave  you  the  account  to  deliver,  and  what  you  swore  was 
that  you  had  sent  it  by  Tom,  but  you  did  not  say  that  he 
had  given  you  the  account  to  send  by  Tom — now  which 
was  true,  did  your  clerk  tell  you  to  send  that  by  Tom  or 
serve  it  on  Young?"    He  answered — "I  sent  it  by  Tom." 

Q.  Which  is  the  truth — did  he  give  it  to  you  to  send  by 
Tom,  or  did  he  give  it  to  you  to  serve  and  you  sent  it  by 
Tom — which  is  the  truth  ?  A.  The  truth  was  I  sent  it 
by  Tom.  Q.  Did  he  tell  you  to  send  by  Tom,  or  did 
you  send  it  by  Tom?  A.  He  does  not  give  me  orders. 
He  left  the  account  for  to  be  sent  to  Young.  Q.  He  made 
out  the  account,  and  he  does  not  know  whether  you  sent 
it  by  Tom  ?   A.  Yes,  he  knew.   I  told  him  afterwards." 

He  said  further  :  It  is  a  fact  that  I  had  my  hand  upon 
the  account  (the  one  present  at  the  attempted  settlement), 
and  wanted  to  keep  it.  It  is  the  fact  I  made  out  another 
account  and  mailed  it,  and  did  not  serve  it.    The  account. 
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dated  22nd  December,  is  the  account  I  mailed.  It  is 
something  I  cannot  tell  why  I  sent  that  after  sending  the 
other.  It  did  not  strike  me  that  night ;  the  man  got  so 
outrageous  that  I  could  not  do  anything  with  him.  I  do 
not  quite  recollect  Mr.  Hodge  saying  to  me  at  the  time  of 
that  settlement :  'Mr.  Nichol,  where  is  the  account  that  I 
made  out  ?'  and  I  said  I  did  not  know,  and  went  back  in 
the  room  and  came  back  with  an  account.  The  matter  of 
that  I  will  leave  to  others.  It  is  quite  likely  they  are 
right.  It  might  be  that  I  did  go  and  get  the  account,  but 
I  do  not  recollect  it." 

Thomas  Fleming — The  teamster  referred  to  in  the 
defendant's  evidence  as  "  Tom" — swore  he  received  a  letter 
to  deliver  to  the  plaintiff,  which  the  defendant  said  was  a 
bill.  He  was  not  certain  as  to  what  time  it  was.  He 
thought  in  October.  He  would  not  say  as  to  the  month. 
He  saw  plaintiff'  open  the  letter,  and  take  out  what  he 
thought  was  a  bill. 

Martha  Keid,  daughter  of  the  defendant,  gave  evidence 
as  to  the  finding  of  the  bill  or  account. 

Mr.  Hodge  gave  evidence  as  to  making  out  the  account 
of  the  12th  December:  that  he  gav^e  it  to  somebody,  but 
•could  not  say  whether  he  handed  it  personally  to  Mr. 
Nichol.  To  the  best  of  his  knowledge  he  gave  it  to  him  to 
send  to  Mr.  Young.  On  being  asked  the  date,  he  said  the 
date  would  be  nearly  that  time  (date  of  the  account) ;  of 
course  it  was  after.  Then  on  being  shewn  the  account 
of  the  12th  December,  he  said  he  was  wrong,  that  was  not 
the  account  he  thought  it  was  when  he  first  spoke.  That 
account  he  could  not  say  whether  it  was  mailed  or  sent  up. 
He  was  not  sure  he  gave  that  account  to  Mr.  Nichol ;  it  was 
another  account  he  expected  to  see.  After  receiving  the 
telegram,  he  met  the  defendant  who  showed  him  the 
account  of  the  12th  December,  and  asked  if  that  account 
had  been  sent  to  Young,  and  witness  said  "  yes  ;"  and  then 
they  drove  to  Mr.  Kelly's.  He  did  not  remember  whether 
Mr.  Kelly  or  Mr.  Nichol  asked  if  that  account  had  been 
sent ;  one  of  them  did. 
45 — VOL.  IX  o.R. 
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In  cross-examination  he  said  he  gave  an  account  to 
Nichol  to  send  in  the  fall  of  1883.  Mr.  Nichol  went  out 
of  the  room  and  brought  me  another  account  in  witness's 
writing ;  that  was  the  account  he  had  given  Nichol  to  send; 
and  that  was  the  account  he  thought  the  Youngs  would 
have  brought,  and  then  Nichol  remembered  he  had  not 
sent  it.  He  left  the  room,  returned  and  brought  the 
account  in  his  hand  He  believed  that  account  was  taken  by 
the  Youngs.  He  remembered  Nichol  wanting  to  keep  this 
account,  putting  his  hand  on  it  and  saying  he  would  keep  it. 
He  made  out  another  account  after  this.  He  believed  it  was 
sent  by  mail.  He  did  not  remember  whether  the  account 
of  the  2^nd  December  was  the  one  made  out  after- 
wards. The  defendant  told  Mr.  Kelly  he  wanted  a  search 
warrant  :  that  his  goods  had  been  stolen ;  and  that  he  sus- 
pected Young  as  the  thief;  and  he  wanted  to  search  Young's 
house.  He  did  not  remember  the  exact  words.  That  was 
the  substance  or  meaning  of  what  he  said.  He  did  not  hear 
any  other  man's  name  mentioned  in  regard  to  stealing  the 
things  then  and  there.    He  did  not  suspect  any  one. 

On  re-examination  he  said  Mr.  Nichol  went  and  brought 
an  account  which  witness  had  given  him  to  send.  It  was 
an  account  witness  gave  him  to  deliver  to  them.  The 
first  account  was  made  out  by  Miss  Reid ;  witness  had 
nothing  to  do  with  that.  Then  witness  made  out  an 
account  to  be  sent,  which  he  believed  was  the  account  of 
the  12th  December.  Witness  made  out  another  account. 
He  did  not  know  what  was  done  with  it — that  is  what  he 
wanted  to  get  at.  The  account  12th  December  (Ex.  6) 
was  given  to  be  sent  or  went  by  post  to  Young's.  There 
was  an  account  which  Mr.  Nichol  brought  in  at  the  time 
of  the  settlement  which  witness  gave  to  him.  That  was  not' 
the  account  12th  December  (Ex.  6).  It  is  not  any  of  the 
accounts  produced. 

At  the  close  of  the  case  Mr.  Lount  renewed  his  motion, 
for  a  nonsuit ;  and,  after  argument,  Mr.  McCarthy  contend- 
ing there  was  a  contradiction  of  fact,  and  that  had  to 
be  submitted  to  the  jury  :  that  the  important  question  was 
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not  whether  this  account  was  found,  but  whether  it  was  in 
possession  of  the  plaintiff.  If  there  was  any  evidence  that  it 
was  contradicted ;  and,  even  if  the  plaintiff  had  the  account 
that  would  not  warrant  the  proceedings  taken.  If  there 
was  evidence  of  want  of  reasonable  and  probable  cause,  the 
jury  may  from  that  infer  malice.  Besides  there  was  special 
evidence  of  malice. 

The  learned  Judge  said  :  "  The  law  on  this  subject  was 
elaborately  considered  in  England  in  the  case  Ahrath  v. 
North  Eastern  R.  W.  Co.,  11  Q.  B.  D.  79,  440,  in  which  it  is 
laid  down,  the  plaintiff  has  to  prove  reasonable  and  probable 
cause.  In  finding,  as  T  do,  I  do  not  at  all  attribute  or  say 
there  is  any  evidence  whatever  to  show  that  the  plaintiff 
had  committed  this  offence,  but  at  the  same  time  I  do  not 
think  there  is  any  evidence  whatever  for  the  jury.  It  is 
incumbent  upon  the  plaintiff  to  show  that  the  defendant 
acted  without  reasonable  and  probable  cause;  for  admitting 
that  this  account  never  was  in  the  possession  of  the  plain- 
tiff the  defendant's  attention  was  called  to  it." 

Mr.  McCarthy — "  That  is  the  point  for  the  jury.  We  say 
that  the  account  was  never  given  to  us.  We  say  that  the 
account  was  always  in  Nichol's  possession.  He  finds  it  in 
his  own  store,  an  account  which  Young  never  had,  and  if 
Nichol  had  that  account  what  in  the  name  of  common 
sense  would  justify  him  in  swearing  out  an  information." 

The  learned  Judge — "They  are  not  called  on  to  prove 
that  he  had  reasonable  and  probable  cause.  It  is  for 
you  to  shew  that  he  had  not  reasonable  and  probable 
cause." 

After  some  further  discussion  by  Mr.  McCarthy,  the 
learned  Judge  said  :  "What  decides  me  is  this.  After  the 
case  of  Ahrath  v.  North  Eastern  R  ^ .  Co.,  11  Q.  B.  D.  79, 
440,  it  is  perfectly  clear  that  you  have  to  give  affirmative 
evidence  ;  and  in  my  opinion  the  plaintiff  has  not  shown  a 
want  of  reasonable  and  probable  cause  on  the  part  of  the 
defendant.    I  therefore  dismiss  the  action." 
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In  Easter  Sittings,  May  19,  1885,  McCarthy  Q.  C, 
obtained  an  order  nisi,  calling  on  the  defendant  to  show 
canse  why  the  finding  and  judgment  for  the  defendant 
should  not  be  set  aside,  and  a  new  trial  had  between  the 
parties,  on  the  ground  that  there  was  not  reasonable  or  pro- 
bable cause  for  causing  the  search  warrant  to  be  issued;  and 
on  the  ground  of  misdirection  on  the  part  of  the  learned 
Judge  in  holding  that  there  was  reasonable  and  probable 
cause  as  aforesaid. 

During  the  same  sittings,  June  5,  1885,  McCarthy^ 
Q.  C,  supported  the  order  nisi.  The  only  question  is, 
whether  there  was  reasonable  and  probable  cause.  The 
defendant  said  that  because  the  account  was  found 
in  his  shop  near  where  the  goods  were  stolen  from,  he 
suspected  the  plaintiff,  and  had  the  search  warrant  issued. 
The  evidence  showed  that  this  account  had  never  been 
delivered  to  the  plaintiff ;  and  the  defendant  said  he 
had  forgotten  at  the  time  that  it  had  not  been  delivered 
The  question  whether  the  defendant  believed  or  not  that 
it  had  been  delivered  was  most  material,  and  should 
have  been  submitted  to  the  jury.  The  learned  Judge 
at  the  trial  seemed  to  think,  that  whether  it  was  delivered 
or  not  was  of  no  importance,  and  if  it  were  necessary 
to  decide  the  fact,  he  thought  it  never  had  been  delivered ; 
but  the  defendant's  belief  was  a  most  important  ingredient 
in  the  case,  and  clearly  should  have  been  submitted  to 
the  jury.  If  the  jury  should  find  that  he  did  so  believe, 
then  it  would  be  for  the  Judge  to  say  whether  the  circum- 
stances were  such  as  would  warrant  a  reasonable  man  of 
of  ordinary  prudence  in  so  believing.  Forgetfulness  of  itself 
is  not  sufiicient.  The  defendant  must  makeoiit  affirmatively 
that  there  was  reasonable  and  probable  cause :  Mathias  v. 
Yetts,  46  L.  T.  N.  S.  497 ;  Lister  v.  Ferryman,  L.  R.  4 
H.  L.  535  ;  Quartz  Hill  Consolidated  Cold  Mining  Co.  v. 
Eyre,  50  L.  T.  N.  S.  274.  The  issuing  of  the  warrant  was 
an  actionable  wrong  :  Cooper  v.  Booth,  3  Esp.  135,  cited 
in  Johnstone  v.  Sutton,  1  T.  R.  at  p.  535. 
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Lount,  Q.  C,  contra.  Where  no  one  is  mentioned  in  a 
search  warrant,  and  no  one  is  arrested,  as  in  this  case,  no 
action  vv^ill  lie.  The  warrant  was  issued  simply  for  a  search- 
The  foundation  of  the  action  of  malicious  prosecution  is 
the  putting  the  criminal  law  in  motion  against  a  person^ 
and  not  the  putting  it  in  motion  against  his  house.  If  the 
plaintiff  had  been  apprehended,  then  there  might  be  some 
ground  for  the  action.  Here  the  defendant  stated  that 
he  did  not  know  who  had  taken  the  goods.  The  learned 
Judge  properly  ruled  at  the  trial  that  there  was  reasonable 
and  probable  cause,  or  rather  that  the  plaintiff  had  failed 
to  show  a  want  of  reasonable  and  probable  cause.  The 
question  is,  whether  the  defendant  acted  as  a  discreet  man. 
If  there  was  any  dispute  as  to  the  defendant's  belief  it  might 
be  a  question  for  the  jury,  but  there  is  no  dispute  here.  The 
question  of  reasonable  and  probable  cause  is  for  the  Judge 
to  decide :  Hicks  v.  Faulkner,  8  Q.  B.  D.  167  ;  Abrathv. 
Forth  Eastern  R.  W.  Co.,  IIQ.  B.  D.  79,  MO ;  Mitchell  v, 
Williams,  11  M.  &  W.  205,  216-7 ;  Lister  v.  Ferryman,  L. 
R.  4  H.  L.  535  ;  Hailes  v.  Marks,  7  H.  &  N.  56 ;  Fanton 
V.  Williams,  2  Q.  B.  169. 

June  27,  1885.  Cameron,  C.  J.— There  is  no  doubt  my 
learned  brother  correctly  stated  the  rule  of  law,  that  in 
actions  for  malicious  prosecution  the  affirmative  of  showing- 
the  want  of  reasonable  and  probable  cause  is  upon  the  plain- 
tiff, and  that  whether  or  not  there  is  reasonable  or  probable 
cause  is  a  question  for  the  Court.  But  each  case  must  depend 
upon  its  own  special  circumstances  as  to  what  will  or  will 
not  constitute  reasonable  and  probable  cause,  and  in  nine 
cases  out  of  ten,  if  not  ninety-nine  out  of  a  hundred,  the 
question  of  reasonable  and  probable  cause  depends  so 
much  upon  facts  in  dispute  that  the  Court  can  only  rarely 
decide  without  the  aid  of  the  jury. 

In  the  present  case,  if  the  finding  of  the  account  alleged 
to  have  been  found  in  the  defendant's  office  after  the 
alleged  burglary  had  not  been  given  in  evidence,  and  the 
plaintiff  had  sworn  as  he  did  swear  that  he  did  not  com- 
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mit  tlie  burglary  sufficient  would  have  been  made  to 
appear  affirmatively  to  establish  that  there  was  no  more 
reason  for  charging  him  with  the  offence  than  any  other 
person  in  the  community,  and  the  absence  of  reasonable  and 
probable  cause,  which  would  have  imposed  upon  the  defend- 
ant the  burden  of  displacing  the  plaintiff's  prima  facie  case 
thus  made.  Then  if  it  were  admitted  that  the  defendant  was 
told  by  a  reputable  person  that  the  plaintiff  had  been  seen, 
at  a  late  hour  on  the  night  the  offence  was  committed,  com- 
ing out  of  the  defendant's  yard,  where  he  then  had  no 
right  to  be,  and  that  he  was  stopped  and  refused  to  give 
any  account  of  what  he  was  doing  in  the  yard,  and  the 
defendant  believed  he  was  there  for  the  purpose  of  commit- 
ting, and  had  committed  the  offence,  there  would  be  reason- 
able and  probable  cause  for  causing  him  to  be  arrested,  or 
for  obtaining  a  search  warrant  to  have  his  premises  searched, 
and  the  Court  would  properly  dismiss  the  action.  But  if 
it  was  disputed  that  the  defendant  was  told  that  the  plain- 
tiff had  been  seen  coming  out  of  the  defendant's  yard  at 
night,  it  would  not  be  competent  for  the  Court  to  determine, 
without  obtaining  the  opinion  of  the  jury  on  the  question 
of  fact  disputed,  whether  reasonable  and  probable  cause  for 
the  arrest,  or  obtaining  the  search  warrant,  existed  or  not. 
The  Court  might  believe  the  defendant's  story,  but  the  jury 
might  discredit  it,  and  especially  in  such  actions  as  the 
statute  has  assigned  to  be  tried  by  a  jury,  and  not  by  the 
Court,  must  the  opinion  of  the  jury  be  taken  upon  the 
question  of  fact. 

In  the  present  case  the  fact  that  the  plaintiff  had  received 
the  account  which  led  to  the  suspicion  that  the  stolen  pro- 
perty might  be  concealed  on  his  premises,  was  disputed, 
and  should  have  been  submitted  to  the  jury  to  decide. 
Then  conceding  that  a  mistake  on  the  defendant's  part  as 
to  the  plaintiff  ever  having  been  possessed  of  the  account, 
would  not  be  sufficient  to  make  him  liable,  if  he  honestly 
believed  that  the  plaintiff  had  in  truth  received  it,  his 
belief  would  be  a  question  of  fact  for  the  jury,  not  for  the 
Court ;  and  so  the  case  should  have  been  submitted  to  the 


ix.]  YOUNG  V.  NICHOL.  359 

jury  for  their  opinion  upon  this  point ;  and  if  they  had 
found  that  he  did  so  believe,  it  would  have  been  for  the 
Judge  to  decide  whether,  assuming  the  fact  believed  to  have 
existed,  it  would  have  amounted  to  reasonable  and  probable 
cause.  If  it  would,  then  the  honest  belief  in  its  existence, 
though  in  fact  not  existent,  unless  the  belief  was  a  rash  and 
wild  one  unsupported  by  the  circumstances  surrounding  its 
formation,  would  also  constitute  reasonable  and  probable 
cause. 

I  cannot  more  clearly  express  what  I  mean  on  this  head, 
than  by  quoting  the  definition  of  reasonable  and  probable 
cause  given  by  Mr.  Justice  Hawkins  in  Hicks  v.  Faulkner,  8 
Q.B.  D.  167,atp.l7l.  He  there  says:  "Now  I  should  define 
reasonable  and  probable  cause  to  be  an  honest  belief  in  the 
guilt  of  the  accused  based  upon  a  full  conviction,  founded 
upon  reasonable  grounds,  of  the  existence  of  a  state  of  circum- 
stances, which,  assuming  them  to  be  true,  would  reasonably 
lead  any  ordinarily  prudent  and  cautious  man,  placed  in 
the  position  of  the  accuser,  to  the  conclusion  that  the  per- 
son charged  was  probably  guilty  of  the  crime  imputed. 
There  must  be:  first,  an  honest  belief  of  the  accuser  in  the 
guilt  of  the  accused;  secondly,  such  belief  must  be  based  on 
an  honest  conviction  of  the  existence  of  the  circumstances 
which  led  the  accuser  to  that  conclusion ;  thirdly,  such 
secondly-mentioned  belief  must  be  based  upon  reasonable 
grounds;  by  this  I  mean  such  grounds  as  would  lead  any 
fairly  cautious  man  in  the  defendant's  situation  so  to  be- 
lieve ;  fourthly,  the  circumstances  so  believed  and  relied 
on  by  the  accuser  must  be  such  as  to  amount  to  reasonable 
ground  for  belief  in  the  guilt  of  the  accused.  The  belief  of 
the  accuser  in  the  guilt  of  the  accused ;  his  belief  in  the 
existence  of  the  facts  on  which  he  acted,  and  the  reason, 
ableness  of  such  last  mentioned  belief,  are  questions  of  fact 
for  the  iury,  whose  findings  upon  them  become  so  many 
facts  from  which  the  Judge  is  to  draw  the  inference,  and 
determine  whether  they  do  or  do  not  amount  to  reasonable 
and  probable  cause.  This  also  is  an  inference  of  fact,  not 
of  law  as  is  sometimes  erroneously  supposed  ;  and  the  Judge 


360  THE  ONTARIO  KEPORTS,  1885.  [VoL 

is  to  draw  it  from  all  the  circumstances  of  the  case  :  Lister 
V.  Perryman,  L.  R.  4  H.  L.  535,  538,  per  Lords  Chelms- 
ford and  Westbury." 

Applying  the  principles  so  laid  down  there  seems  na 
room  for  reasonable  doubt,  that  the  opinion  of  the  jury 
should  have  been  taken  as  to  whether  the  account  of  the- 
12th December  had  in  fact  been  sent  to  the  plaintiff ;  secondly 
was  ifc  found  as  alleged  after  the  burglary  in  the  sho]) ; 
thirdly,  if  it  was  not  sent  to  the  plaintiff,  did  the  defendant 
believe  it  had  been  so  sent;  and  fourthly  if  he  did  so  believe,, 
were  the  circumstances  on  which  his  belief  was  based  such 
as  to  warrant  a  reasonable  man  of  ordinary  prudence  to- 
form  such  belief  ? 

The  case  of  Hicks  v.  Faulkner,  will  be  found  an  author- 
ity also  for  the  position,  that  the  forgetfulness  of  a  fact? 
which,  if  riot  forgotten,  would  be  reasonable  ground  for  be- 
lief, will  not  disentitle  the  person  so  forgetting  and  honestly 
believing  to  the  protection  of  the  circumstances  without 
the  forgotten  fact,  that  is,  w^hat  has  been  forgotten  riiay  be 
treated  as  if  it  had  never  been. 

This  applies  to  the  consideration  of  the  question  of  the 
defendant's  position,  should  it  be  found  that  the  account 
which  the  defendant  supposed,  or  states  he  supposed  had 
been  sent,  was  the  one  discovered  in  the  shop  after  the 
burglary,  and  that  it  had  never  been  sent  to  the  plaintiff  at 
all.  Then  would,  under  the  circumstances,  the  conclusion 
at  which  the  defendant  arrived  be  such  as  a  reasonable  man 
of  ordinary  prudence  would  come  to,  and,  if  it  would,  was  it 
reasonable  for  a  prudent  man  to  come  to  such  conclusion 
without  further  enquiry. 

I  think,  unless  the  objection  taken  by  Mr.  Lount,  to  the 
action  lying  at  all  for  obtaining  a  warrant  to  search  for 
stolen  property  is  entitled  to  prevail,  there  must  be  a  new 
trial,  and  in  accordance  with  what  took  place  between  the 
parties  at  the  trial,  it  must  be  with  costs,  such  costs  to  be 
costs  in  the  cause  to  the  plaintiff  in  any  event  of  the 
action. 
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That  the  objection  is  not  a  valid  one,  the  case  cited  by 
Mr.  McCarthy,  of  Cooper  v.  Booth,  3  Esp.  135,  referred  to 
in  Johnston  v.  Sutton,  in  error,  1  T.  R.  535,  would  seem  to 
indicate. 

The  question  was  not  one  necessarily  to  be  determined 
in  that  case,  that  action  being  in  trespass  against  an  officer 
of  excise  for  entering  under  a  warrant  to  search  for  concealed 
goods ;  but  it  was  laid  down  the  only  remedy  was  by  an 
action  on  the  case  for  obtaining  or  executing  the  wari'ant 
from  bad  motives.  In  reason,  if  injury  results,  there  would 
seem  nothing  to  prevent  such  an  action  lying,  and  that  it 
would  lie,  was  the  opinion  of  the  Court  in  Wyatt  v.  White, 
5  H,&  N.  371. 

It  is  true  in  that  case,  goods,  in  respect  of  which  the 
search  warrant  issued,  were  found,  and  the  person  named  in 
the  warrant  was  arrested  ;  but  it  did  not  seem  to  be  ques- 
tioned that  for  issuing  such  a  warrant  maliciously  and 
without  reasonable  and  probable  cause,  an  action  would  lie  ;. 
the  question  being,  arrest  oi  no  arrest,  was  there  a  want  of 
reasonable  and  probable  cause  for  laying  the  information  ? 
If  not,  and  injury  resulted  to  the  plaintiff,  he  would  be  en- 
titled to  be  compensated  for  such  injury. 

Before  concluding  I  ought  perhaps  to  add  with  regard 
to  Ahrath  v.  North  Eastern  B.  W,  Co.,  11  Q.  B.  D.  79, 
440,  on  which  my  learned  brother  Gait  acted  at  the 
trial,  while  it  lays  down  the  law  very  decidedly  that 
the  plaintiff  has  to  make  out  an  absence  of  reasonable  and 
probable  cause,  and  that  innocence  per  se  of  the  charge  pre- 
ferred against  the  plaintiff,  will  not  establish  such  absence, 
it  does  not  go  the  length  of  determininof  that  innocence 
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coupled  with  the  absence  of  all  circumstances  that  would 
tend  to  show  the  plaintiff  was  more  likely  to  have  committed 
the  offence  charged  than  any  other  person  in  the  commun- 
ity, would  not  be  sufficient  to  make  out  a  prima  facie  case 
of  the  absence  of  reasonable  and  probable  cause  which  the 
defendant  must  answer. 

The  case  had  been  submitted  to  the  jury  by  Cave,  J., 
with  a  charge  which  Brett,  M.  R.,  when  the  case  was  in 
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appeal,  spoke  of  in  the  highest  terms  of  commendation  : 
and  they  were  asked  the  three  following  questions ; 
"  1,  Did  the  defendants,  in  prosecuting  the  plaintiff, 
take  reasonable  care  to  inform  themselves  of  the 
true  state  of  the  case ;  2,  Did  they  honestly  believe 
the  case  which  they  laid  before  the  magistrates;" 
and  3,  "Were  the  defendants  actuated  by  any  indirect 
motive  in  preferring  the  charge  against  the  plaintiff.'' 
They  were  told  "  if  they  answered  the  first  two  questions 
in  the  affirmative,  then  the  defendants  had  reasonable 
and  probable  cause  for  the  prosecution,  and  were  entitled 
to  a  verdict,"  and  "  that  the  onus  of  proving  that  the  defen- 
dants did  not  take  reasonable  care  to  inform  themselves 
of  the  true  state  of  the  case,  and  did  not  honestly  believe 
the  case  which  they  laid  before  the  magistrates,  lay  upon 
the  plaintiff."  In  the  Queen's  Bench  Division  a  new  trial 
w^as  granted,  on  the  ground  of  misdirection  on  the  part 
of  the  learned  Judge  in  directing  the  jury,  that  the  onus 
of  proof,  as  stated  by  the  learned  Judge,  lay  with  th6  plain- 
tiff.   In  appeal  this  judgment  was  reversed. 

And  the  Master  of  the  Rolls,  at  page  452  of  the  report, 
makes  the  following  statement.  "After  reading  the  judg- 
ment of  Grove,  J.,  I  feel  considerable  doubt  as  to  what  was 
the  real  ground  of  the  decision.  I  agree  that  if  the  question 
to  be  decided  is  whether  there  has  been  reasonable  enquiry 
as  to  the  truth  of  the  case,  and  if  the  plaintiff  gives  evidence, 
which,  unless  it  be  answered,  ought  to  lead  the  jury  to  the 
conclusion  there  has  been  a  want  of  reasonable  enquiry,  and 
if  the  defendant  gives  no  evidence  at  all,  the  jury  ought  to 
find  the  question  in  favour  of  the  plaintiff.  I  further  agree 
if  the  defendant  gives  e  /idence  of  facts  which  he  desires  to 
prove,  it  lies  upon  him  to  satisfy  the  jury  that  the  circum- 
stances alleged  in  his  evidence,  are  correct." 

Bowen,  L.  J.,  at  page  456,  states  the  criterion  of,  and 
meaning  of  what  is  called  the  onus  or  burden  of  proof  suc- 
cinctly thus  :  "  Whenever  litigation  exists,  somebody  must 
go  on  with  it;  the  plaintiff  is  the  first  to  begin;  if  he  does 
nothing,  he  fails;  if  he  makes  8b primd facie  case,  and  nothing 
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is  done  to  answer  it,  the  defendant  fails.  The  test,  therefore, 
as  to  the  burden  of  proof  or  onus  of  proof,  whichever  term 
is  used,  is  simply  this  :  to  ask  oneself  which  party  will  be 
successful  if  no  evidence  is  given,  or  if  no  more  evidence  is 
given  than  has  been  given  at  a  particular  point  of  the  case, 
for  it  is  obvious  as  the  controversy  involved  in  the  litiga- 
tion travels  on,  the  parties  from  moment  to  moment  may 
reach  points  at  which  the  onus  of  proof  shifts,  and  at  which 
the  tribunal  will  have  to  say  that  if  the  case  stops  there,  it 
must  be  decided  in  a  particular  manner.  *  *  So  soon  as 
a  conflict  of  evidence  arises,  it  ceases  to  be  a  question  of  onus 
of  proof." 

In  the  present  case  the  plaintiff  swore  to  his  innocence, 
and  denied  that  he  ever  had  possession  of  the  account  which 
was  the  only  thing  to  connect  him  with  the  alleged  theft. 
When  that  case  was  made  out  the  plaintiff  would  have  been 
entitled  to  succeed.  The  existence  of  reasonable  and  pro- 
bable cause  would  be  disproved,  and  malice  might  be  in- 
ferred from  its  absence ;  but  the  previous  litigation  between 
the  parties  in  which  the  plaintiff  was  successful,  was  some 
evidence  of  actual  malice;  and  the  plaintiff,  applying  the 
test  suggested  by  Bowen,  L.  J.,  was  entitled  to  succeed. 
When  the  defendant  gave  his  evidence  there  was  a  conflict 
between  it  and  the  plaintiff''s,  to  settle  which  the  opinion  of 
the  jury  was  essential. 

In  the  still  more  recent  case  of  the  Quartz  Bill  Consoli- 
dated Gold  Mining  Go.  v.  Eyre,  50  L.  T.  S.  274,  in 
which  Ahrath  v.  North  Eastern  R.  W.  Go.  was  cited, 
it  was  held  that  it  was  not  enough  to  ask  the  jury 
whether  the  defendant  bona  fide  believed  in  the  truth  of 
the  alleged  false  and  malicious  charge,  but  they  should  also 
have  been  asked  whether  the  defendant  had  satisfied  him- 
self of  the  truth  of  his  belief 

I  presume  the  word  truth  was  used  as  a  synonym  for 
correctness.  To  my  mind  there  is  no  room  for  contending 
that  Abrath  v.  North  Eastern  R.  W.  Go.,  U  Q.  B.  D. 
79,  440,  is  an  authority  against  the  right  of  the  plaint ift* 
to  have  this  case  submitted  to  the  jury. 
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Rose,  J. — I  agree  that  there  must  be  a  new  trial. 

I  desire  to  add  merely  that  according  to  the  case  of  Hicks 
V.  Faulkner,  8  Q.  B.  D.  167,  referred  to  by  the  Chief 
Justice,  it  may  be  necessary  to  submit  to  the  jury  the  ques- 
tion whether  it  was  a  prudent  and  reasonable  thing  for  the 
defendant  to  rely  upon  his  memory.  If  in  the  past  it  had 
often  proven  unreliable,  then  he  was  guilty  of  great  impru- 
dence in  trusting  to  it. 

There  must  of  course  be  evidence  as  to  the  fact  either  by 
cross-examination  or  otherwise. 

Galt,  J.,  concurred. 

Order  absolute. 


[COMMON  PLEAS  DIVISION], 
Jeffery  V.  Hewis. 

Assessment  and  taxes — Invalid  assessment — Sale — Validity — R.  S.  0.  cli. 
'180,  sec.  156,  construction  of. 

In  the  year  1875  a  lot  of  land  containing  200  acres  and  patented  as  one 
lot  was  assessed  on  the  resident  roll  as  lot  114,  200  acres,  value  $1,000. 
From  1876  to  1878,  it  was  similarly  assessed.  In  1879  it  was  also  so 
assessed,  except  that  the  quantity  of  land  was  stated  to  be  100  instead 
of  200  acres.  The  whole  200  acres  was  occupied  by  a  tenant  who  duly 
paid  the  taxes  for  each  year  including  1879.  On  the  non-resident  roll 
for  1879,  the  east  half  of  the  lot  appeared  assessed  as  100  acres,  value 
$800.  By  reason  thereof  it  was  returned  to  the  county  treasurer  as  in 
arrear  for  the  taxes  of  1879.  and  a  sale  thereof  made. 

Held,  the  sale  for  taxes  was  invalid  :  that  the  assessment  on  the  resident 
roll  for  1879,  was  of  the  whole  lot  upon  which  the  taxes  were  paid, 
the  mistake  in  stating  the  quantity  of  land  to  be  100  acres  not  making 
such  assessment  less  an  assessment  of  the  whole  lot,  while  the  error  of 
putting  the  east  half  on  the  non-resident  roll  could  not  affect  the 
owner's  right  to  the  land. 

Queers,  as  to  the  effect  of  the  curative  provisions  of  sec,  156  of  the  Assess- 
ment Act,  R.  S.  0.  ch.  180,  since  the  decisions  of  the  Supreme  Court, 
in  McKay  v.  Crysler,  3  S.  C.  R.  436,  and  whether  a  tax  deed  may  be 
questioned  for  irregularities  in  the  assessment  or  in  the  proceedings 
prior  to  sale  after  the  lapse  of  the  two  years. 

This  was  an  action  brought  by  the  plaintiff  to  recover 
thirty  acres  of  the  east  half  of  lot  114,  in  the  1st  concession 
of  the  township  of  Tay,  in  the  county  of  Simcoe,  as  the 
owner  in  fee  of  the  said  lot. 
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The  defendant  defended  claiming  the  said  thirty  acres 
under  a  conveyance  thereof  from  one  William  B.  Sanders, 
who  claimed  to  own  the  same  under  a  purchase  of  the 
said  thirty  acres  at  a  sale  for  taxes  by  the  treasurer  of 
the  county,  and  a  deed  executed  to  him,  his  heirs  and 
assigns  by  the  warden  and  treasurer  of  the  county,  dated 
5th  February,  1884,  the  sale  having  taken  place  on  the 
14th  December,  1882,  more  than  two  years  before  this 
action. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  Barrie, 
at  the  Spring  Assizes  of  1885. 

It  appeared  from  the  assessment  rolls  of  the  township,  that 
in  1875,  the  plaintiff's  tenant  Dingman  was  assessed  for  lot 
114,  200  acres,  valued  at  $1,000.  That  in  1876  the  lot  was 
assessed  as  200  acres  to  Dingman,  as  occupant,  and  H.  E. 
Jeffery  as  owner,  valued  at  $1,000.  In  1877,  the  lot  was 
assessed  to  Dingman  as  occupant,  at  the  same  rate.  In 
1878  it  was  also  assessed  to  Dingman  alone  ;  and  in  1879  it 
was  assessed  to  Dingman  as  tenant,  and  Mrs.  JefFery  as 
owner,  and  valued  as  before  at  $1,000,  but  the  quantity  of 
land  was  stated  to  be  100  instead  of  200  acres.  On  the 
collector's  roll  for  1879  it  appeared  that  John  Dingman  paid 
$21.74,  the  taxes  on  114,  100  acres,  $1,000.  On  the  non- 
resident assessment  roll  for  18V9,  the  east  half  of  the  lot 
appeared,  100  acres,  assessed  at  $800  ;  and  it  was  by  reason 
of  the  land  so  appearing  on  the  non-resident  roll  that  it 
was  returned  to  the  treasurer  of  the  county  as  in  arrear, 
and  the  sale  was  made. 

The  learned  Judge  found  that  the  plaintiff's  tenant  of  the 
land  had  paid  the  taxes,  and  so  there  were  no  arrears  in 
respect  of  which  the  property  was  liable  to  be  sold ;  and 
he  entered  judgment  for  the  plaintiff. 

In  Easter  sittings,  O'Sullivan  moved  on  notice  to  set 
aside  the  judgment  entered  for  the  plaintiff,  and  to  enter 
judgment  for  the  defendant. 

During  the  same  sittings,  June  6,  1885,  O'Sivllivan  sup- 
ported the  motion.    The  taxes  were  imposed  for  the  east 
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half  of  the  lot  on  the  non-resident  roll,  and  they  clearly 
have  not  been  paid.  The  plaintiff  contends  that  this  was 
a  mistake,  and  that  the  land  never  should  have  been 
placed  on  the  non-resident  roll ;  but  the  object  of  section 
156  of  the  Assessment  Act,  E,.  S.  O.  ch.  180,  was  intended 
to  cover  just  such  mistakes,  so  that  after  the  lapse  of  th& 
two  years  the  deed  could  not  be  questioned  :  McKay  v.. 
Crysler,  3  S.  C.  R.  486.  It  must  also  be  considered  that 
the  plaintiff  was  not  the  tax  purchaser  but  purchased  from 
the  latter  without  notice  of  any  defect.  He  also  referred  to 
Austin  V.  Armstrong,  28  C.  P.  47  ;  Smith  v.  Midland 
W,  Co.,  4  0.  R.  494 :  Fleming  v.  McNahh,  8  A.  R.  656  • 
Silverthorne  v.  Campbell,  24  Gr.  17. 

H.  H.  Strathy,  contra.  There  were  no  taxes  in  arrear 
at  the  time  of  the  sale,  and  therefore  the  sale  cannot  be 
supported.  The  lot  was  assessed  each  year  as  the  whole 
lot,  200  acres,  and  the  tenant  each  year  paid  the  taxes.  The 
assessment  of  the  lot  in  1879  was  of  the  whole  lot ;  it  was 
assessed  as  lot  114.  This  would  mean  the  whole  of  lot 
114,  and  the  additional  description  of  100  acres  may  be 
treated  as  surplusage :  Her  v.  Nolan,  21  U.  C.  R.  309  ; 
G-illen  V.  Haynes,  33  U.  C.  R.  516;  Jamieson  v.  McGollum^ 
18  U.  C.  R.  445.  The  subsequent  assessment  of  the  east 
half  as  non-resident  canuot  affect  the  plaintiff. 

June  27, 1885. — Cameron,  C.  J. — I  am  clearly  of  opinion 
that  the  finding  of  the  learned  Judge  was  right.  The  lot 
being  placed  on  the  non-resident  roll  was  a  mistake  on 
the  assessor's  part.  The  lot  was  patented  as  a  whole  lot, 
and  there  was  no  pretence  for  dividing  it  into  the  east  and 
west  halves.  As  the  tenant  Dingman  was  assessed  for 
the  whole  lot  in  previous  years,  it  was  the  duty  of  the^ 
assessor  to  have  assessed  him  in  1879  as  he  had  done  in 
previous  years,  and  I  think  he  in  fact  did  so,  and  the  mis- 
take in  stating  the  quantity  of  the  land  as  100  acres  did 
not  make  the  assessment  less  an  assessment  of  the  whole 
lot.  The  error  committed  was  in  entering  the  east  half 
on  the  non-resident  roll,  and  that  error,  under  the  circum- 
stances, cannot  affect  the  plaintiffs  right. 
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It  is  not  necessary  to  say  what  would  have  been  the 
rights  of  the  parties  if  the  assessor  had,  though  impro- 
perly, assessed  the  west  half  only  against  Dingman.  He 
did  not  do  this.  He  assessed  the  land  as  lot  114  at  the 
same  rate  as  he  had  done  in  previous  years,  and  the  taxes,, 
according  to  this  assessment,  were  paid,  and  there  were  in 
fact  no  taxes  in  arrear  for  which  the  land  was  liable  to  be 
sold. 

If  authority  were  needed  to  support  the  plaintiff's  con- 
tention that  the  whole  lot  must  be  deemed  to  have  been 
assessed  to  his  tenant,  the  cases  cited  by  Mr.  Strathy 
would  be  sufficient  to  show  that  the  designation  of  the 
lot,  and  not  the  quantity  of  land  mentioned,  would  govern. 
These  were  Her  v.  Nolan,  21  U.  C.  E.  309 ;  Gillen  v. 
Haynes,  33  U.  C.  K  516,  and  Jamieson  v.  McGollum,  18' 
U.  C.  R  445. 

Had  the  only  objection  to  the  validity  of  the  tax  deed 
been  the  error  of  the  assessor  in  placing  the  east  half  of 
the  lot  on  the  non-resident  roll,  it  would  by  reason  of  the 
opinion  of  the  Judges  of  the  Supreme  Court,  in  McKay  v. 
Crysler,  3  S.  C.  R.  436,  perhaps  be  necessary  to  consider 
agaia  the  effect  of  the  curative  provisions  of  section  156 
of  the  Assessment  Act,  and  whether  sufficient  doubt  has 
been  cast  upon  the  soundness  of  the  judgment  of  the 
Court  of  Chancery,  in  Ba7ik  of  Toronto  v.  Fanning,  18- 
Gr.  391,  approved  as  it  has  been  by  the  present  learned 
Chancellor,  in  Smith  v.  Midland  R.  W.  Co.,  4  0.  R.  494,  to 
leave  it  still  an  open  question  whether  a  tax  deed  may  not 
be  vacated  for  irregularities  in  the  assessment,  or  in  the 
proceedings  prior  to  the  sale  after  the  lapse  of  two  years. 

In  the  opinion  of  Burton,  J.  A.,  the  case  of  Jones  v. 
Cowden,  in  the  Court  of  Error  and  Appeal,  36  U.  C.  K 
495,  is  decisive  upon  the  point.  See  his  remarks  upon  the 
opinions  of  the  different  Judges  of  the  Supreme  Court,  in 
McKay  v.  Crysler,  at  page  667,  of  the  report  of  the  case  of 
Fleming  v.  McNabh,  in  8  A.  R.  656. 

Galt  and  Rose,  J.J.,  concurred. 

Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

McArthur  V.  The  Corporation  of  the  Town  of 

COLLINGWOOD. 

Municipal  corporations — Drain — Negligent  construction — Action — Com- 
pensation. 

A  drain  was  constructed  by  a  municipal  corporation,  and  by  reason, 
as  was  alleged,  of  the  negligent  construction  thereof  it  was  not  of 
sufficient  capacity  to  carry  away  the  water  brought  down  it  as  was 
intended,  or  by  reason  of  an  obstruction  negligently  allowed  to  remain 
therein,  the  water  overflowed  the  banks  of  the  drain  and  damaged  the 
plaintiff's  premises. 

Held,  that  the  plaintiff's  claim  for  the  damage  sustained  was  not  one  for 
compensation  under  the  arbitration  clauses  of  the  Municipal  Act  ;  but 
was  properly  the  subject  of  an  action  in  which  the  findings  of  the  jury 
should  be  had  as  to  whether  the  damage  was  caused  by  such  negligent 
construction,  &c.,  or  by  vis  major,  namely,  an  unusual  flood. 

The  plaintiff  sued  the  defendants,  a  municipal  corpora- 
tion, for  damages  caused  to  her  property  through  the  alleged 
negligent  and  improper  construction  of  a  drain  on  Oak 
street,  in  the  town  of  Collingwood.    The  plaintiff  owned 
and  occupied  lots  8  and  9  on  the  east  side  of  the  said  street. 
The  effect  of  cons-tructing  the  drain  was  to  bring  a  large 
quantity  of  water  which  before  the  drain  was  made  used 
to  flow  by  a  natural  water  course,  or  creek,  in  a  different 
course,  along  the  front  of  the  plaintiff's  premises,  doing  no 
damage  as  long  as  the  water  was  confined  within  the  drain 
except  in  so  far  as  the  water  caused  by  the  snow  or  rain  in 
the  ordinary  course  of  nature  falling  upon  the  premises, 
w^as  hindered  by  the  sides  of  the  drain  rising  above  the 
level  of  adjacent  land  from  flowing  away  as  rapidly  as  it 
otherwise  would  have  done.    But  it  was  alleged  the  drain 
was  not  of  sufficient  capacity  during  a  flood  in  the  month 
of  December,  1884,  to  carry  off'  the  water  without  the  same 
overflowing  the  sides  of  the  drain,  and  spreading  over  and 
upon  the  plaintiff's  said  land,  against  the  buildings,  and 
into  the  cellars,  well,  &c.,  and  damaging  the  same  and  the 
plaintiff's  goods  and  chattels  therein. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  Barrie, 
at  the  Spring  Assizes  of  1885. 
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It  appeared  from  the  evidence  that  the  defendants  con- 
structed the  drain  in  question  so  as  to  join  Underwood's 
Creek,  and  lead  the  waters  that  formerly  flowed  by  the 
said  creek,  or  a  large  portion  of  them,  by  the  said  drain,  past 
the  plaintiff's  land,  where  in  their  natural  flow  they  would 
not  have  gone,  and  the  drain  was  not  of  sufficient  capacity 
at  the  time  of  the  overflow  complained  of  to  contain  the 
accumulated  waters  brought  down  to  the  plaintiff"s  pre- 
mises.   There  was  also  evidence,  slight  in  character,  that 
the  drain,  or  canal  as  some  of  the  witnesses  called  it,  was 
narrowed  as  it  approached  the  culvert  under  a  railway 
running  across  the  street,  which  caused  the  waters  to  be 
penned  and  flow  back.    The  only  evidence  of  negligent 
construction  was  the  insufficient  capacity  of  the  drain,  and 
its  being  elevated  above  the  level  of  the  street,  which  had 
the  eff*ect  of  keeping  the  overflowed  water  on  the  plaintiff''s 
premises  longer  than  it  would  have  been  if  it  had  not  been 
prevented  thereby  from  flowing  off.    There  was  also  some 
evidence  of  an  ice  jam  in  the  creek,  and  a  heavy  flood 
ensuing. 

At  the  close  of  the  plaintiff^ s  case  the  defendants'  counsel 
objected  that  the  case  was  one  for  arbitration  under  the 
Municipal  Corporations  Act,  and  that  the  action  would  not 
lie.  The  learned  Judge  adopted  this  view,  but  intimated 
in  his  opinion  the  case  should  be  allowed  to  go  on  and  the 
damages  be  assessed ;  but  if  the  objection  was  persisted  in, 
and  the  Court  held  the  case  was  not  one  for  compensation 
by  arbitration,  the  plaintiff*  should  be  entitled  to  the  costs 
of  the  day  without  reference  to  the  ultimate  result  of  the 
action.  To  which  counsel  for  the  defendants  consented, 
and  the  action  was  dismissed. 

In  Easter  Sittings  Lount,  Q.C.,  obtained  an  order  nisi 
to  set  aside  the  judgment  entered  for  the  defendant,  and 
for  a  new  trial  between  the  parties,  on  the  ground  that  the 
learned  Judge  was  wrong  in  holding  that  the  case  should 
be  settled  by  arbitration  and  the  action  dismissed. 
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During  the  same  sittings,  May  29,  1885,  Lount,  Q.  C, 
supported  the  order  nisi.  The  damages  sought  to  be 
recovered  are  not  those  necessarily  resulting  from  the 
work,  but  for  defective  construction  of  the  drain  in  question. 
There  was  clearly  negligence  in  the  construction  of  the 
drain.  The  arbitration  clauses  therefore  do  not  apply.. 
He  referred  to  Reeves  v.  Corporation  of  Toronto,  21 
U.  C.  K.  157,  160;  Scroggie  v.  Corporation  of  Guelph,  36 
U.  C.  K  534. 

McCarthy,  Q.C.,  contra.  The  plaintiffs  complaint  is,  that 
by  reason  of  the  construction  of  the  drain  and  the  bringing 
of  water  down  the  drain  the  plaintiff's  land  was  flooded. 
The  drain  was  constructed  under  the  defendants'  statutory 
powers  and  was  built  for  the  purpose  of  bringing  down 
water.  The  cases  shew  that  when  the  act  is  done  under 
the  statutory  right;  and  injury  results  therefrom,  no 
liability  attaches  unless  compensation  is  given  under  the 
Act :  McCarthy  v.  Metropolitan  Board  of  Works,  L.  R- 
7  H.  L.  243  ;  Ricket  v.  Metropolitan  R.  W,  Co.,  L.  R. 
2  H.  L.  175.  The  plaintiff's  remedy  is  for  compensa- 
tion by  arbitration  if  the  case  comes  within  the  com- 
pensation clause.  The  drain  was  not  improperly  con- 
structed, and  was  sufficient  for  the  purpose  for  which  it 
was  constructed,  and  the  damage  was  caused  by  a  freshet. 

June  27, 1885.  Cameron,  C.  J. — In  determining  whether 
the  present  case  is  one  for  compensation  through  the 
medium  of  arbitration  or  for  which  damages  may  be 
recovered  in  the  ordinary  way  by  action,  it  will  be  neces- 
sary to  examine  the  several  provisions  of  the  Consolidated 
Municipal  Act,  1883,  46  Yic.  ch.  18,  0. 

Section  389  provides,  "  In  cases  where  arbitration  is- 
directed  by  this  Act,  either  party  may  appoint  an  arbitrator, 
and  give  notice  thereof  in  writing  to  the  other  party^ 
calling  upon  such  party  to  appoint  an  arbitrator  on  behalf 
of  the  party  to  whom  such  notice  is  given." 

By  section  393  "  In  case  of  an  arbitration  between  a 
municipal  corporation  and  the  owners  and  occupiers  of,  or 
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other  persons  interested  in  real  property  entered  upon, 
taken,  or  used  by  the  corporation  in  the  exercise  of  any  of 
its  powers,  or  injuriously  affected  thereby,  if,  after  the 
passing  of  the  by-law,  any  person  interested  in  the  pro- 
perty appoints  and  gives  due  notice  to  the  head  of  the 
council  of  his  appointment  of  an  arbitrator  to  determine 
the  compensation  to  which  such  person  is  entitled,  the 
head  of  the  council  shall,  if  authorized  by  by-law,  within 
seven  days  appoint  a  second  arbitrator,  and  give  notice 
thereof  to  the  other  party,  and  shall  express  clearly  in  the 
notice  what  powers  the  council  intends  to  exercise  with 
respect  to  the  property,  describing  it." 

By  section  394,  "In  any  such  last  mentioned  arbitration, 
if  after  service  on  the  owner  or  occupier  of,  or  person  so 
interested  in  the  property  of  a  copy  of  any  by-law,  certified 
to  be  a  true  copy  under  the  hand  of  the  clerk  of  the  coun- 
cil, the  owner  or  occupier  or  person  so  interested  omits 
for  twenty-one  days  to  name  an  arbitrator,  and  give  notice 
thereof  as  aforesaid,  the  council,  or  the  head,  if  authorized 
by  by-law,  may  name  an  arbitrator  on  behalf  of  the  coun- 
cil, and  give  notice  thereof  to  such  owner,  occupier  or  per- 
son so  interested,  and  the  latter  shall,  within  seven  days 
thereafter,  name  an  arbitrator  on  his  behalf." 

Powers  are  given  by  various  sections  to  take  lands  for 
certain  specified  purposes. 

And  by  section  482,  sub-section  15,  the  council  has 
power  to  pass  b}^-  laws  "  For  opening,  making,  preserving, 
improving,  repairing,  widening,  altering,  diverting,  stopping 
up  and  pulling  down  drains,  sew^ers  or  water  courses, 
within  the  jurisdiction  of  the  council,  and  for  entering 
upon,  breaking  up,  taking  or  using  any  land  in  any  way 
necessary  or  convenient  for  the  said  purposes,  subject  tO' 
the  restrictions  in  this  Act  contained." 

By  sec.  431,  "The  council  of  any  municipality,  upon  any 
claim  being  made  or  action  brought  against  any  such  munici- 
pality for  damages  for  alleged  negligence  on  the  part  of  such 
municipality,  may  tender,  or  pay  into  Court,  as  the  case  ma^ 
be,  such  amount  as  the}'-  may  consider  proper  compensation 
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for  the  damage  sustained,  and  in  the  event  of  the  non- 
acceptance  by  the  claimant  of  such  tender  or  the  amount 
paid  into  Court,  and  the  action  being  proceeded  with,  and 
a  verdict  being  obtained  for  a  less  amount  than  the  amount 
so  tendered  or  paid  into  Court,  the  costs  of  suit  shall  be 
awarded  to  the  defendants,  and  set  off  against  any  verdict 
which  shall  have  been  obtained  against  them." 

And  by  sec.  486,  it  is  provided :  "  Every  council  shall 
make  to  the  owners  or  occupiers  of,  or  other  persons  in- 
terested in,  real  property  entered  upon,  taken,  or  used  by 
the  corporation  in  the  exercise  of  any  of  its  powers,  or 
injuriously  affected  by  the  exercise  of  its  powers,  due  com- 
pensation for  any  damages  (including  cost  of  fencing  when 
required)  necessarily  resulting  from  the  exercise  of  such 
powers,  beyond  any  advantage  which  the  claimant  may 
derive  from  the  contemplated  work  ;  and  any  claim  for  such 
compensation,  if  not  mutually  agreed  upon,  shall  be  deter- 
mined by  arbitration  under  this  Act." 

The  injury  complained  of  is  the  negligent  construction 
of  the  work,  and  the  bringing  of  an  undue  and  larger 
quantity  of  water  to  the  plaintiff's  premises  in  consequence 
of  the  insufficient  capacity  of  the  drain  to  contain  all  the 
water  brought  into  it,  and  led  thereby  to  the  plaintiff's 
premises,  not  as  the  object  of  and  contemplated  as  the 
result  of  the  work,  but  by  reason  of  the  work  not  being  of 
capacity  to  perform  what  it  was  designed  to  do,  that  is,  to 
contain  within  its  banks  and  lead  to  the  lake  the  water 
that  might  flow  into  the  drain.  If  it  had  been  the  inten- 
tion to  lead  by  the  drain  water  to  the  plaintiff"s  land  to  its 
injury,  then  a  case  for  compensation  would  have  been  made 
out,  provided  it  appeared  a  by-law  authorizing  the  work 
had  been  duly  passed;  or  if  by  the  construction  of  the 
drain  in  front  of  the  plaintiff's  premises  the  value  thereof 
had  been  diminished  by  reason  of  any  greater  inconveni- 
ence or  difficulty  in  getting  access  to  the  highway,  there 
would  apparently  have  been  a  case  for  compensation  to  be 
determined  by  arbitration.  That  is  not,  however,  the  case 
presented  by  the  plaintiff's  pleadings  or  on  the  evidence. 
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The  work  as  a  work  is  not  complained  of  in  the  sense  that 
it  does  of  itself  unused  any  harm  or  damage  to  the  plaintiff, 
but  being  used  to  bring  water  along  its  channel,  that  water 
escapes  and  flows  over  upon  the  plaintiff's  property  to  her 
detriment. 

The  case  seems  undistinguishable  in  principle  from 
Brand  v.  Hammersmith  and  City  B.  W.  Co.  L.  R.  4  H.  L. 
171.  The  plaintiff'  there,  the  owner  of  land,  claimed  against 
the  defendants  in  respect  of  three  distinct  and  different 
injuries  alleged  to  be  caused  by  the  construction  and  user 
of  the  railway.  1.  For  the  obstruction  of  light,  air,  and 
way.  2.  For  damage  to  the  garden  by  lime,  dirt,  and 
smoke  in  the  course  of  the  construction  of  the  railway; 
and  3.  For  the  working  of  the  railway,  and  the  running 
of  trains  over  it  after  it  had  been  constructed  and  opened 
for  traffic,  which  had  occasioned  and  always  would  occasion 
vibration,  noise  and  smoke,  the  said  premises  by  reason 
of  their  being  subjected  to  such  vibration,  noise,  and  smoke 
from  passing  trains  were  and  always  would  be  affected 
and  further  depreciated  in  value.  The  jury  assessed  the 
damages,  separately  under  each  head,  allowing  under  the 
last  £272. 

The  claim  to  compensation  was  made  under  the  CSth 
section  of  the  English  Lands  Clauses  Consoldation  Act, 
1845,  8  Vic.  ch.  18,  which,  as  far  as  necessary  to  be  con- 
sidered in  relation  to  this  case,  is  as  follows:  If  any  party 
shall  be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein  which  shall  have  been 
taken  or  injuriously  affected  by  the  execution  of  the  w^orks,'' 
&c.,  "  such  party  may  have  the  same  settled  either  by 
arbitration  or  a  jury  *  *  as  he  shall  think  fit."  It  was 
held  that  damages  under  the  last  head  were  not  recoverable 
on  the  ground,  as  I  understand  it,  that  the  running  of  trains 
was  legalized,  and  the  injury  arising  from  the  use  of  tlio 
work  after  construction,  was  not  such  an  injury  as  entitled 
the  party  injured  to  compensation  under  the  clause  above 
quoted. 
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The  head  note  expresses  correctly  the  conclusion  arrived 
at  by  the  majority  o£  the  law  Judges  in  the  House  of 
Lords.  It  is  as  follows  :  "  The  Lands  Clauses  Consolidation 
Act  and  the  Railway  Clauses  Consolidation  Act,  do  not 
contain  any  provisions  under  which  a  person  whose  land 
has  not  been  taken  for  the  purposes  of  a  railway,  can 
recover  statutory  compensation  from  the  railway  company 
in  respect  of  damage  or  annoyance  arising  from  vibration 
occasioned  (without  negligence)  by  the  passing  of  trains, 
after  the  railway  has  been  brought  into  use,  even  though 
the  value  of  the  property  has  been  actually  depreciated 
thereby." 

This  case  was  considered  in  the  later  case  of  Hopkins 
V.  Great  Northern  R.  W.  Co.,  2  Q.  B.  D.  224  ;  and  Mellish, 
L.  J.,  in  delivering  the  judgment  of  the  Court  of  Appeal, 
at  page  236,  thus  states  the  result  of  that  judgment. 
''Now,  what  was  decided  in  Brand  v.  Hammersmith 
and  City  R.  W.  Co.  was  that  the  owner  and  occupier  of  a 
house  was  not  entitled  to  recover  compensation  from  a 
railway  company,  in  respect  of  the  nuisance  and  actual 
structural  damage  to  his  house  caused  by  vibration  arising 
from  the  running  of  trains  after  the  line  was  opened  ;  and 
the  ground  of  the  decision  appears  to  us  to  have  been 
that  a  railway  company  is  not  bound  to  pay  compensation 
for  damage  necessarily  caused  by  the  running  of  their 
trains  in  the  way  authorized  by  their  Act  of  Parliament 
after  the  line  is  open  to  the  public.  The  two  learned 
Lords,  who  formed  the  majority  of  the  House  on  that 
occasion,  carefully  examined  the  different  sections  of  the 
Lands  Clauses  Consolidation  Act  and  Railway  Clauses 
Consolidation  Act  bearing  on  the  subject,  and  from  that 
examination  came  to  the  conclusion  that  compensation  is 
only  given  for  damage  caused  by  the  construction  of  the 
railway  and  works,  and  is  not  given  for  damage  caused 
by  the  user  of  the  railway  after  it  has  been  constructed 
and  open  to  the  public." 

The  act  of  the  defendants  in  this  case  was  not  authorized 
by  any  express  Act  of  Parliament,  and  if  a  by-law  existed 
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for  the  construction  of  the  drain,  it  was  not  shown.  The 
parties  then  appeared  to  be  governed  by  their  common 
law  rights,  and  at  common  law  what  was  done  would  be 
actionable  unless  it  can  be  excused  by  reason  of  the  great 
and  unusual  character  of  the  flood  as  to  which  a  jury  must 
decide,  and  not  the  Court.  This  question  of  negligence 
presented  by  the  pleadings  was  one  on  which  the  opinion 
of  the  jury  should  have  been  taken. 

I  am,  therefore,  of  opinion  the  judgment  entered  for 
the  defendants  must  be  set  aside,  and  a  new  trial  had 
between  the  parties.  The  costs  of  the  former  trial  and  of 
the  proceedings  in  term  to  be  costs  in  the  cause  to  the 
plaintiff  payable  by  the  defendants  in  any  event  of  the 
-action. 

Rose,  J. — Mr.  McCarthy  admitted  that  the  damage 
must  be  such  as  could  be  ascertained  at  the  time  of  con- 
struction to  bring  the  case  within  the  arbitration  clause- 
I  cannot  see  how  the  damage  could  have  been  the  subject 
of  enquiry  at  the  time  of  construction  for  it  could  not  have 
been  in  contemplation. 

It  seems  to  me  to  have  been  caused  either  by  improper 
construction,  obstruction  negligently  allowed,  or  by  vis 
major. 

In  either  of  these  alternatives  the  question  was  for  the 

There  is  no  law  allowing  a  six  feet  drain  where  the 
volume  of  water  requires  a  twelve  feet  drain.  If  accord  - 
ing  to  all  reasonable  human  judgment  it  could  not  have 
been  foreseen  that  so  great  a  volume  of  water  would  come 
down,  then  the  municipality  no  doubt  would  be  excused , 
The  cause  might  be  said  to  be  vis  major. 

And  so  the  municipality  would  not  be  justified  in  per- 
mitting the  obstruction  to  be  or  remain  so  as  to  cause  the 
flood,  if  by  ordinary  human  forethought  the  obstruction 
€0uld  have  been  prevented  or  removed,  and  if  not,  then 
there  would  be  no  liability. 
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The  fact  of  the  overflow  unless  explained  would  lead 
the  ordinary  mind  to  the  conclusion  that  the  drain  was- 
too  small  for  its  requirements  or  had  been  obstructed. 

I  agree  that  there  must  be  a  new  trial. 

Galt,  J.,  concurred. 

Ruble  absolute  for  new  trial. 


[COMMON  PLEAS  DIVISION.] 

Garland  v.  Thompson. 

Action  011  a  promissory/  note — Counter  claim  alleging  fraud  in  obtaining  note  — 
Rescission — Action  of  deceit — Judgment  for  plaintiff  on  note— New  trial 
on  counter  claim — 0.  J.  A.  Rule  321. 

To  sustain  an  action  for  deceit  actual  fraud  must  be  proved,  which  is  to 
be  judged  of  by  the  nature  and  character  of  the  representations  made, 
considered  with  reference  to  the  object  for  which  they  were  made,  the 
knowledge  or  means  of  knowledge  of  the  person  making  them,  and  the 
intention  which  the  law  fully  imputes  to  produce  those  consequences 
which  are  the  natural  result  of  his  acts  ;  and  it  must  also  be  established 
that  such  fraud  was  -the  inducing  cause  to  the  contract,  and  must  have 
produced  in  the  mind  of  the  person  alleged  to  be  defrauded  an  erroneous 
belief  influencing  his  conduct. 

Ill  an  action  on  a  promissory  note,  the  defendant  counter-claimed,  setting 
up  that  the  note  was  given  in  part  payment  of  the  purchase  money  of 
certain  land  in  Manitoba,  which  the  defendant  alleged  that  he  was  in- 
duced to  purchase  by  plaintiff 's  false  representation  as  to  its  value  and 
location.  The  jury  found  the  amount  clue  on  the  note  was  $1,590,  but 
that  the  defendant  was  Induced  to  enter  into  the  contract  to  purchase 
the  land  by  the  plaintifif's  fraudulent  misrepresentations  ;  and  they 
assessed  his  damages  at  the  above  amount ;  and  judgment  was  entered 
in  defendant's  favour. 

Held,  on  the  evidence,  as  set  out  below,  there 'would  be  no  rescission  of  the 
contract,  but  defendant  must  rely  on  his  claim  for  damages  for  deceit ; 
that  the  evidence  failed  to  disclose  actual  fraud,  at  all  events  the  only 
evidence  which  could  be  submitted  to  the  jury  was  as  to  location,  but 
while  this  was  too  slight  to  allow  the  verdict  to  stand,  the  Court  did 
not  feel  justified  in  disposing  of  the  case  themselves,  though  perhaps 
they  might  do  so  under  0.  J.  A.  Rule  321.  They  therefore  directed  a 
new  trial  on  the  coiTnt-^r-claim,  but  so  that  plaintiff's  legitimate  claim 
on  the  note  should  not  be  delayed  in  the  meantime,  judgment  was 
directed  to  be  entered  in  his  favour  thereon. 

The  plaintiff  brought  this  action  to  recover  the  amount 
of  a  promissory  note,  made  by  the  defendant  to  him,  for 
the  sum  of  $1,450,  payable  four  months  after  elate,  and 
dated  20th  May,  1883. 
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The  defendant  did  not  deny  the  making  of  the  note,  but  set 
up  by  way  of  counter  claim  that  he,  defendant,  was  a  creditor 
of  his  son  Albert  W.  E.  Thompson  for  ^1,750:  that  the  plain- 
tiff was  a  trader  and  acquainted  with  the  circumstances  of 
Albert  W.  E.  Thompson  and  the  particulars  of  his  estate;  and 
the  plaintiff  claimed  to  own  certain  valuable  land  and 
premises  in  the  town  or  village  of  Portage  LaPrairie  in  the 
Province  of  Manitoba,  and  in  order  to  induce  the  defen- 
dant to  sell  his  claim  against  the  said  Albert  W.  E.  Thomp- 
son, and  to  become  the  purchaser  of  the  said  lands,  made 
the  following  representations  which  were  and  are  false  : 
that  the  debt  of  the  said  Albert  E.  Thompson  was  of 
little  or  no  value  :  that  it  being  assigned  to  the  plaintiff 
would  enable  him  to  arrange  the  debts  and  affairs  of  the 
said  Albert  W.  E.  Thompson,  in  whom  the  defendant  as 
his  father  was  interested,  the  plaintiff  agreeing  to  share 
equally  with  other  creditors  in  respect  of  said  debt,  and 
by  means  of  the  assignment  of  the  debt  and  the  plaintiff's 
interest  (?  influence)  to  procure  a  discharge  for  the  said 
Albert  W.  E.  Thompson  :  that  the  lands  in  Portage  La 
Prairie,  being  lots  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12^ 
13,  14,  15,  and  16,  in  block  No.  78  according  to  plan  No. 
94,  prepared  by  J.  B.  Bannister,  P.  L.  S.,  had  been  seen  and 
were  known  to  the  plaintiff,  and  were  worth  in  cash 
$3,200,  and  w^ere  suitable  for  building  lots  and  were  within 
the  limits  of  the  said  town  or  village  of  Portage  LaPrai- 
rie, and  were  immediately  saleable  at  a  price  that  the 
plaintiff  could  realize  a  profit  upon  the  same  :  that  the 
plaintiff  produced  a  map  of  the  locality,  and  pointed  out, 
as  a  further  representation  to  the  defendant,  the  situation 
of  the  lands  on  the  said  map  erroneously — the  said  map 
was  also  erroneous  and  incorrect,  shewing  the  said  lands 
to  be  in  a  situation  in  reference  to  the  buildings  of  the 
town  which  would  make  the  same  valuable  and  saleable. 
Upon  these  representations  the  defendant  purchased  the 
said  real  estate  for  the  nominal  sum  of  $3,200,  assigning 
the  said  claim  of  $1,750  against  his  son  in  part  satisfaction 
of  the  purchase  money,  and  gave  the  plaintiff  his  proniis- 
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sory  note  for  $1,450  for  the  residue  of  the  purchase  money, 
and  the  note  sued  on  is  a  renewal  of  the  said  note  for 
$1,450  :  that  the  said  representations  were  false  and  untrue 
to  the  knowledge  of  the  plaintiff.  The  estate  of  the  said 
Albert  W.  E.  Thompson  was  in  such  a  position  that  the 
plaintiff  was  able  to  recover  the  said  promissory  note,  or 
the  greater  part  thereof,  for  his  own  benefit,  and  retains  the 
same  without  making  any  settlement  of  the  affairs  of  the 
said  Albert  W.  E.  Thompson,  and  the  whole  of  the  repre- 
sentations as  to  the  said  lands  were  false  and  untrue:  that 
the  defendant  upon  discovery  of  the  said  fraud  repudiated 
the  same  and  tendered  back  the  conveyance  of  the  said 
lands  to  the  plaintiff,  and  offered  to  reconvey  them  at  any 
time;  and  the  defendant  asked  that  the  contract  should  be 
rescinded  and  the  moneys  received  by  the  plaintiff  and 
realized  on  said  claim  against  Albert  W.  E.  Thompson 
should  be  paid  over  to  the  defendant,  and  that  the  said  note 
should  be  delivered  to  be  cancelled ;  or  in  the  alternative 
that  the  defendant  may  be  awarded  against  the  plaintiff 
damages  incurred  by  reason  of  the  plaintiff's  deceit  and 
wrong  in  the  premises. 

The  plaintiff  took  issue  upon  the  counter  claim. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  Hamil- 
ton, at  the  Spring  Assizes  of  1885. 

The  defendant,  in  his  evidence,  stated  that  he  had 
known  the  plaintiff  for  fifteen  years,  and  dealt  with 
him  for  several  years.  His  son  Albert  kept  store  on 
Manitoulin  Island,  and  owed  defendant  some  $1,700  for 
money  lent.  He  knew  his  son  was  getting  into  trouble. 
Garland  knew  all  about  the  trade  on  the  Island ;  and  he 
recommended  Albert  to  go  there,  and  Albert  bought  «ome 
old  stock  from  him.  Garland  told  him  that  Albert  was  in 
a  bad  shape,  but,  of  course,  he,  defendant,  knew  that. 
Garland  proposed  to  give  him,  defendant,  a  block  of  lots  in 
Portage  LaPrairie,  and  that  he  would  take  the  claim  and 
settle  with  Albert's  creditors,  and  he,  defendant,  was  to  take 
the  lots  and  give  him.  Garland,  the  balance :  that  he  would 
take  his  note  for  a  year  for  the  balance,  $1,450,  the  claim 
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against  Albert  and  the  note  coming  to  what  he  put  upon  the 
lots,  $3,200,  16  lots  at  S200  each:  that  he  wanted  to  get  the 
claim  against  Albert,  as  he  was  acquainted  with  the  most 
of  Albert's  creditors.   He  said  he  could  make  a  settlement 
with  the  creditors,  and  it  would  be  better  for  the  creditors 
for  Albert,  and  all  concerned.    He  was  satisfied  he  could 
settle  up  Albert's  business.   Mr.  Garland  proposed  the 
transaction  with  the  object  of  getting  a  settlement  for 
the   creditors   and   him,   defendant,   out   of  difficulty. 
He  proposed  this  transaction  for  the  purpose  of  giving 
him,  defendant,  something   for  his  claim,  and  settling 
up   Albert's  affairs.     He,  defendant,  was  in  Manitoba 
before  he  dealt  with  the  plaintiff.    Mr.  Garland  asked  him 
to  go  out  there.    He  had  been  back  and  forth  several 
times,  and  they  were  on  friendly  terms,  and  he  wanted  him 
to  go  out.     He  said  that  the  defendant  could  get  land,  and 
there  was  some  money  to  be  made  there.    He,  defendant, 
went  in  March,  1882.  He  went  to  Portage  LaPrairie.  The 
plaintiff  took  him  to  see  his  lands  there.    He  drove  along 
what  is  called  the  river  road.  There  were  about  three  feet  of 
snow  on  the  ground.    When  he  got  down  to  where  he  said 
he  owned  the  land  he  pointed  in  the  direction  and  said  those 
lots  were  his.  The  locality  is  fixed  in  the  evidence  under  the 
commission  as  Garrick's  house.    He  pointed  in  front  of  the 
house.    He  said  the  lots  in  front  of  Garrick's  house.  Lots 
in  front  of  the  house  were  better  situated  than  behind  it; 
he,  defendant,  would  say  very  much  better.    He  did  not 
get  out  of  the  cutter.    He,  defendant,  made  no  reference 
to  any  particular  lots  when  out  there.    He  had  proposed 
to  deal  with  the  Albert  claim  at  that  time.    He,  defendant, 
returned  from  Manitoba  without  dealing  in  any  land 
except  some  government  farm  land.  He  got  back  in  March. 
The  plaintiff  did  not  approach  him  till  after  Albert  came  home 
in  May.    In  May  the  matter  came  up  again.    Mr.  Garland 
left  word  for  Albert  to  call  and  see  him  when  he  returned 
home,  and  Albert  went  to  see  him  and  brought  up  the  sub- 
ject.   When  Albert  returned  he  told  the  defendant  what 
Garland  had  said  to  him.    In  consequence  he,  defendant, 
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went  to  see  Garland.  The  plaintiff  made  the  same  proposi- 
tion again.  He  wanted  him,  defendant,  to  take  the  bts,  and 
he  would  take  the  claim,  and  settle  up  with  the  creditors. 
He,  defendant,  did  not  want  to  take  the  lots.  The  plaintiff' 
told  him  they  were  worth  all  he  was  asking  for  them  in 
cash,  and  were  most  certain  to  rise  in  value.  He,  defen- 
dant, had  no  knowledge  of  the  value  except  what  he  said. 
The  plaintiff  said  they  were  worth  cash  S3,200.  He  said 
that  he,  defendant,  could  sell  them  at  a  profit  by  keeping- 
them  a  short  time.  He  said  he  was  willing  to  give  a  written - 
guarantee  to  anybody  that  would  buy  the  lots  that  they 
would  rise  in  value.  He,  defendant,  still  did  not  take  the- 
lots.  Albert  was  going  back  to  Toronto,  and  he,  defendant, 
sent  word  to  Mr.  Garland  that  he  would  take  part  of  the  lots 
and  give  him  the  claim  against  Albert.  This  was  some  timo 
in  May.  He,  defendant,  sent  word  to  say  that  if  he  would 
do  that,  plaintiff  to  meet  him,  defendant,  in  Hamilton. 
The  plaintiff  did  not  meet  him  in  Hamilton.  His,  defen- 
dant's son,  went  to  Toronto  to  see  if  he  could  settle  with  his 
creditors.  That  night  his  son  told  him  what  the  plaintiff 
said  ;  and  on  account  of  what  he  said  he  went  to  Toronto 
and  found  he  was  not  likely  to  make  any  settlement  with 
his  creditors  ;  and  he,  defendant,  began  to  think  perhaps  he- 
should  have  taken  the  plaintiff's  offer.  He  came  back  and 
did  take  his  offer,  gave  him  the  note,  and  took  the  lots. 
He,  defendant,  knew  nothing  about  the  lots  except  the  time- 
he  went  to  see  them.  He  got  no  information  from  anybody 
else  about  their  value.  The  transaction  was  carried  out  in 
Hamilton  in  the  office  of  Bruce,  Walker  &  Burton.  No 
one  acted  for  him,  defendant.  They  were  the  plaintiff's 
solicitors.  He,  defendant,  saw  a  map  in  Mr.  Walker's  office 
of  this  property.  (Map  produced).  This  is  not  the  map. 
The  lots  were  in  front  of  Garrick's  house.  At  the  inter- 
view in  Mr.  Walker's  office,  the  plaintiff  represented  the 
lots  as  being  high  and  dry,  fit  for  building  purposes,  and 
fully  worth  what  he,  defendant,  was  giving  for  them.  The 
plaintiff  wrote  him,  defendant,  about  the  time  the  note  was 
coming  due.    He  asked  him,  defendant,  to  renew  the  note^ 
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He  renewed  it  because  Mr.  Garland  gave  him  to  under- 
stand— told  him  in  the  first  place  he  would  have  paid  the 
note  if  he  had  had  the  money,  and  he  always  gave  him  to 
-understand  he,  would  not  have  that  note  to  pay,  because  he 
defendant,  supposed  plaintiff  did  not  think  he,  defendant 
had  a  right  to  pay  it.    He  did  not  know  why.    He  told 
him,  defendant,  that  in  Hamilton,  going  from  the  Dominion 
Hotel  to  Mr.  Walker's  office,  where  they  renewed  the  note. 
The  defendant  did  not  pay  any  interest  or  discount.  He 
proposed  to  pay  the  discount.    When  he  first  spoke  about 
renewing  the  note  he  spoke  about  renewing  it  for  a  year, 
and  when  he  got  there  he  proposed  to  renew  it  for  four 
months,  and  he  paid  the  discount.    He  understood  from 
the  plaintiff  that  he  would  pay  the  note,  and  he,  defendant, 
would  never  have  to  pay  it.    He  did  not  know  as  there 
was  anything  very  particular  said  about  it,  more  than  he 
understood  the  plaintiff  would  settle  that  note.   He  wanted 
(it  settled ;  he  was  afraid  of  it  affecting  this  other  suit  of 
his — only  for  that.    He  understood  from  him  he  would 
settle  it.    He  always  said  it  was  going  to  affect  that  suit- 
He  did  not  say  anything  about  coming  on  him,  defendant' 
for  that  note.    He  did  not  think  anything  was  said  very 
definite  about  what  he  was  going  to  do  about  the  note.  He 
did  not  wish  to  make  any  definite  promises.     He  let  it  go 
^t  that,  and  gave  him  the  renewal.  He  had  not  been  able  to 
get  anything  for  the  lots  in  question.    He  did  not  get  an 
offer.    He  made  some  effort  to  exchange  them  for  property 
in  Ontario,  a  little,  not  much.  He  told  the  plaintiff  in  May, 
when  he  was  going  out,  they  were  still  friends,  to  try  and 
dispose  of  them,  and  he  said  he  would.    He  said  he  would, 
but  he  said  not  to  try  to  shove  sales  as  it  would  only 
affect  the  rest  of  his  property.    He  had  more  property 
there.    He  does  not  know  what  the  lots  are  worth  now. 
He  never  saw  the  lots  at  all. 

In  cross-examination  defendant  admitted  that  he  went 
to  Manitoba  for  the  purpose  of  speculating  in  land,  and 
stayed  with  a  cousin,  a  land  agent  in  Portage  LaPrairie, 
^nd  had  gone  as  near  to  the  lots  in  question  with  him  as 
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with  the  plaintiff,  and  that  he  was  in  the  offices  of  other 
land  agents  enquiring  about  properties. 

There  was  conflicting  evidence  as  to  the  value  of  the  pro- 
perty, some  putting  the  value  of  the  land  in  question  and 
lands  in  neighborhood  at  from  $50  to  $800  a  lot ;  and  it 
appeared  that,  although  there  were  no  transactions  in  the 
sale  of  land  in  1882,  it  was  held  at  high  prices.  In  1883- 
4  &  5,  it  was  not  worth  more  than  farm  land,  $25  or  $30 
an  acre. 

The  jury  found  the  amount  due  on  the  note  was  $1,590  ; 
and  that  the  defendant  was  induced  to  enter  into  the  con- 
tract with  the  plaintiff  by  the  fraudulent  representation  of 
the  plaintiff ;  and  they  found  the  defendant's  damages  to 
be  $1,590  ;  and  judgment  was  entered  in  the  defendant's 
favour. 

In  Easter  Sittings,  Guthrie,  Q.  C,  obtained  an  order  Tiisi 
to  set  aside  the  judgment  entered  for  the  defendant,  and 
to  enter  judgment  for  the  plaintiff. 

During  the  same  sittings,  June  4,  1885,  Guthrie,  Q.  C, 
supported  the  order.  There  was  no  evidence  to  go  to  the 
jury  of  any  false  or  fraudulent  representation.  The  represen- 
tation must  not  only  be  false  and  fraudulent,  but  it  must  be 
acted  upon.  The  evidence  shews  that  the  defendant  did 
not  act  upon  it,  but  on  his  own  personal  knowledge.  It  is 
merely  an  attempt  on  his  part  to  get  rid  of  the  property 
because  its  speculative  value  had  fallen,  or,  as  it  is  called, 
"  the  boom  had  burst."  There  certainly  must  be  a  verdict 
for  the  plaintiff.  He  referred  to  Smith  v.  Chachuick,  9  App. 
Cas.  187  ;  Schultz  v.  Wood,  6  S.  C.  R.  585, 601,  611-15,  633. 

Osier,  Q.  C,  contra.  There  clearly  was  misrepresentation 
as  to  value,  and  also  as  to  the  location  of  the  property.  The 
case  was  properly  left  to  the  jury,  and  their  finding  cannot 
be  interfered  with :  Smith  v.  Land  House  Property  Cor- 
poration, 28  Ch.  D.  7 ;  Kenner  v.  Harding,  28  Am.  R.  615, 
617;  Graffenstein  y.  Epstein,  SS  Am.  R.  171 ;  Hay  garth  v. 
Wearing,  L.  R.  12  Eq.  320  ;  Ingram  v.  Thorp,  7  Hare,  74; 
Wall  V.  Stuhhs,  1  Madd.  80 ;  Kerr  on  Frauds,  2nd  ed.,  43,. 
et  seq. 
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June  27,  1885.  Cameron,  C.  J. — I  am  of  opinion  judg- 
ment should  be  entered  for  the  plaintiff  for  the  amount  of 
the  note  and  interest  $1,590  as  found  by  the  jury;  and  the 
evidence  being  very  strong  against  there  having  been  any 
deceit  or  fraud  practised  upon  the  defendant  to  induce  him 
to  enter  into  the  contract  to  purchase  the  land,  there  must 
be  a  new  trial  upon  the  counter-claim  with  costs  to  abide 
the  discretion  of  the  Judge  at  the  trial. 

The  defendant  is  clearly  upon  the  fticts  not  entitled  to 
have  the  contract  rescinded,  and  must  rely  upon  his  action 
for  deceit.  I  do  not  think  there  is  anything  in  the  defen- 
dant's own  evidence  to  make  out  a  case  for  the  jury;  and 
were  it  not  that  he  says  the  land  he  was  buying  was 
represented  to  be  in  front  of  Garrick's  house  there  would 
not  be  a  scintilla  of  evidence  to  submit  to  the  jury. 

As  to  that  the  circumstances  would  seem  to  be  entirely 
against  the  defendant,  and  the  evidence  of  the  plaintiff  and 
Mr.  Walker,  his  solicitor,  which  is  quite  in  accord  with  the 
probabilities,  shews  that  the  selection  of  the  lots  was  made 
by  the  defendant  himself  from  the  map  produced  at  the 
trial.  Mr.  Walker's  words,  as  given  in  the  shorthand  notes, 
are  :  "  This  map  now  produced,  or  a  duplicate  of  it  certified 
by  the  same  man,  was  then  spread  out.  I  asked  Thompson 
if  he  had  seen  the  lots,  and  he  said  he  had.  Garland  told 
him  he  could  select  any  lots  on  this  map  with  the  excep- 
tion of  those  in  front  of  the  house  which  had  been  sold  to 
Blackburn,  and  he  sat  down  there,  1  suppose  he  was  look- 
ing over  the  map  half  an  hour,  but  finally  he  selected  a 
block.  He  finally  selected  this  one,  and  the  conveyance  of 
it  was  prepared." 

If  the  defendant's  evidence  on  this  point  had  been  much 
more  explicit  and  positive  than  it  is,  the  respectability  of 
Mr.  Walker,  who  has  no  interest  in  the  question,  should 
entitle  his  evidence  to  much  greater  weight  than  that  of 
the  defendant  on  account  of  the  latter  being  directly  and 
pecuniarly  interested.  But  there  being  a  conflict  l)etween 
the  defendant  and  Mr.  Walker,  the  ciedit  to  be  attached 
to  them  is  for  the  jury.    And  so,  though  the  evidence  of 
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the  alleged  deceit  or  fraud  is  entirely  too  light  to  justify 
the  Court  in  allowing  the  judgment  for  the  defendant  to 
stand,  I  do  not  think  we  ought  to  take  the  case  entirely 
into  our  own  hands  and  determine  it  upon  the  material 
before  us,  as  perhaps  we  have  the  power  to  do  under  Rule 
S21  of  the  Ontario  Judicature  Act. 

In  Smith  v.  Chadwick,  9  App.  Cas.  190,  Lord  Selborne 
thus  states  the  obligation  of  the  plaintiff,  who  seeks  to 
recover  in  an  action  for  deceit,  as  to  proof :  "  I  conceive  in 
an  action  for  deceit  like  the  present  it  is  the  duty  of  the 
plaintiff  to  establish  two  things  :  First,  actual  fraud,  which 
is  to  be  judged  of  by  the  nature  and  character  of  the 
representations  made,  considered  with  reference  to  the 
object  for  which  they  were  made,  the  knowledge  or  means 
of  knowledge  of  the  persons  making  them,  and  the  inten- 
tion which  the  law  justly  imputes  to  every  man  to  pro- 
duce those  consequences  which  are  the  natural  result  of  his 
acts.  And,  secondly,  he  must  establish  that  this  fraud  was 
the  inducing  cause  to  the  contract,  for  which  purpose  it 
must  be  material,  and  it  must  have  produced  in  his  mind 
an  erroneous  belief  influencing  his  conduct." 

I  think  in  the  present  case,  the  defendant  entirely  failed 
to  shew,  in  accordance  with  what  Lord  Selborne  deemed 
essential,  actual  fraud ;  and  that  the  defendant  was 
induced  by  the  representations  of  the  plaintiff  to  enter  into 
the  contract.  About  the  time  this  transaction  took  place 
there  was  much  wild  and  injudicious  speculation  in  lands 
in  Manitoba  and  the  North-West,  and  the  defendant 
bought,  unfortunately  for  himself,  just  shortly  before  the 
time  at  which,  to  use  the  expression  of  one  of  the  witnesses, 
the  "  boom  busted"  and  the  price  of  lands  wdthin  the 
boundaries  of  so-called  towns  dropped  suddenly  to  its 
legitimate  value  as  farm  land.  For  this  state  of  things, 
the  plaintiff  was  in  no  manner  responsible,  and  the 
defendant  should  bear  the  consequence  of  what  ex  post  facto 
wisdom  alone  demonstrates  was  a  folly. 

The  plaintiff's  legitimate  claim  on  the  note  ought  not  to 
be  delayed  in  enforcement,  and  kept  in  abeyance,  until  the 
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defendant,  if  he  is  so  advised,  has  his  counter  claim  again 
submitted  to  the  jury ;  and  judgment  must  therefore  be 
entered  for  the  plaintiff,  as  above  indicated,  with  costs  of 
suit;  and  the  costs  in  respect  of  the  counter-claim  and  new 
trial  will  be  left  to  the  discretion  of  the  learned  Judge  at 
the  trial. 

Galt  and  Rose,  J  J.,  concurred. 

Judgment  accordingly. 


[CHANCERY  DIVISION.] 

BeATTY  ET  AL.  V.  NeELON  ET  AL. 

Misrepresentation — Action  of  deceit — Abatement — Death  of  one  defendant — 
Parties — Locus  standi. 

The  plaintiffs,  formerly  owners  of  a  line  of  steamers,  brought  this  action 
against  the  defendants,  who  were  formerly  owners  of  another  line  of 
steamers,  alleging  that  by  certain  misrepresentations  on  the  part  of  the 
defendants  as  to  certain  contracts  alleged  by  them  to  be  held  in  con- 
nection with  their  line,  they,  the  plaintiffs,  were  induced  to  enter  into 
an  agreement  with  the  defendants  for  the  amalgamation  of  the  two 
lines  and  the  formation,  in  connection  with  the  defendants,  of  a  joint 
stock  company  to  own  and  run  the  same,  and  seeking  damages  in  respect 
of  such  misrepresentations.  One  of  the  defendants  died  after  issue 
joined. 

Held,  that  nevertheless  the  action  could  be  proceeded  with  against 

the  surviving  defendants. 
Held,  also,  that  the  action  was  rightly  brought  by  the  present  plaintiff, 

and  not  by  the  company. 

The  bill  in  this  suit,  which  was  brought  against  Syl- 
vester Neelon,  John  C.  Graham,  and  George  Campbell,  filed 
on  February  2 1st,  1881,  stated  that  before  December  29th, 
1876,  the  plaintiffs  were  the  owners  of  a  line  of  steamboats 
running  from  the  town  of  Sarnia  to  the  city  of  Duluth  and 
Lake  Superior  and  intermediate  ports,  and  that  on  and 
prior  to  the  said  date,  the  defendants  were  the  owners  of  a 
line  of  steamboats  running  from  the  town  of  Windsor  to 
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Duluth  and  intermediate  ports :  that  the  steamboats- 
belonging  to  the  plaintiffs  were  called  "  The  Quebec,"  "The 
Ontario,"  and  "  The  Manitoba,"  and  the  steamboats  belong- 
ing  to  the  defendants  were  called  "  The  Sovereign,"  and 
"The  Asia":  that  on  December  29th,  1876,  the  plaintiffs 
and  the  defendants  entered  into  an  agreement  to  form 
themselves  into  a  Joint  Stock  Company  :  that  the  stock  of 
the  company  was  to  be  $250,000,  and  to  be  held  in  shares 
of  $500  each  :  that  the  plaintiffs  agreed  to  transfer  to  the 
company  their  three  steamboats  and  all  their  interest  in 
any  contracts  into  which  they  had  entered  in  respect  to 
the  said  vessels,  and  all  the  boats,  &c.,  belonginof  to  the  said 
vessels,  and  used  therewith,  and  also  the  office  furniture 
and  stationery  of  the  firm  of  J.  H.  Beatty  &  Co.,  at  Sarnia, 
and  that  it  was  agreed  that  they  should  receive  in  paid-up 
stock  in  the  company  as  follows,  that  is  to  say :  James  H. 
Beatty,  211  shares  ;  Henry  Beatty,  126  shares  :  John  D. 
Beatty,  43  shares  :  that  the  said  Sylvester  Neelon  had 
agreed  to  convey  to  the  said  company  the  steamer 
"  Sovereign,"  and  all  the  boats,  &c.,  and  the  said  John  C. 
Graham  and  George  Campbell  had  agreed  to  transfer  to 
the  company  the  steamer  "Asia,"  and  all  the  boats,  &c., 
and  all  the  good  will  of  the  said  business  carried  on  by  the 
said  Neelon,  Graham,  and  Campbell  in  connection  there- 
with, and  all  contracts  and  connections  of  them  and  by 
them  in  connection  with  the  Windsor  and  Lake  Superior 
Line  of  Steamers,  and  that  they  should  receive  therefor  paid 
up  stock  of  the  company  as  follows :  Sylvester  Neelon,  40 
shares  ;  Graham,  30  shares  ;  Campbell,  30  shares  :  that  the 
name  of  the  company  was  to  be  The  North  West  Transpor- 
tation Company,  and  the  parties  were  to  become  partners 
until  they  had  procured  the  charter  of  incorporation  :  that 
before  entering  into  the  agreement  the  plaintiffs  and  the 
defendants  stated  to  each  other  the  position  of  their 
respective  lines  of  steamboats  and  the  contracts  possessed 
by  each :  that  the  plaintiffs  stated  as  i:he  fact  was  and 
is,  that  they  had  a  written  contract  for  carrying'' 
Her  Majesty's  mails  for  four  years  from  March,  1876„ 
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under  which  they  "vvould  receive  $7,000  per  annum,  and 
the  defendants  stated  they  had  a  written  contract  for 
carrying  Her  Majesty's  mails  from  Windsor  to  Duluth,  for 
four  years  from  the  spring  of  1876,  under  which  they  were 
receiving  and  would  receive  during  the  said  four  years  for 
each  and  every  trip  from  Windsor  to  Duluth,  the  sum  of 
$100  :  that  it  was  agreed  that  the  stock  should  be  dis- 
tributed between  the  plaintiffs  and  the  defendants  in  pro- 
portion to  the  values  placed  on  their  respective  steamboats, 
and  furniture,  &c.,  connected  therewith,  and  the  contracts 
possessed,  and  enjoyed  by  each  of  the  said  lines,  and  the 
question  as  to  the  mail  contracts  of  each  of  the  said  lines 
was  considered  and  was  a  most  material  and  important 
element  in  fixing  the  respective  values  as  the  defendants 
well  knew :  that  the  defendants  for  the  purpose  of  mis- 
leading and  deceiving  the  plaintiffs,  and  for  the  purpose  of 
increasing  the  values  to  be  placed  upon  their  boats,  and 
other  property  to  be  contributed  by  them  to  the  company, 
falsely  and  fraudulently  represented  to  the  plaintiffs  that 
they,  the  defendants,  had  a  written  contract  with  the 
Government  of  Canada  for  carrying  the  mail  on  their 
boats  from  Windsor  to  Duluth  for  four  years  from  the 
spring  of  1876,  under  which  they  were  entitled  to  receive 
during  the  said  period  for  each  trip  of  their  boats  from 
Windsor  to  Duluth  the  sum  of  $100  :  that  the  plaintiffs,, 
relying  on  the  said  statement  and  believing  it  to  b& 
true,  entered  into  the  said  agreement :  that  the  Joint 
Stock  Company  was  afterwards  formed  by  letters  patent 
of  the  Dominion  of  Canada  under  the  name  of  "  The 
Northwest  Transportation  Company,"  dated  the  5th  of 
March,  1877 :  that  subsequent  to  the  date  of  the  agree- 
ment and  before  the  issuing  of  the  letters  patent 
it  was  agreed  between  the  plaintiffs  and  defendants  that 
the  stock  of  the  company  should  consist  of  600  shares, 
of  $500  each,  instead  of  500  shares  as  agreed  upon,  and 
that  the  600  shares  should  be  distributed  between  them  in 
the  proportion  in  which  they  were  under  the  said  agree- 
ment to  receive  the '  500  shares  :  tliat  the  plaintiffs  and 
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defendants  were  the  first  directors  of  the  company,  and 
they  continued  so  until  about  the  5th  of  March,  1878, 
when  the  defendant  Campbell  ceased  to  be  a  director,  and 
thereafter  the  plaintiffs  and  the  other  defendants  had 
continaed  to  be  the  directors  of  the  company,  and  the 
said  Neelon  was  the  president  of  the  company :  that  after 
the  formation  of  the  company  and  the  issuing  of  the  letters 
patent,  and  after  the  defendants  had  received  their  stock, 
the  plaintiffs  for  the  first  time  learned,  as  the  fact  was  and 
is,  that  the  defendants  had  no  written  or  binding  mail 
contract  with  the  Government,  as  alleged  and  represented 
by  them,  but  had  merely  a  verbal  agreement  with  the 
Government  from  3^ear  to  year :  that  the  Government, 
after  the  formation  of  the  company,  refused  to  continue 
the  said  verbal  ^igreement,  or  to  pay  the  sum  of  $100  per 
trip,  as  represented  by  the  defendants,  in  respect  of  the 
said  mails,  and  although  the  said  steamboats  entitled 
thereto  have  continued  to  run  from  Windsor  to  Duluth 
the  company  have  wholly  lost  the  said  sum  of  $100  per 
trip,  whereby  the  plaintiffs  have  suffered  loss  as  such 
shareholders  by  reason  of  the  said  misrepresentations : 
that  at  the  time  of  makinof  the  paid  ao^reement  the  defen- 
dants  were  under  contract  with  the  town  of  Windsor  to 
run  their  said  steamboats  weekly  from,  the  towD  of  Windsor 
to  Prince  Arthur's  Landing,  on  Lake  Superior,  and  inter- 
mediate ports,  for  a  period  of  three  years,  of  which  two 
had  then  expired,  and  under  the  said  contract  the  defen- 
dants were  to  receive  from  the  town  of  Windsor  therefor 
at  the  rate  of  $2,000  per  annum  for  each  of  the  said  three 
years  :  the  defendants  at  and  prior  to  the  time  of  entering 
into  the  said  agreement  stated  to  the  plaintiffs  that  the 
said  contract  was  one  of  the  contracts  which  they  would 
under  the  said  agreement  transfer  to  the  said  company, 
and  that  the  company  when  formed  would  have  the  benefit 
thereof,  and  it  was  on  the  faith  of  such  statements  that 
the  agreement  was  entered  into :  that  the  company  has 
since  the  agreement  and  during  the  last  of  the  said  three 
years  run  one  of  their  said  boats  weekly  from  Windsor  to 
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Prince  Arthur's  Landing  and  intermediate  ports  :  that  the 
defendants  have  received  the  full  sum  of  $6,000  from  the 
town  of  Windsor  under  their  contract,  and  refuse  to 
account  therefor,  and  refuse  to  transfer  to  the  company 
the  said  contract,  or  the  benefit  of  any  portion  thereof,  and 
refuse  to  account  in  respect  of  the  $2,000  received  for  the 
said  third  year. 

And  the  plaintiffs  submitted  the  defendants  should  be 
ordered  to  pay  such  loss  and  damages  as  the  plaintiffs 
had  sustained  by  reason  of  the  misrepresentions  of  the 
defendants  aforesaid,  and  by  reason  of  the  refusal  of  the 
defendants  to  account  in  respect  of  the  said  $2,000,  and 
their  failure  to  carry  out  or  make  good  their  said  repre- 
sentations, on  the  faith  of  which  the  plaintiffs  entered  into 
the  said  agreement. 

By  their  joint  and  several  answer  the  defendants  denied 
all  fraud  and  misrepresentation  ;  or,  that  the  plaintiffs 
were  ignorant  before  signing  the  contract  of  the  terms  upon 
which  they,  the  defendants,  had  been  carrying  the  mails  ; 
and  they  alleged  that  the  plaintiffs  had  no  locus  standi  to 
complain  of  any  of  the  matters  in  the  bill  mentioned  :  that 
the  corporation  were  the  proper  persons  to  complain,  and 
they  claimed  the  benefit  of  this  defence,  as  if  they  had 
formally  demurred  to  the  bill ;  they  also  claimed  the  bene- 
fit of  K  S.  0.  c.  127,  s.  9,  and  set  up  other  defences  not 
necessary  to  further  mention  here. 

The  case  was  heard  before  Wilson,  C.  J.,  on  the  13th  and 
14th  of  May,  1884. 

jD.  McCarthy.  Q.  C,  and  /.  //.  Macdonald,  with  him, 
for  the  plaintifis. 

J.  Bethune,  Q.  C,  for  the  defendants,  objected  that  the 
case  should  not  be  proceeded  with  until  the  estate  of 
Graham,  who  died  since  issue  joined,  was  represented, 

McCaiihy,  contra.  This  is  a  proceeding  for  deceit — for 
a  wrong  in  which  each  and  all  of  the  parties  are  wrong- 
doers.   Besides  the  action  has  not  abated  by  reason  of 
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Graham's  death,  but  survives.  It  is  not  necessary 
Graham's  estate  should  be  represented  :  Lloyd  v.  Dimmack, 
7  Ch.  D.  398  ;  Ashley  v.  Taylor,  10  Ch.  D.  768  ;  Seddon 
V.  Cronk,  10  Sim.  79 ;  0.  J.  A.  1881,  Kules  383,  385. 

Wilson,  C.  J.,  allowed  the  case  to  go  on  against  the  two 
f?urviving  defendants. 

The  case  was  then  proceeded  with,  and  evidence  taken. 

J.  Bethune,  Q.  C,  for  the  defendants.  Even  if  the  case 
is  sustained  by  the  evidence,  the  proceedings  should  have 
been  by  and  in  the  name  of  the  North-West  Transporta- 
tion Company  :  McMurray  v.  Northern  R.  W.  Co.,  22  Gr. 
476  ;  Gray  v  Lewis,  L.  R.  8  Ch.  at  p.  1050 ;  Macdougall 
v.  Gardiner,  1  Ch.  D.  13,  and  the  company  cannot  be  added 
now,  as  the  Statute  of  Limitations  is  a  bar :  Smith  v. 
Chadwick,  20  Ch.  D.  27,  shows  the  grounds  upon  which 
relief  may  be  obtained  in  an  action  for  deceit. 

D.  McCarthy,  Q.  C,  for  the  plaintiffs.  The  bargain  was 
between  the  three  plaintiffs  and  the  three  defendants. 
Whatever  was  said  or  done  then  was  wholly  between  them 
personally.  If  deceit  or  misrepresentation  were  practised 
then  a  cause  of  action  at  once  arose,  and  that  is  the 
foundation  of  the  present  proceeding.  If  there  is  respon- 
sibility, it  lies  upon  the  three  defendants  individually.  The 
company  has  nothing  to  do  with  the  misrepresentation  or 
deceit  which  took  place  before  the  company  was  formed : 
Hawlins  v.  Wickham,  3  DeG.  &  J.  304  ;  S.  C.  5  Jur.  N.  S. 
278. 

September  1st,  1884.  W^ILSON,  C.  J. — I  am  of  opinion 
the  action  well  lies  as  it  is  brought  by  the  individual  part- 
ners of  the  one  line  against  the  individual  partners  of 
the  other  line,  if  the  case  made  out  be  found  to  be  proved 
against  the  defendants. 

[The  learned  Chief  Justice  then  proceeded  to  consider 
the  evidence  adduced  and  found  therein  in  favour  of  the 
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plaintiffs'  contention,  though  with  some  degree  of  doubt, 
giving  judgment  in  their  favour  for  an  account,  and  costs 
of  action.!  (a) 

A.  H.  F.  L. 

[This  case  has  been  carried  to  the  Court  of  Appeal.] 


[CHANCERY  DIVISION.] 

Waters  v.  Donnelly. 

Contract — Undue  advantage — Inequality  between  the  parties — Rescission. 

If  two  persons,  no  matter  \^  hether  a  confidential  relationship  exists  be- 
tween them  or  not,  stand  in  such  a  relation  to  each  other  that  one  can 
take  an  undue  advantage  of  the  other,  whether  by  reason  of  distress, 
or  recklessness,  or  wildness,  or  want  of  care,  and  when  the  facts  shew 
that  one  party  has  taken  undue  advantage  of  the  other  by  reason  of  the 
circumstances  mentioned,  a  transaction  resting  upon  such  unconscionable 
dealing,  will  not  be  allowed  to  stand. 

Held,  therefore,  in  the  present  case,  affirming  the  decision  of  Osler,  J. 
A., — it  appearing  upon  the  evidence  set  out  below,  that  the  plaintiff 
being  overmatched  and  overreached  by  the  defendant,  without  infor- 
mation and  without  advice,  had  made  a  most  improvident  exchange  of 
certain  real  and  personal  property  of  his  own  for  certain  real  and  per- 
sonal property  of  the  defendant — the  plaintiff  was  entitled  to  have  the 
transaction  rescinded ;  that  the  plaintiff 's  general  condition  of  igno- 
rance, his  want  of  skill  in  business,  and  his  comparative  imbecility  of 
intellect,  were  such  as  to  require  the  Court  to  deliver  him  from  the 
disadvantages  of  a  transaction  which  he  would  not  have  entered  into 
had  he  been  properly  advised  and  protected. 

This  was  an  action  brought  by  W.  H.  Waters  against 
G.  Donnelly.  It  appeared  that  the  plaintiff  had  entered 
into  a  written  agreement  in  1883  with  the  defendant  to 
exchange  certain  lands  and  chattels  of  his  for  certain  lands 

(a)  It  may  be  worth  noticing  that  as  to  the  boniis  of  the  town  of  Wind- 
sor, the  learned  Chief  Justice  held  as  follows  : 

"As  to  the  Windsor  bonus,  I  accept  the  plaintiffs'  account  of  what 
took  place  about  it  during  these  negociations,  and  besides  I  am  of  opinion 
the  bonus  was  granted  for  the  actual  yearly  service  to  be  performed,  and 
as  the  plaintiffs  did  perform  that  service  which  they  would  not  otherwise 
have  performed,  they  arc  entitled  to  the  benefit  of  the  one-third  of  it,  or 
12,000  for  the  year  1877."— Rep. 
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and  chattels  belonging  to  the  defendant,  and  comprising  a 
livery  stable  and  appurtenances.  The  terms  of  the  agree- 
ment, and  the  circumstances  under  which  it  was  entered 
into,  sufficiently  appear  from  the  judgments.  In  his  plead- 
ings the  plaintiff  asked  merely  that  the  true  agreement 
between  himself  and  the  defendant  might  be  enforced,  and 
that  the  agreement  in  Avriting  might  be  declared  not  to  be 
the  true  agreement,  and  that  he  might  be  relieved  from  it. 
At  the  trial  of  the  action,  however,  he  asked  leave  to 
amend,  and  to  claim  to  have  the  agreement  rescinded  for 
improvidence,  which  amendment  was  allowed. 

The  writ  in  the  action  was  issued  on  February  11th,  1884. 
The  action  was  tried  before  Osier,  J.  A.,  at  St.  Catharines,, 
on  April  23rd,  1S84. 

W.  JSr.  Miller,  for  the  plaintiff. 

McClive  and  Pattison,  for  the  defendant. 

May  27th,  1884.  Osler,  J.  A. — The  action  is  brought 
by  a  man  named  Waters,  who  was  the  owner  of  a  peach 
orchard  in  or  near  Niagara,  formerly  belonging  to  his- 
father ;  and  he  seems  to  have  been  desirous  of  entering 
into  another  business,  that,  namely,  of  keeping  a  livery 
stable ;  and  the  action  as  it  is  now  framed  upon  the  record, 
is  an  action  to  reform  an  agreement  said  to  have  been 
entered  into  between  himself  and  Donnelly,  who  was  the 
owner  of  the  livery  stable  in  question. 

As  I  said  to  Mr.  Miller  at  the  trial,  neither  the  case  as. 
presented  originally,  nor  the  evidence  as  it  ultimately 
shaped  itself,  admitted  of  anything  like  a  finding  for  the 
plaintiff  on  the  case  as  shaped  upon  the  pleadings.  There 
was  no  evidence  upon  which  I  could  act,  such  as  is  recog- 
nized and  acted  upon  by  either  Courts  of  Law  or  Equity  in 
dealing  with  an  action  of  that  kind,  no  evidence  upon 
w^hich  I  could  come  to  any  conclusion  as  to  whether  there 
was  in  fact  any  concluded  agreement  between  the  parties 
other  than  that  which  appeared  to  have  been  reduced  to 
writing.  As  I  said  to  Mr.  Miller,  it  is  impossible  for  the 
plaintiff*  to  maintain  the  case  on  that  ground. 

But  the  evidence  shaped  itself  entirely  differently,  and  I 
think  the  parties,  to  a  great  extent,  put  their  case  on  the 
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ground  that  under  the  circumstances  the  bargain,  such  as 
it  ultimately  turned  out  to  be,  was  one  which  a  Court  of 
Equity  would  set  aside  in  view  of  the  position  in  which 
the  parties  stood  towards  each  other,  and  on  the  ground 
that  it  was  a  case  in  which  a  Court  of  Equity  would  act, 
because  an  undue  advantage  had  been  taken  of  the  plain- 
tiff by  the  defendant,  and  on  the  ground  that  they  were 
not  dealing  with  each  other  on  equal  terms. 

Leave  was  given  to  amend  the  pleadings.  The  parties 
at  the  trial  were  not  taken  by  surprise  by  the  amendment, 
so  that  the  case  comes  down  to  this :  whether  the  evidence 
will  admit  of  a  rescission  of  the  agreement  on  any  such 
ground  as  that. 

Now  the  position  of  the  parties  has  to  be  looked  at. 
The  plaintiff  is  a  man  of  about  twenty-seven  or  twenty- 
eight,  and  there  is  a  great  mass  of  evidence  which  would 
lead  one  to  the  conclusion  that  he  is  very  far  from  being 
intelligent ;  not  only  that  he  is  not  a  business  man,  but  is 
a  man  of  a  lower  degree  of  intelligence  than  most  men. 
He  is  a  man  whom  I  should  describe  as  decidedly  weak 
minded  and  very  easily  led ;  coming  to  that  conclusion  not 
only  from  his  examination,  but  from  the  evidence  of  a 
number  of  witnesses  who  spoke  of  his  disposition.  He 
would  seem  to  be  a  man  who,  when  he  once  had  set  his 
mind  on  anything,  wdthout  forming  any  judgment  as  to 
the  propriety  of  the  course  which  he  desired  to  take,  or 
considering  the  value  of  that  which  he  desired  to  get, 
would  be  very  easily  induced  to  do  anything  in  order  to 
get  it.  The  defendant,  on  the  other  hand,  is  a  man  who, 
I  should  say  from  his  appearance  and  manner  in  the  box, 
is  rather  above  the  average  of  the  capacity  of  business 
men,  and  I  should  call  him  a  remarkable  shrewd  intelligent 
man.  I  do  not  mean  for  a  moment  to  suggest,  nor  do  I 
think  he  is  a  man  who  would  deliberately  and  wilfully 
take  any  advantage  of  his  neighbour,  but  still  he  is  a  man 
with  whom  the  plaintiff  would  be  by  no  means  on  eqnal 
terms.  While  the  plaintiff  cannot  be  described  as  imbecile, 
he  would  be  very  much  like  wax  in  the  hands  of  a  man 
like  the  defendant.  I  do  not  think  that  is  an  unfair 
description  of  the  relative  ability  of  the  two  parties. 

Now  that  being  their  relative  capacity,  how  docs  tlie 
agreement  which  was  afterwards  entered  into,  come  to  be 
brought  about  ? 

The  first  time  the  two  parties  seem  to  have  come 
together  was  an  occasion  when  the  plaintiff  desired  to 
50— VOL.  IX  O.R. 
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l>orrow  $200  from  the  defendant.  The  defendant  did  not 
want  to  lend  it,  and  a  conversation  seems  to  have  pro- 
ceeded between  them,  in  which  a  suggestion  was  made  (I 
do  not  know  on-  whose  part  the  suggestion  came,  but  I 
rather  think  it  proceeded  from  the  plaintiff),  a  suggestion 
that  the  defendant  should  buy  the  plaintiff's  peach  orchard, 
and  the  plaintiff  should  take  over  the  defendant's  livery- 
stable.  The  defendant  held  back.  Whether  he  did  so  for 
a  purpose,  or  whether  he  did  not  really  want  to  dispose  of 
his  livery  business,  I  do  not  say.  But  at  all  events  he 
declined  to  enter  into  any  bargain  with  the  plaintiff,  and 
would  not  at  first  negotiate  with  him  at  all  about  it.  Then 
the  plaintiff  seems  to  have  applied  to  a  man  named  Secord, 
and  also  to  Hutchinson,  to  try  to  negotiate  with  the  defen- 
dant to  effect  this  exchange,  and  the  plaintiff  went  so  far 
as  to  promise  Hutchinson  a  commission  of  $100  if  he  could 
induce  the  defendant  to  enter  into  a  bargain  with  him. 
Hutchinson,  I  should  say,  had  a  mortgage  of  $800  on  the 
plaintiff's  premises.  Hutchinson  and  Secord,  on  different 
occasions,  both  saw  the  defendant,  and  the  result  was  that 
an  interview  was  brought  about  between  them,  and  a 
memorandum  drawn  up.  They  met  at  Secord's  office. 
Secord  was  a  sort  of  conveyancer  and  half  lawyer  and 
commissioner,  and  he  seems  occasionally  to  have  acted  for 
the  plaintiff's  father  in  his  business,  among  other  things 
drawing  his  will.  ~  Such  as  he  was,  he  was  the  only  legal 
adviser  the  plaintiff  had,  and  I  cannot  say  from  anything  I 
saw  in  the  course  of  the  trial  that  he  either  did  attempt  to 
advise  the  plaintiff'  as  a  professional  man  would  have 
advised  him,  or  even  as  a  friend  would  have  advised  him. 
Nor  do  I  think  from  the  terms  he  was  on  with  Don- 
nelly, that  Secord  would  have  interfered  with  any  bar- 
gain that  Donnelly  might  have  desired  to  effect.  They 
met  at  Secord's  office,  and  there,  after  some  conver- 
sation, a  memorandum  was  prepared,  not  a  written  agree- 
ment, and  not  intended  to  be  a  final  agreement.  The 
plaintiff  valued  his  premises,  and  I  do  not  think,  from  the 
evidence,  overvalued  them.  He  placed  a  fair  value  upon 
them,  that  is  to  saj^  $7000,  which  was  a  fair  value  of  the 
property  according  to  the  evidence.  According  to  Secord's 
evidence  and  Donnelly's  too,  Donnelly  was  determined,  no 
matter  what  the  plaintiff's  property  was  worth,  to  have 
$700  to  boot  in  the  exchange,  and  he  says  he  told  the 
plaintiff  so.  The  plaintiff's  notion  was,  that  the  two 
properties  were  of  the  same  value,  but,  Donnelly  was 
determined  to  have  the  $700  more. 
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At  this  meeting  the  memorandum  was  drawn  up.  Waters's 
real  estate  and  chattels  were  valued  at  $7,000.  Donnelly's 
real  estate  consisted  of  three-quarters  of  an  acre  in  the 
town,  on  which  was  a  livery  stable,  and  there  was  a  quan- 
tity of  pi'operty  suitable  for  that  business,  viz.,  carriages, 
horses,  sleighs,  a  hearse,  omnibusses,  &c.  He  valued  the  real 
estate  at  $4,000,  and  the  others  at  various  sums  (set  oppo- 
site to  them  in  exhibit  8),  the  whole  valued  at  $7,370  ;  and 
below  that  there  is  an  item  of  good-will  $330  ;  so  that 
valuing  Donnelly's  property  at  $7,370,  and  the  good-will 
at  $330,  that  makes  up  the  difference  of  $700,  which  the 
defendant  required  to  have  to  boot  in  the  exchange.  There 
never  was,  and  it  is  not  pretended  that  there  was  any 
independent  valuation  or  any  attempt  on  the  part  of  the 
plaintiff  to  procure  a  valuation  of  Donnelly's  property,  nor 
is  there  any  suggestion  that  the  plaintiff  was  a  man  who 
could  form  an  opinion  of  the  value  of  Donnelly's  property. 
All  that  happened  in  regard  to  valuation  was,  that  Don- 
nelly put  the  figures  down,  and  made  up  a  valuation  of 
$370  more  than  Waters  placed  on  his  property ;  and  the 
plaintiff  added  to  that  valuation  a  sum  of  $330  for  the 
good-will.  On  the  back  of  the  memorandum.  Exhibit  8, 
there  is  this :  "  Donnelly  and  W.  H.  Waters  agree  to  ex- 
change properties  ;  Donnelly's  property  and  chattels  to  be 
taken  by  Waters  at  $7,370  ;  Water's  real  estate  and  chat- 
tels at  $7,000  ;  Donnelly  to  get  $330  for  good- will  of  his 
business,  and  to  lend  Waters  $300  and  pay  Hutchinson's 
mortgage.  Waters  to  give  Donnelly  a  mortgage  for  bal- 
ance, interest  at  9  per  cent."  The  parties  did  not  sign  that 
then,  and  this  memorandum.  Exhibit  8,  was  given  to 
Waters,  that  he  might  show  it  to  his  wife. 

Speaking  then  of  the  values  of  the  property,  I  do  not 
think  Donnelly's  property  was  worth  any  thing  like  $7,000, 
looking  at  the  sort  of  property  it  was,  and  what  it  was 
used  for,  although  it  may  have  been  the  only  property  of 
its  kind  in  the  town. 

Mr.  Miller — No,  my  Lord.  There  was  another  livery 
stable  there. 

His  Lordship — Well,  looking  at  it  altogether,  I  have 
come  to  the  conclusion  that  there  was  at  the  very  lowest 
a  difference  of  $2,000,  perhaps  as  much  as  $2,300,  between 
the  two  properties.  It  is  impossible  for  me  to  accept  the 
evidence  of  Hinnigan,  the  bailiff,  who  swears  these  figures, 
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or  figures  very  like  these,  were  figures  which  this  property 
would  bring  at  a  bailiff's  sale.  1  think  it  is  quite  impos- 
sible to  believe  the  bailiff.  Property  of  this  sort  would 
not  bring  anything  like  those  prices  at  a  bailiff's  sale, 
especially  in  a  place  where  there  was  not  likely  to  be  much 
competition. 

That  being  the  position  of  things,  they  went  next  day 
to  St.  Catharines,  Secord  meeting  them  there  or  going  with 
them.  In  St.  Catharines  they  met  in  Mr.  McClive's  office. 
Secord,  Donnelly,  Waters,  and,  I  think,  another  person 
were  present,  and  there  an  agreement  was  drawn  up  which 
is  in  the  defendant's  statement  of  defence.  That  agree- 
ment, on  looking  at  it,  is  certainly  not  such  an  agreement 
as  any  one  taking  this  memorandum,  Exhibit  8,  would  ever 
have  dreamt  of  drawing  out  from  it.  It  would  not  be 
possible  to  draw  such  an  agreement  from  this  Exhibit  8. 
As  I  read  Exhibit  8  it  may  be  capable  of  other  explana- 
tion, but  as  I  read  it  it  indicates  clearly  enough  that  as 
part  of  the  agreement  between  the  parties,  Donnelly  was 
to  pay  off  Hutchinson's  mortgage  ;  so  that  agreement  also 
says.  But  as  I  also  understand  them,  it  was  merely  to  be 
paid  off  by  way  of  loan.  I  do  not  know  that  the  plaintiff 
understood  that  was  the  agreement  of  the  previous  even- 
ing. The  agreement  as  drawn  up  the  next  day  ends  in  the 
plaintiff  executing  a  mortgage  to  Donnelly  for  $2,029. 

Now,  there  is  nothing  in  this  agreement.  Exhibit  8,  which 
says  Waters  was  to  buy  any  more  property,  and  throw  it 
into  the  property  which  Donnelly  and  he  were  bargaining 
about  on  the  previous  evening,  but  in  the  agreement  drawn 
up  on  the  following  day,  it  appears  Waters  was  to  procure 
some  other  lots  which  belonged  to  his  sisters,  and  throw 
that  in  with  the  real  estate  already  valued  at  $7,000.  This 
mortgage  is  drawn  for  $2,029,  made  up  in  this  way :  differ- 
ence between  the  values  of  the  properties  $700,  advance  of 
$300  as  arranged  for  in  Exhibit  8,  Hutchinson's  mortgage 
$800,  which  as  this  agreement  is  ultimately  drawn  up, 
although  Exhibit  8  provides  for  its  payment  by  Donnelly, 
is  nevertheless  to  be  paid  back  by  Waters  to  Donnelly,  and 
Waters  has  to  give  Donnelly  a  mortgage  to  secure  him 
for  the  payment  of  it,  and  a  further  sum  of  $250,  an  ad- 
vance made  by  Donnelly  to  buy  these  other  two  lots, 
making  in  all  $2,050,  the  difference  between  that  sum  and 
the  $2,029  being  explained  by  the  omission  of  some  small 
item. 
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That  is  the  way  the  agreement  was  ultimately  carried 
out.  There  was  nothing  more  in  the  agreement  drawn  in 
Mr.  McClive's  office,  and  I  have  nothing  beyond  general 
information  as  to  what  occurred  in  Mr.  Olive's  office,  Mr. 
Clive  who  was  counsel  in  the  case  not  himself  giving  evi- 
dence in  the  matter.  The  agreement,  it  is  said,  v/as  there 
read  over  to  the  plaintiff,  and  it  is  said  he  understood  it. 
I  take  leave  to  doubt  that  very  much.  It  seems  to  me 
very  improbable  that  such  an  agreement  as  that,  drawn  up 
in  the  terms  in  which  it  is,  could  be  recognized  very  readil}^ 
by  a  man  of  the  plaintiff  s  intelligence  as  implementing 
the  memorandum  of  the  previous  evening.  Secord  was 
there,  but  it  is  quite  improbable  that  he  either  did  advise 
or  was  a  man  capable  of  advising  Waters.  He  ultimately 
drew  up  the  documents  which  were  provided  for  by  this 
agreement,  not  at  that  time  and  place  but  shortly  after- 
wards. On  the  whole,  I  think,  Secord  did  not  go  further 
than  to  say  he  drew  up  the  documents,  and  did  not  advise 
him. 

When  the  papers  were  signed,  it  is  said,  but  I  do  not 
know  that  I  place  reliance  upon  that,  there  is  no  evidence 
that  they  were  not  read  over  to  Waters,  but  I  do  not  make 
any  special  finding  on  that.  I  think  it  is  quite  possible 
and  likely  they  were  read  over  when  they  were  signed. 

Now,  I  think  that  is  upon  the  whole  a  statement  of  the 
principal  facts  upon  which  the  case  must  turn.  At  the 
trial  I  felt  disposed  to  give  less  weight  than  I  think  I  am 
obliged  to  by  a  subsequent  examination  of  the  authorities 
to  the  difference  in  the  position  of  the  plaintiff  and  defen- 
dant, and  some  of  the  facts,  on  reflection,  have  struck  me 
as  having  a  rather  more  important  bearing  than  I  was  dis- 
posed to  attribute  to  them  before  I  had  more  fully  con- 
sidered the  case. 

There  is  no  doubt  of  the  existence  of  material  difference 
between  the  values  of  the  two  properties,  an  inadequacy 
of  consideration.  That  alone  is  not  to  be  taken  into  con- 
sideration, and  that  alone  will  not  suffice  to  avoid  a  trans- 
action between  the  parties.  Courts  do  not  exist  to  protect 
people  against  foolish  bargains,  and  unless  the  inadequacy 
of  consideration  is  so  gross,  unless  the  disparity  is  so  gross, 
as  Lord  Brougham  has  somewhere  described  it,  as  to  be 
heard  of  with  uplifted  hands  and  exclamations  of  astonish- 
meat,  it  is  not  a  ground  upon  which  (Joilrts  of  Equit}'  can 
interfere.  Nevertheless,  it  is  evidence,  and  it  is  to  be 
looked  at  in  cases  where  the  question  of  the  equality  of 
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position  between  parties  is  to  be  taken  into  consideration, 
and  where  an  undue  advantage  has  been  taken  by  one 
party  of  another.  Where  it  exists  in  connection  also  with 
a  weakness  of  mind  on  the  part  of  the  person  who  com- 
plains of  the  bargain,  these  two  circumstances  taken 
together  form  rather  a  strong  ground  for  the  interfence 
of  the  Court.  It  strikes  me  as  rather  remarkable  that 
the  plaintiff  was  so  extremely  anxious  to  exchange  this  pro- 
perty of  his  and  acquire  a  livery  stable,  which  he  did  not 
know  anything  about  managing,  that  he  was  prepared  to 
allow  any  valuation  to  be  placed  by  Donnelly  on  his  pro- 
perty. He  accepted  without  demur  the  valuation  which 
was  placed  on  Dod nelly's  property.  So  long  as  Donnelly 
got  i700  to  boot  he  did  not  care  what  valuation  was  placed 
on  the  properties.  That  seems  to  be  an  indication  that 
the  plaintiff  was  a  man  who  was  not  on  equal  terms  with 
Donnelly  mentally.  He  accepts  the  defendant's  mode  of 
arriving  at  the  valuation  and  at  the  difference,  and  besides 
he  is  willing  to  pay  Hutchinson  a  commission  of  $100  for 
all  this. 

And  then  we  have  the  fact  that,  he  being  a  man  of  the 
character  I  have  described,  the  agreement  is  entered  into 
without  any  independent  advice  on  his  part,  or  without 
his  having  any  solicitor.  A  solicitor  would  probably  have 
called  his  attention  to  the  fact  that  this  agreement,  Exhibit 
8,  provided  that  Donnelly  was  to  pay  off  the  Hutchinson 
mortgage,  and  it  would  have  struck  him  at  once  as  remark- 
able if  Waters  had  been  asked  to  give  a  mortgage  to 
Donnelly  to  include  the  land  which  Donnelly  had  agreed 
to  buy. 

Then  in  the  agreement  a  part  of  the  consideration 
Donnelly  demands  is  $330  for  the  good  will  of  the  livery 
business.  In  the  final  agreement  between  the  parties 
there  should  have  been  some  stipulation  in  regard  to 
Donnelly  not  going  into  a  similar  business  again,  but  there 
is  nothing  of  that  kind  inserted  in  the  agreement,  and  no 
notice  is  taken  of  the  fact  that  Donnelly  is  really  selling 
his  good  will. 

The  whole  transaction  appears  to  bear  the  appearance 
of  improvidence,  and  while  I  absolve  Donnelly  of  any 
imputation  of  fraud,  intentional  fraud,  I  think  the  parties 
were  in  that  position  towards  each  other  that  a  Court  of 
Equity,  looking  at  the  plaintiff's  mental  disposition,  and 
the  difference  between  the  values  of  these  properties,  would 
say  an  undue  advantage  had  been  taken  of  one  by  the 
other  in  the  transaction. 
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That  leads  me  to  the  conckision  that  the  piaintifF  makes 
out  a  case  for  relief  in  a  Court  of  Equity,  and  the  main 
question  now  is,  as  to  the  terms  upon  which  that  relief 
should  be  allowed. 

No  doubt  Donnelly  must  be  placed  in  the  same  position, 
as  far  as  possible,  as  he  was  before  the  transaction ;  both 
parties  must  be  placed  in  the  same  position,  as  far  as  pos- 
sible, as  at  the  time  the  agreement  was  entered  into,  and 
Donnelly  must  have  a  lien  upon  the  property  he  has 
acquired  from  the  plaintiff  for  all  moneys  he  has  advanced 
and  interest  thereon ;  and  also  for  such  improvements  as 
he  has  actually  made  upon  the  land  which  he  bought  from 
the  plaintiff*  not  including  any  improvements  he  has  made 
on  property  adjoining  to  his  own.  I  understand  from  the 
evidence  he  has  riot  paid  the  Hutchinson  mortgage ;  he 
has  merely  paid  the  interest  on  it.  He  lent  the  plaintiff* 
S300  under  the  terms  of  this  agreement ;  for  that  he  is 
entitled  to  a  lien;  and  he  also  advanced  $250  to  buy  these 
Baxter  lots.  I  think  that  may  be  left  in  this  way :  he 
may  either  retain  those  lots  or  he  may  convey  them  to  the 
plaintiff",  and  have  a  lien  on  the  plaintiff's  property,  and  on 
them  of  course,  for  the  amount  which  was  paid  and 
interest.  With  regard  to  the  livery  stable,  that  must  be 
conveyed  by  Waters  to  Donnelly,  and  the  parties  must 
execute  mutual  re-conveyances ;  and  Donnelly  is  entitled 
to  have  an  account  taken,  if  the  parties  cannot  agree,  of 
the  profits  derived  by  the  plaintiff  from  the  use  of  his 
property  since  he  acquired  it ;  so,  on  the  other  hand,  if 
Donnelly  has  derived  any  advantage  from  the  use  of  the 
plaintiff  's  property  he  must  account  for  it.  There  must  be 
mutual  accounts  in  that  respect. 

I  might  have  referred  perhaps,  in  dealing  with  the 
values,  to  the  fact  that  Donnelly  seemed  to  have  very 
great  difficulty  in  saying  what  the  value  of  the  livery 
stable  was,  or  what  income  he  derived  from  it.  He  said 
he  lived  out  of  it,  and  that  is  about  all  he  said. 

That  is  what  strikes  me  at  present  as  the  relief  to  which 
the  parties  are  entitled. 

If  there  is  anything  else  whicli  would  appear  proper  to 
deal  with,  the  parties  may  bring  it  up  when  speaking  to 
the  minutes. 

As  to  costs.  If  I  had  dismissed  the  action,  as  I  rather 
at  one  time  was  inclined  to  do,  I  should  have  dismissed  it 
without  costs,  on  the  ground  that  the  defendant  had  got 
an  extremely  good  bargain,  and  the  plaintiff  had  not  been 
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advised  properly  with  reference  to  it.  I  doubted  whether 
the  position  of  the  parties  was  such  that  I  could  act  as  I 
have  felt  myself  obliged  ultimately  to  act.  In  the  same 
way,  not  finding  there  is  any  actual  fraud  on  Donnelly's 
part,  that  he  has  simply  got  a  good  bargain,  I  should,  at 
the  instance  of  the  plaintiff,  who  is  seeking  to  undo  what 
has  been  done,  in  asking  a  Court  of  Equity  to  help  him, 
under  these  circumstances  simply  make  the  decree, ^without 
costs  to  the  plaintiff. 

On  September  4th,  1884,  the  defendant  appealed  to  the 
Divisional  Court. 

McGlive,  for  the  defendant.  We  admit  that  the  parties 
were  not  mentally  equal,  but  deny  that  there  was  such  a 
discrepancy  in  the  values  of  the  properties  exchanged  as 
to  show  improvidence.  The  plaintiff  was  not  mentally 
defective,  he  was  simply  not  a  man  of  business,  which  the 
defendant  was.  The  parties  w^ere  not  friendly,  or  not  so 
much  so  that  there  was  any  power  of  the  one  over  the 
other.  Moreover,  the  plaintiff  has  had  the  use  of  the 
livery  stable  for  eleven  months.  We  refer  to  Kerr  on 
Fraud,  2nd  Ed.,  p.  158  ;  Pones  v.  Ooke,  L.  K.  6  Ch.  645  ;  Tate 
V.  Williamson,  L.-  K  2  Ch.  55  ;  Summers  v.  Griffiths,  85 
Beav.  27  ;  Cockell  v.  Taylor,  15  Beav.  103  ;  Smith  v.  Kay,  7 
H.  L.  Cas.  750  ;  Wood  v.  Ahrey,  4  Madd.  417  ;  Glarh  v.  Mal- 
pas,  4  De  G.  F.  &  J.  401  ;  Baker  v.  Alonk,  De  G.  J.  &  S.  388 ; 
Harrison  v.  Guest,  6  De  G.  M.  &  G.  424  ;  S.  C.  in  App.  8 
H.  L.  Cas.  481  ;  Cwrson  v.  Behuorthy,  3  H.  L.  Cas.  742  ;  Mc- 
Diarmid  v.  McDiarmid,  3  Bli.  N.  S.  374  ;  Morse  v.  Royal, 
12  Ves.  355  ;  Fallon  v.  Keenan,  12  Gr.  388  ;  Brady  v- 
Keenan,  14  Gr.  214. 

W.  N.  Miller,  for  the  plaintiff.  The  plaintiff  was  mentally 
defective,  and  the  defendant,  who  was  a  very  shrewd 
business  man,  had  known  him  from  his  boyhood.  If  the 
parties  were  not  of  equal  capacity,  the  agreement  cannot 
stand,  if.  any  advantage  was  gained.  I  refer  to  Kerr  on 
Frauds,  2nd  Ed.,  p.  161,  2;  Lavin  v.  Lavin,  7  0.  R.  at  p. 
1D7;  Widdifield  v.  Simons,  1  0.  K  483;  Maitland  v. 
Irvmg,  15  Sim.  437 ;  McEwan  v.  Milne,  5  0.  R.  100 ; 
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Mason  v.  Siney,  11  Gr.  447 ;  Longmate  v.  Ledger,  2  Giff. 
157;  Gough  v.  Bench,  6  0.  R..  699:  Harrison  v.  Guest, 
6  De  G.  M.  &  G.424. 

December  18th,  1884.  Boyd,  C. — There  is  an  important 
decision  in  1876,  by  Sir  Edward  Sullivan,  then  M.  R.,  and 
now  Lord  Chancellor  of  Ireland,  which  was  affirmed  by  the 
Court  of  Appea],  and  in  which  he  thus  defines  the  law 
applicable  to  this  case  :  "  I  take  the  law  of  the  Court  to 
be,  that  if  two  persons,  no  matter  whether  a  confidential 
relationship  exists  between  them  or  not,  stand  in  such  a 
relation  to  each  other  that  one  can  take  an  undue  advantao-e 
of  the  other,  whether  by  reason  of  distress,  or  recklessness, 
or  wildness,  or  want  of  care,  and  when  the  facts  shew  that 
one  party  has  taken  undue  advantage  of  the  other  by 
reason  of  the  circumstances  I  have  mentioned,  a  transaction 
resting  upon  such  unconscionable  dealing  will  not  be  allowed 
to  stand  ;  and  there  are  several  cases  which  shew,  even 
where  no  confidential  relationship  exists,  that  where  parties 
were  not  on  equal  terms,  the  party  who  gets  a  benefit 
<jannot  hold  it  without  proving  that  everything  has  been 
right  and  fair  and  reasonable  on  his  part :"  Slator  v.  Nolan, 
Ir.R.ll  Eq.  386. 

The  method  of  investigation  is  to  determine  first 
whether  the  parties  were  on  equal  terms,  if  not,  and 
the  transaction  is  one  of  purchase,  and  any  matters 
requiring  explanation  arise,  then  it  lies  on  the  purchaser  to 
shew  affirmatively  that  the  price  given  was  the  value.  That 
is  to  be  deduced  from  Baker  v.  Monk  4  DeG.  J.  &  S.  388, 
cited  by  Sir  Edward  Sullivan,  and  in  Baker  v.  Monk, 
Turner,  L.  J.  refers  to  Evans  v.  Lleivellyn,  1  Cox  833,  as 
laying  down  the  principle  on  which  the  Court  acts  in  cases 
of  purchases,  and  quotes  from  the  judgment  of  the  M.  R. 
in  that  early  case  as  saying,  "  though  there  was  no  actual 
fraud,  it  is  something  like  fraud,  for  an  undue  advantage 
was  taken  of  the  vendor's  situation, "and  then  Turner,  L.  J., 
proceeds  to  eliminate  moral  fraud  on  the  part  of  the  pur- 
chaser in  Baker  v.  Monk,  but  says  that  it  is  enough  if  the 
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parties  are  not  on  equal  terms,  that  an  unprovident  con- 
tract has  been  entered  into,  in  order  to  invoke  the  protection 
of  the  Court.  "  Fraud  "  is  the  term  sometimes  applied  to 
characterize  the  conduct  which  the  Court  reprehends  in  this 
class  of  cases,  but  "fraud"  so  used  need  not  mean  deceit  or 
circumvention,  it  may  mean  an  unconscientious  use  of  the 
power  possessed  by  one  of  the  parties,  arising  out  of  their 
relative  position  or  condition,  as  pointed  out  by  Lord  Sel- 
borne  in  Aylesford  v.  Moms,  L.  R.  8  Ch.  490. 

Lord  Selborne  there  further  elucidates  the  doctrine  of  the 
Court  by  saying  that  if  the  parties  meet  under  such  cir- 
cumstances as  in  the  particular  transaction  to  give  the 
stronger  party  dominion  over  the  weaker,  then  the  principle 
is  applied  of  requiring  the  one  who  gets  the  benefit  to  prove 
that  the  transaction  was  fair,  just,  and  reasonable.  These 
authorities  are  all  cited  in  Slater  v.  Nolan,  and  they  sup- 
ply the  principles  of  law  which  will  determine  the  present 
appeal.  Upon  one  of  the  main  elements  of  fact  in  the  case,, 
the  Judge  who  heard  and  saw  the  witnesses  ha^  decided 
that  the  parties  were  not  dealing  on  equal  terms,  and  I 
agree  with  his  conclusion  that  Waters  from  natural  inca- 
pacity was  far  from  being  on  a  par  with  Donnelly  in  negoti- 
ating for  the  sale  and  exchange  of  the  property  in  question. 

Upon  another  of  the  main  questions  of  fact  the  Judge 
has  found  that  there  was  a  great  disproportion  in  value  be- 
tweeen  what  Waters  gave  and  what  he  received.  The 
whole  profit  of  the  transaction  and  that  in  large  measure 
remained  with  Donnelly. 

A  careful  consideration  of  the  evidence  discloses  that 
Donnelly  first  approached  Waters  by  suggesting  to  him  that 
he  could  make  an  easy  living  out  of  the  business;  he  visited 
him  on  several  occasions  and  represented  that  the  livery 
place  was  the  one  that  he.  Waters,  ought  to  have.  He 
played  successfully  upon  Waters's  weakness,  and  incited 
a  strong  desire  on  the  part  of  the  plaintiff  to  become  pro- 
prietor of  the  livery  establishment  on  any  terms.  Some  of 
the  witnesses  describe  Waters  as  "a  man  who  could  be  led 
into  a  bargain  if  he  took  a  notion  of  the  thing."  The 
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defendant's  long  training  in  tlie  livery  business  would  not 
be  likely  to  dull  his  wits,  and  he  is  described  even  by 
friendly  witnesses  as  a  very  shrewd,  keen,  business  man. 
Indeed  nothing  could  better  exemplify  that  aspect  of  his 
character  than  his  conduct  of  this  transaction. 

There  was  at  the  outset  an  assumed  reluctance  on 
Donnelly's  part  to  come  to  terms  with  Waters.  This  led 
Waters  to  ask  the  aid  of  Mr.  Secord,  a  local  conveyancer, 
and  Mr.  Hutchinson,  who  had  a  mortgage  for  $800  on  the 
plaintiff's  property.  These  persons  interviewed  Donnelly 
about  exchanging  properties  with  Waters,  but  he  at  first 
refused,  and  then  suddenly  sent  a  message  that  Waters 
should  meet  him  at  Long's  hotel.  At  this  meeting,  on  the 
9th  of  March,  1883,  Donnelly  asked  Waters  to  put  down 
what  he  asked  for  his  place,  and  that  he  would  put  down 
what  he  wanted  for  his.  (Before  this.  Waters  and  his  wife 
swear,  and  it  is  not  contradicted,  that  Donnelly  said  Waters's 
place  was  worth  $8000,  and  his,  Donnelly's,  was  worth 
$5,000).  At  Long's  hotel  Secord  was  present  and  acted  as 
recording  clerk.  He  took  down  at  Waters's  dictation  the 
value  of  his  real  estate  and  some  chattels  which  went 
therewith  at  $7,000,  and  then  he  took  down  at  Donnelly's 
dictation  his  land  at  $4,000  and  a  list  of  the  livery  proper- 
ties in  detail  at  $8,370,  and  $330  for  good  will.  Waters 
did  not  go  to  see  these  chattels,  and  accepted  the  figures 
that  Donnelly  gave  without  inquiry.  He  spoke  on  one 
occasion,  before  the  trade,  of  having  a  valuation,  but 
Secord  said  that  there  was  no  need  of  that  as  Donnelly  w  as 
willing  to  give  him  (Waters)  his  price.  Waters  also  says 
that  Secord  advised  him  to  trade,  and  there  is  no  contra- 
diction of  that.  According  to  Secord  the  whole  of  this 
performance  at  Long's  was  a  farce,  because  Donnelly  said 
that  night  when  they  were  all  present:  "It  does  not  matter 
what  you  put  down  the  properties  at,  I  am  bound  to  have 
$700  over  and  above,"  i.  e.,  by  way  of  boot.  According  to 
Secord's  memorandum  the  baro-ain  was  closed  that  nio-ht  on 
the  following  terms  : 
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"  Donnelly  and  Waters  agree  to  exchange  property. 
Donnelly's  property  and  chattels  as  within  to  be  taken  by 
Waters  at  $7,370,  Waters's  real  estate  and  chattels  at 
$7,000.  Donnelly  to  get  $330  for  good- will  of  business,  and 
to  lend  Waters  $300  and  to  pay  Hutchinson's  mortgage. 
Waters  to  give  Donnelly  mortgage  for  balance  :  interest 
a<-  nine  per  cent. 

Secord  says  that  he  was  not  acting  for  Waters  that 
night,  and  he  interposed  no  word  of  advice,  or  suggestion, 
or  caution,  though  he  knew  the  disparity  of  the  parties 
who  were  dealing,  and  though  he  must  have  known  the 
disparit}^  in  the  values  of  their  respective  properties. 
Hutchinson  was  if  possible  more  neutral ;  he  rejected  the 
idea  of  advising  Waters  and  told  him  he  would  have  to 
make  his  own  terms  with  Donnelly.  It  is  difficult  to  discern 
what  consideration  Waters  received  for  the  $100  which  he 
paid  Hutchinson  out  of  the  loan  from  Donnelly,  Waters 
promised  this  sum  to  Hutchinson  if  he  would  aid  in  induc- 
ing Donnelly  to  carry  out  the  exchange,  and  this  promise 
and  this  payment  afford  very  striking  collateral  illustrations 
of  the  infatuation  which  controlled  Waters  throughout  the 
transaction. 

Donnelly  gave  Secord's  memorandum  to  Waters,  and  told 
him  to  take  it  home  and  look  it  over,  and  if  the  terms 
they  had  figured  on  suited  him  that  he  was  to  come  next 
day,  and  they  would  go  to  St.  Catharines  and  have  it 
carried  out  in  writing.  Before  Donnelly  was  out  of  bed  on 
the  10th  Waters  came  and  they  proceeded  to  St.  Cath- 
arines, and  there  a  forrual  written  agreement  was  drawn 
up  by  Mr.  McClive  (a),  and  signed  by  both  parties.  It  is 
alleged  that  Secord  acted  on  this  occasion  for  Waters,  as 
the  defence  puts  it,  "with  zeal  and  good  judgment." 
But  his  acting  was  simply  to  get  abstracts  of  title  and 
affidavits  to  draw  the  conveyances,  and  he  in  no  manner 
advised  or  protected  the  plaintiff  in  the  slightest  degree. 
The  competition  was  still  between  Donnelly,  aided  by  his 


(a)  Mr.  McClive  was  a  lawyer  practising  at  St.  Catharines. 
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solicitor,  and  the  plaintiff,  unaided  by  any  one.  No  reflec- 
tion is  cast  or  is  sought  to  be  cast  on  the  conduct  of  Mr. 
McClive.  His  business  was  simply  to  express  formally 
what  Secord  had  jotted  down  informally — he  knowing 
nothing  about  the  merits  or  demerits  of  their  dealing. 

The  parties  then  returned  to  Niagara,  and  the  same 
night  the  conveyances,  &c.,  are  executed — read  over,  it  is 
said,  to  the  plaintiff,  but  not  read  over  or  explained  to 
his  wife. 

So  far  as  the  values  are  concerned  it  is  enough  to  say 
that  one  of  the  defendant's  own  witnesses  valued  the  land, 
which  was  put  down  at  $4,000  in  the  trade,  as  being  worth 
from  $1,200  to  $1,400 ;  and  as  to  the  chattels,  a  hearse 
put  down  as  worth  $450,  was  admitted  by  Donnelly  to  have 
cost  him  not  more  than  $220  some  time  before. 

A  very  noticeable  feature  of  the  affair  is,  that  there  is  no 
reasonable  or  satisfactory  explanation  sufficient  to  inform 
the  plaintiff  of  the  various  changes  by  which  the  mortgage 
that  is  to  be  given  by  the  plaintiff  (according  to  the  original 
memorandum)  for  the  sum  of  $1,000  is  worked  up  in  the 
mortgage  itself,  dated  12th  March,  1883,  to  the  sum  of 
$2,029.  I  have  been  unable  to  understand  this  properly, 
and  I  am  quite  sure  that  it  must  have  been  a  mystery  to 
the  plaintiff  The  obvious  meaning  of  Secord's  memor- 
andum is,  that  the  defendant  was  to  assume  and  pay  Mr. 
Hutchinson's  mortgage  of  $800  on  the  plaintiff's  place. 
But  Donnelly  and  his  witnesses  say  that  is  not  what  was 
intended.  He,  Donnelly,  was  to  pay  it  in  the  first  place, 
but  was  to  have  a  new  mortgage  for  that  and  the  $1,000. 
That  view  of  the  transaction  is  expressed  in  McClive's 
agreement,  though  not  in  such  a  way  as  to  bring  the 
matter  home  to  the  plaintiff,  unless  special  pains  had  been 
taken  to  explain  it  to  him  ;  because,  as  one  of  the  witnesses 
said,  "  a  mortgage  might  be  read  to  him  in  any  shape  or 
form  without  his  knowing  the  difference," 

McClive's  agreement  is  thus  drawn  :  "  Said  Donnelly  to 
pay  a  mortgage,  now  on  said  premises,  of  $800,  any  excess 
to  be  paid  by  said  Waters,  and  said  Waters  is  to  give  upon 
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the  lands  and  premises  and  chattels  he  is  acquiring  from 
said  Donnelly,  a  mortgage  of  $1,800  to  be  a  first  lien,"  &c. 

It  then  continues  as  follows :  "  The  said  Waters  is  about 
buying  lots  411  and  412  from  his  sister,  Isabella  Baxter, 
and  is  to  convey  same,  when  purchased,  to  said  Donnelly, 
who,  by  the  consideration  herein  expressed,  has  already  paid 
for  same ;  but  if  said  Waters  does  not  succeed  in  pur- 
chasing and  procuring  from  his  sister  the  said  lots  he  is 
to  pay  said  Donnelly  the  sum  of  $250  as  the  value  of  the 
same,  said  sum  of  $250  to  be  added  to  above  mortgage  of 
$1,800  to  be  given  said  Donnelly  by  said  Waters,  and  to 
be  payable  at  same  time  and  upon  same  terms."  According 
to  jVicClive's  agreement  the  mortgage  was  to  be  for  $1,800, 
and  if  default  was  made  in  procuring  the  two  lots  for 
Donnelly  that  mortgage  was  to  have  $250  added  to  it.  But 
Waters  did  procure  and  convey  these  two  lots  to  Donnelly 
on  the  13th  of  March,  1883,  and  the  mortgage  should  not 
have  been  drawn  for  more  than  $1,800.  There  is  next  a 
singular  writing,  prepared  by  Secord,  signed  by  Waters,  and 
dated  16th  of  May,  1883,  the  recitals  of  which  contradict 
McClive's  agreement  by  setting  forth  that  Donnelly  was 
to  allow  $250  to  be  endorsed  as  paid  on  the  mortgage  for 
$2,029  upon  Waters  purchasing  and  conveying  the  two 
lots.  That  writing  then  acknowledges  an  advance  of 
$250  from  Donnelly  to  W^aters,  w^hich  Waters  agrees  may 
be  charged  upon  the  mortgage  so  as  to  keep  it  at  $2,029. 
While  this  manner  of  dealing  would  probably  effectually 
befog  Waters,  the  practical  result  to  Donnelly  is,  that  he 
gets  9  per  cent,  interest  on  $250  from  12th  of  March,  1883, 
which  he  did  not  advance  till  the  16th  of  May  thereafter. 

The  short  result  of  the  whole  is,  that  Waters  was  over- 
matched and  overreached;  without  information, and  without 
advice  he  made  a  most  improvident  exchange;  his  general 
condition  of  ignorance,  his  want  of  skill  in  business  and 
his  comparative  inbecility  of  intellect,  are  such  as  to  require 
the  Court  to  deliver  him  from  the  disadvantages  of  a  tran- 
saction which  he  would  not  have  entered  into  had  he  been 
properly  advised  and  protected. 
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In  my  opinion  the  judgment  was  right  as  well  as  right- 
eous, and  should  be  affirmed,  with  costs. 

Peoudfoot,  J. — I  agree  with  some  hesitation  in  the 
affirmance  of  this  judgment.  There  is  evidence  from 
which  it  might  have  been  established  that  the  plaintiff 
though  not  a  person  of  strong  mind,  was  by  no  means  in- 
competent to  manage  his  affairs ;  that  the  defendant  occupied 
no  fiduciary  relation  with  regard  to  him ;  that  the  plain- 
tiff began  the  negotiations  for  the  exchange  of  properties  ; 
that  the  defendant  insisted  from  the  beginning  that  in  the 
transaction  he  should  have  $700  to  hoot,  so  that  it  was  im- 
material what  value  was  placed  on  the  items  comprising 
the  defendant's  property ;  that  the  defendant  was  not  with- 
out counsellors  in  the  transaction,  his  wife,  his  friends, 
his  sisters,  were  all  cognizant  of  the  transaction,  his  sisters 
indeed  selling  their  interest  in  some  of  the  property  to 
enable  him  to  carry  out  the  bargain,  and  he  had  the 
assistance  of  Secord,  a  man  of  business. 

The  law  does  not  require  parties  to  a  contract  to  be  of 
equal  mental  capacity  ;  if  it  did  no  contract  could  stand. 
All  it  requires,  is  that  one  side  should  not  obtain  a  benefit 
by  fraudulent  means. 

On  the  other  hand  there  is  evidence  which,  according  as 
the  Judge  credited  it,  might  lead  him  to  a  different  conclu- 
sion on  some  if  not  all  of  these  matters.  He  heard  the 
witnesses  and  was  better  able  than  we  can  be  to  judge  of 
the  value  of  their  evidence.  Upon  this  ground  I  think  it 
would  not  be  safe  for  us  to  reverse  his  judgment. 

Ferguson,  J. — The  learned  Judge  before  whom  the 
action  was  tried,  speaking  of  the  plaintiff,  says :  "  There  is 
a  great  mass  of  evidence  which  would  lead  one  to  the  con- 
clusion that  he  is  very  far  from  being  intelligent,  not 
oidy  that  he  is  not  a  business  man,  but  is  a  man  of  a  lower 
degree  of  intelligence  than  most  men.  He  is  a  man  whom 
1  should  describe  as  decidedly  weak-minded  and  very 
easily  led;  coming  to  that  conclusion  not  only  from  his 
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examination,  but  from  tlie  evidence  of  a  number  of  wit- 
nesses who  spoke  of  his  disposition."  He  further  says : 
"  He  would  seem  to  be  a  man  who,  when  he  once  had  set- 
his  mind  on  anything,  without  forming  any  judgment  as  to 
the  propriety  of  the  course  which  he  desired  to  take,  or 
considering  the  value  of  that  which  he  desired  to  get, 
would  be  very  easily  induced  to  do  anything  in  order  to 
get  it." 

As  to  the  defendant  the  learned  Judge  expressed  the 
opinion  that  he  is  a  remarkably  shrewd,  intelligent  man, 
and  he  bases  this  opinion,  at  least  in  part,  upon  the  appear- 
ance of  the  defendant  in  the  witness  box;  and  he  says  that 
the  defendant  is  a  man  with  whom  the  plaintiff  would  be 
by  no  means  on  equal  terms,  and  that  while  the  plaintiff 
cannot  be  described  as  imbecile,  yet  he  would  be  very 
much  like  wax  in  the  hands  of  a  man  like  the  defendant. 
As  to  the  values  of  the  respective  properties  that  were 
exchanged,  the  learned  Judge  says  that  he  does  not  think 
the  plaintiff  over  valued  his  property  when  he  placed  the 
value  at  $7,000.  He  says  that  this  was  a  fair  value 
according  to  the  evidence,  while  he  says  that  he  does  not 
think  that  the  defendant's  property  was  worth  anything- 
like  $7,000,  and  his  conclusion  is  that  there  was,  at  the 
very  lowest,  a  difference  of  $2,000,  or  perhaps  as  much  as 
$2,300  between  the  properties. 

A  good  many  of  the  witnesses  say  that  the  plaintiff  is 
capable  of  transacting  business.  The  witnesses,  however, 
who  had  the  best  opportunity  of  knowing  him,  and  who 
apparently  knew  him  best,  speak  of  him  much  as  the 
learned  Judge  has  done.  The  evidence  in  regard  to  the 
values  of  the  respective  properties  is  conflicting.  It  is,- 
necessarily  (for  the  most  part  at  all  events)  matter  of 
opinion,  and  there  appears  to  have  been  much  difference  of 
opinion  amongst  the  witnesses,  if  it  is  assumed  that  they 
all  spoke  honestly. 

After  perusing  the  whole  of  the  evidence  with  as  much 
care  as  I  have  been  able,  I  am  not  prepared  to  say  that  I 
think  the  findings  in  these  respects  of  the  learned  Judge,. 
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or  any  of  them,  are  wrong.  On  the  contrary,  I  am  quite 
disposed  to  agree  with  him ;  and  I  also  agree  with  him  in 
the  opinion  that  the  transaction  was,  on  the  part  of  the 
plaintiff,  an  improvident  one.  I  feel  called  upon  to  say, 
however,  that  when  the  learned  J udge  said  that  he  entirely 
absolved  the  defendant  from  any  imputation  of  intentional 
fraud,  he  must  have  given  him  the  benefit  of  every  circum- 
stance making  in  his  favour,  and  that  upon  the  evidence  I 
would  not  be  so  clearly  of  this  opinion. 

The  law  which  I  think  applicable  to  a  case  of  this  sort 
appears  to  be  clearly  and  briefly  stated  in  a  case  mentioned 
by  the  Chancellor,  Slater  v.  Nolan,  Ir.  R  11  Eq.  386,  by 
the  Master  of  the  Eolls,  and  the  decision  was  afterwards- 
affirmed  in  appeal. 

The  learned  Judge  said: — "If  two  persons,  no  matter 
whether  a  confidential  relation  exists  between  them  or  not, 
stand  in  such  a  relation  to  each  other  that  one  can  take  an 
undue  advantage  of  the  other  whether  by  reason  of  distress, 
or  recklessness,  or  wildness,  or  want  of  care,  and  when  the 
facts  show  that  one  party  has  taken  undue  advantage  of 
the  other  by  reason  of  the  circtim stances  I  have  mentioned, 
a  transaction  resting  upon  such  unconscionable  dealing  will 
not  be  allowed  to  stand  ;  and  there  are  several  cases  to 
show,  even  where  no  confidential  relation  exists,  that  where 
the  parties  are  not  on  equal  terms,  the  party  who  gets  a 
benefit  cannot  hold  it  without  proving  that  everything 
has  been  right,  and  fair,  and  reasonable  on  his  part." 

This  decision  does  not,  I  think,  lay  down  any  nen.u  law 
but  rather  appears  to  state  concisely  what  the  law  was  and 
is.  I  think  the  defendant  here  has  not  proved,  nor  does  it, 
I  think,  appear  that  everything  was  right,  and  fair,  and 
reasonable  on  his  part.  The  transaction  must  have  been 
known  to  him  to  have  been  an  improvident  one  on  the 
part  of  the  plaintifi",  who  had  no  proper  advice  in  regard  to 
its.  On  the  evidence  and  the  findings  of  the  learned  Judge 
I  think  it  apparent  that  he  knew  he  was  getting  a  large 
advantage  of  the  plaintiff.  The  transaction  in  the  form 
that  it  ultimately  took  was  to  a  man  of  the  plaintift's  under- 
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standing  a  complicated  one,  and  one  in  wliicli  proper  inde- 
pendent advice  was  necessary,  and  no  such  advice  vsras  ob- 
tained. The  manner  in  which  the  defendant  placed  the 
values  on  his  parcels  of  property  (when  the  figures  were 
taken  down  by  Secord)  iu  order  apparently  to  bring  the 
total  sum  up  to  something  like  the  sum  mentioned  as  the 
value  of  the  plaintiff's  property,  and  the  fact  that  there  was 
no  valuation  or  investigation  as  to  the  kind  or  value  of  the 
various  items  of  personal  property  of  the  defendant  to  which 
such  large  values  were  attached,  and  that  there  was  no  inves- 
tigation as  to  the  profits  that  had  arisen  from  the  defendant's 
business,  as  well  as  some  other  things  that  might  be  men- 
tioned, seem  to  me  to  indicate  that  the  plaintiff  was  dealing 
recklessly,  and  this  to  the  knowledge  of  the  defendant,  and 
it  appears,  I  think,  that  an  undue  advantage  was  taken  of 
him.  Then  assuming  that  the  opinion  of  the  learned  J udge 
as  to  the  respective  mental  capacity  of  the  parties  is  cor- 
rect, and  as  I  have  already  said  I  think  it  is,  I  am  of  the 
opinion  that  the  transaction  cannot  be  allowed  to  stand, 
and  that  the  judgment  is  right  and  should  be  affirmed,  with 
costs. 

A.  H.  F.  L, 
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[CHANCERY  DIVISION.] 

Grant  et  al  v.  La  Banque  Nationale. 

BaiiJcs  and  banking — Pledge  of  timber  limits  to  bank—  Security  for  future 
advances —  Invalid  mortgage  —  Partij  entitled  absolutely,  voluntarily 
restricting  his  claim  to  a  lien — Judgment—Quebec  regulations  as  to  timber 
on  Croivn  lands — 34  Vic.  ch.  5  D.  sees.  40,  41 — Parties — The  Crown — 
Locus  standi. 

; Section  28  of  the  revised  regulations  respecting  the  sale  and  management 
of  timber  on  Crown  lands  in  Quebec  provides  that  "  limit  holders,  in 
order  to  enable  them  to  obtain  advances  necessary  for  their  operations, 
shall  have  a  right  to  pledge  their  limits  as  security  without  a  bonus 
becoming  payable, "  and  it  further  provides  that  "if  the  party  giving 
such  pledge  shall  fail  to  perform  his  obligations  towards  his  creditors, 
the  latter  *  *  may  obtain  the  next  renewal  in  his  or  their  own 
name  subject  to  payment  of  the  bonus,  the  transfer  being  then  deemed 
complete."  In  1875  and  1876  one  F.,  who  was  now  represented  by  the 
plaintiffs,  procured  for  the  purpose  of  his  business  operations  as  a 
lumberman,  certain  pecuniary  advances  from  the  defendants,  the 
National  Bank,  through  B.,  their  local  manager,  and  to  secure  repay- 
ment, gave  to  the  defendants  certain  promissory  notes  and  valuable 
securities,  and  as  collateral  security  also  gave  a  written  pledge  dated 
September  21st,  1876,  of  certain  timber  limits  in  Quebec,  which  pledge 
purported  on  its  face  to  be  "for  advances  made  and  to  be  made"  to 
him.  In  1877,  with  the  consent  of  B.,  F.  cancelled  this  supposed 
pledge,  and  gave  what  purported  to  be  a  new  pledge  of  the  licenses  to 
the  National  Bank,  which  simply  stated  that  he  thereby  pledged  all 
his  rights,  titles,  and  interests  in  the  licenses  to  the  defendants,  and 
which  new  pledge  was  indorsed  on  subsequent  renewals  of  the  licenses. 
The  defendants  did  not  at  any  time  bind  themselves  to  make  any 
further  advances  to  F.,  but  as  a  matter  of  fact  in  1877,  1878,  and  1879, 
F.  continued  to  receive  advances  from  the  defendants.  In  1882,  F. 
being  still  indebted  to  them  in  a  large  sum,  and  the  pledge  of  the 
timber  limits  still  in  force,  the  defendants,  pursuant  to  the  above  section 
of  the  regulations,  obtained  an  issue  of  the  licenses  directly  to  them- 
selves. The  plaintiffs  now  brought  this  action  for  discovery  of  the 
securities  held  by  the  defendants  on  account  of  F.  's  indebtedness,  and 
for  redemption,  and  for  a  declaration  that  the  defendants  had  no  lien 
on  the  timber  limits  in  question. 
Held,  that  as  to  the  advances  made  before  the  pledge  was  given  the 
security  was  valid,  but  that  as  to  the  future  advances,  the  pledge  of 
the  timber  limits  was  invalid  as  being  in  contravention  of  34  Vic.  ch.  5 
D.  sec.  40. 

Held,  however,  that  inasmuch  as  the  defendants,  although  they  had 
obtained  the  issue  of  the  licenses  directly  to  themselves,  and  thus 
procured  a  complete  title  to  the  property,  under  the  above  section  of 
the  regulation's,  nevertheless  voluntarily  restricted  their  claim  to  a  lien 
upon  it  for  the  whole  amount  of  F. 's  indebtedness,  they  were  entitled 
to  judgment  declaring  such  lien,  and  that  on  payment  of  such  indebted- 
ness the  defendants  should  convey  the  property  to  the  plaintiffs. 

Held,  further^  that  it  was  open  to  the  plaintiff-;  in  this  action  to  object  to 
the  transaction  as  contravening  tlie  Banking;  Acts,  and  it  was  not 
necessary  for  the  purpose  of  such  objection  that  the  proceedings  should 
be  by  the  Crown. 
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Semhie,  that  if  a  mortgage  upon  lands  be  given  to  a  bank  as  security  for 
future  advances  in  contravention  of  the  Banking  Acts,  and  after  the 
debt  has  been  contracted  or  advances  made,  another  mortgage  be 
executed  upon  the  same  property  as  additional  security  for  the  debt  so 
contracted  or  advances  made,  the  second  mortgage  will  be  valid. 

This  was  an  action  brought  by  Allan  Grant  and  J.  P. 
Millar,  against  La  Banque  Nationale  for  discovery  of  the 
securities  held  by  the  defendants  on  account  of  the  indebt- 
edness, if  any,  of  one  Frazer  (of  whom  the  plaintiffs  were 
the  assignees)  to  them,  and  redemption,  and  for  a  declara- 
tion that  on  certain  timber  limits  in  Lower  Canada  the 
defendants  had  no  lien. 

The  facts  are  fully  set  out  in  the  judgment. 

T.  S.  Flumb,  for  the  plaintiffs.  Under  sec.  28  of  the- 
regulations,  the  limit-holder  could  not  create  any  lien  on 
the  limits  -for  money  advanced  in  the  then  past.  I  refer  to- 
Maxwell  on  Stat.  pp.  2-4.  As  to  future  advances,  the 
pledge  would  have  been  good  had  it  not  been  made  to  a 
bank ;  but  being  made  to  a  bank  it  is  in  contravention  of 
the  Banking  Act  of  1871,  34  Vic.  c.  5.  D.  sees.  40,  41,  42, 
43,  44,  46,  47 ;  43  Yic.  c.  22,  sec.  7 ;  Royal  Canadian 
Bank  v.  Cummer]  15  Gr.  627  ;  Commercial  Bank  v.  Bank 
of  Upper  Canada,  7  Gr.  250,  423. 

Marsh,  for  the  defendants.  The  pledge  was  not  of 
"  lands  and  tenements  "  :  McGregor  v.  McNeil,  23  C.  P. 
588 ;  Marshall  v.  Green,  1  C.  P.  D.  35.  The  case  comes- 
within  34  Yic.  c.  5,  sec.  41.  I  rely  on  the  two  cases  cited 
above  by  the  plaintiff.  Moreover  it  does  not  lie  in  the 
mouth  of  the  plaintiff  to  say  the  pledge  is  not  good.  A 
stockholder  might  restrain  the  Bank  from  doing  the 
wrongful  act,  or,  if  the  act  had  been  done,  the  Crown 
might  take  proceedings  by  sci.  fa.  to  repeal  the  Bank's, 
charter :  National  Bank  v.  Matthews,  98  U.  S.  S.  C.  621 
Brice  on  Ultra  Vires,  2nd  ed.  p.  73;  Ayers  v.  South 
Australian  Banking  Co.,  L.  E.  3  P.  C.  548;  Smith  v. 
The  Merchants'  Bank,  28  Gr.  629,  8  A.  E.  15,  8  S.  C.  E. 
512;  Bickford  v.  Grand  Junction  R.  W.  Co.,  1  S.  C.  E, 
696;  Morawetz  on  Corp.,  sec.  46, 47, 116-118;  Re  Coltman,. 
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CoUman  v.  Coltman,  19  Ch.  D.  64.  As  to  sec.  28  o£  the 
Regulations  of  Quebec  the  point  o£  the  section  is  the 
matter  of  the  bonus.  The  bonus  is  something  in  which 
the  Department  only  are  concerned,  and  the  plaintiffs 
cannot  complain  as  to  it.  The  regulations  are  matter  of 
internal  economy  in  the  Department.  On  this  part  of  the 
case  I  refer  to  Ex  parte  Steiuart — re  Shelley,  11  Jur.  N.  S. 
25;  Ex  parte  Littledale,  DeG.  M.  &  G.  714;  ex  parte  Pooley, 
2  M.  D.  &  DeG.  505;  Ex  parte  Dohson,  ib.,  685;  Ex  parte 
Masterman,  2  M.  &;  A.  209.  Besides  the  license  issued  to 
the  Bank  had  the  effect  of  passing  the  title,  and  that  title 
cannot  be  taken  from  them  without  paying  what,  if  any- 
thing, is  owing  to  them:  Skae  v.  Chapman,  21  Gr.  534; 
Kay  V.  Wilson,  24  Gr.  212;  Dougall  v.  DougaU,  26  Gr.  401; 
Yorkshire  Railway  Wagon  Co.  v.  Maclure,  19  Ch.  D.  478. 

T.  8.  Flumh,  in  reply.  The  feature  that  distinguishes 
this  case  from  Commercial  Bank  v.  Bank  of  Upper  Canada, 
7  Gr.  250,  423,  is  that  the  whole  here  was  one  transaction. 
The  matter  of  the  validity  or  not  can  be  litigated  between 
the  parties.  The  case  just  cited.and  Royal  Canadian  Bank 
V.  Cummer,  15  Gr.  627,  shew  this.  Ayers  v.  South  Aus- 
tralian Banking  Co.,  L.  R.  3  P.  0.  548,  is  clearly  distin- 
guishable, see  at  p.  599.  The  sections  in  Moraiuetz  refer 
to  ratification  by  the  company  of  its  own  acts.  As  to  the 
grant  of  1882  this  is  not  in  the  nature  of  a  fresh  security  ; 
but  it  is  in  the  nature  of  a  foreclosure.  It  was  not  for  past 
advances,  but  only  a  foreclosure  of  the  past  pledge. 

March  7th,  1885.  Ferguson,  J. — The  plaintiffs  are 
assignees  of  one  Frazer.  The  action  is  for  discovery  of  the 
securities  held  by  the  defendants,  an  account  of  the 
indebtedness,  if  any,  of  Frazer  to  the  defendants,  redemp- 
tion of  the  securities  if  anything  is  found  due,  payment  to 
the  plaintiffs  if  it  is  found  that  the  defendants  have  been 
overpaid,  and  for  a  declaration  that  upon  certain  timber 
limits  in  Lower  Canada  there  is  no  lien  in  favour  of  the 
defendants. 
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The  parties  by  their  counsel  have  agreed  upon  a  refer- 
ence to  the  Master  at  Ottawa,  and  to  the  terms  o£  the 
same,  with  the  exception  o£  one  question,  which  is  as  to 
whether  or  not  the  defendants  hold  any  lien  upon  the 
timber  limits  ,  above  mentioned.  It  was  agreed  that  this 
was  the  only  question  to  be  determined  by  me,  and  that  so 
far  as  it  might  become  necessary  to  put  an  interpretation 
upon  certain  regulations  of  the  Crown  Land  Department 
of  the  Province  of  Quebec  I  should  be  at  liberty  to  do  so 
without  any  expert  evidence  being  given.  The  case 
comes  before  me  upon  admissions  made  by  each  party, 
which  admissions  are  in  writing.  The  defendants  admit 
the  first,  second,  third,  and  fifth  paragraphs  of  the  plain- 
tiffs' statement  of  claim.  The  plaintiffs  admit  the  first, 
second  (save  as  to  the  pecuniary  amounts),  third  (save 
as  to  the  pecuniary  amounts),  fifth,  sixth  (save  as  to 
cutting),  and  eighth  (save  as  to  the  word  "sole")  para- 
graphs of  the  defendants'  statement  of  defence  to  the 
plaintiffs'  original  statement  of  claim.  It  is  also  admitted 
in  effect,  I  think,  and  the  case  was  argued  on  the  footing 
(although  the  admission  paper  is  by  no  means  clear  on 
the  subject)  that  the  defendants  only  claim  to  hold  the 
limits  in  question  as  mortgagees  thereof  or  lien  holders 
thereon.  There  are  other  agreements  or  admissions  that 
will  be  referred  to  hereafter  if  necessary.  In  order  to  state 
what  the  admissions,  made  by  reference  to  the  paragraphs 
of  the  statements  of  claim  and  defence,  are  it  will  be  con- 
venient, though  somewhat  verbose,  to  set  forth  in  effect  the 
paragraphs  referred  to  so  far  as  they  are  admitted. 

The  defendants  admit  that  the  plaintiffs  are  lumbermen 
and  reside  in  the  city  of  Ottawa,  and  that  the  defendants 
are  a  chartered  bank  carrying  on  a  general  banking  busi- 
ness in  the  Provinces  of  Ontario  and  Quebec,  and  have  an 
agency  or  Branch  in  Ottawa,  with  and  through  which  the 
transactions  respecting  the  limits  in  question  were  entered 
into  and  conducted. 

2.  That  during  the  years  1875  and  1876  one  Allan  Frazer 
of  Ottawa,  lumberman,  procured  for  the  purposes  of  his 
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business  operations  certain  pecuniary  advances  from  the 
Ottawa  agency  of  the  defendants  through  their  manager, 
Samuel  Benoit,  and  to  insure  the  repayment  thereof  Frazer 
gave  to  Benoit,  acting  for  and  on  behalf  of  the  defendants, 
certain  promissory  notes  and  valuable  securities,  including 
assignments  of  several  valuable  rafts  of  timber,  and  as 
collateral  security  thereto  a  communication  dated  the  21st 
of  September,  1876,  addressed  to  the  Crown  Timber  Agent 
at  Ottawa,  whereby  he  (Frazer)  purported  to  pledge  cer- 
tain timber  limits,  namely,  licenses  numbers  470  and  471 
of  the  years  1875  and  1876,  and  the  berths  described 
thereby,  on  the  Black  River  in  the  Province  of  Quebec, 
then  owned  by  him  (Frazer),  to  the  said  Benoit,  as  man- 
ager for  the  defendants,  for  advances  made  and  to  be 
made  to  him  (Frazer),  and  requested  the  Crown  Timber 
agent  to  note  the  supposed  pledge  thereby  given  on  the 
licenses  of  the  said  limits  and  renewals  thereof. 

3.  That  this  supposed  pledge  was  received  by  the  Crown 
timber  agent,  and  an  endorsement  of  its  purport  noted  by 
him  on  the  said  licenses,  and  that  on  the  24th  of  January, 
1877,  Frazer,  with  the  consent  of  Benoit,  on  behalf  of  the 
defendants,  cancelled  the  said  supposed  pledge,  and  gave 
what  purported  to  be  a  new  pledge  of  the  licenses  to  the 
defendants,  that  the  said  cancellation  and  last  mentioned 
supposed  pledge  were  received  on  that  date  (the  24th 
January,  1877),  and  the  endorsements  of  the  cancellation 
noted  by  the  Crown  timber  agent  on  the  first  mentioned 
supposed  pledge,  and  that  endorsements  of'  the  supposed 
new  pledge  were  noted  upon  the  said  licenses,  and  sub- 
sequently upon  renewals  thereof  as  they  were  from  year  to 
year  issued. 

4.  That  the  said  Frazer  on  the  7th  day  of  July,  1881, 
assigned  all  his  right,  title,  and  interest  in  and  to  the  said 
timber  limits  to  one  Robert  Grant,  who,  on  the  7th  day  of 
October,  1881,  assigned  the  same  to  the  plaintiffs,  and  that 

the  plaintiffs  thereby  became,  and  noiu  are,  the  owners 
thereof,  and  entitled  to  the  issue  of  the  licenses  for  the 
same. 
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The  plaintiffs  admit  that  in  the  month  o£  September, 
1876,  Frazer  was  indebted  to  the  defendants  in  a  large 
sum  of  money  for  advances  that  the  defendants  had  there- 
tofore made  to  him  for  carrying  on  his  lumbering  operations 
for  which  advances  the  defendants  held  his  promissory 
notes,  and  as  collateral  security  for  the  repayment  of  such 
advances  that  Frazer  pledged  the  lumber  berths  470  and 
471  of  the  years  1875  and  1876  to  Benoit,  the  defendants' 
manager  at  Ottawa,  for  and  on  behalf  of  the  defendants, 
.and  that  the  pledge  was  noted  on  the  licenses  of  the  said 
berths  by  the  Grown  Timber  agent. 

2.  That  during  the  years  1877,  1878,  and  1879,  Frazer 
continued  to  receive  advances  upon  his  promissory  notes 
from  the  defendants  for  the  carrying  on  of  his  lumbering 
operations,  and  that  at  the  close  of  the  lumbering  season 
of  each  of  the  said  years  he  (Frazer)  transferred  a  raft  of 
timber  manufactured  by  him  on  the  said  limits  to  the 
defendants  to  secure  the  re-payment  of  the  advances  made 
during  the  preceding  season,  and  that  in  the  year  1879 
jrrior  to  the  sale  of  the  said  timber  by  the  defendants 
Fraser  was  indebted  to  the  defendants  in  a  large  sum,  and 
that  the  defendants  held  as  collateral  security  for  the  pay- 
ment thereof  the  said  pledge  upon  the  timber  berths  and 
three  rafts  of  timber. 

3.  That  at  the  time  of  the  assignments  from  Frazer  to 
Robert  Grant  and  from  him  to  the  plaintiffs,  both  Robert 
Grant  and  the  plaintiffs  were  well  aware,  and  had  actual 
notice  of  the  pledge  of  the  said  timber  berths  to  the  defend- 
ants, that  the  assignments  ivere  made,  received, and  taken  in 
the  Grown  Timber  office  subject  to  the  pledge  and  to  the 
defendants'  lien  thereunder,  and  that  they  (Robert  Grant 
and  the  plaintiffs)  were  also  aware  that  Frazer  was 
indebted  to  the  defendants  and  that  the  pledge  was  held 
by  the  defendants  as  a  security  for  such  indebtedness. 

4.  That  in  the  year  1881  while  Frazer  was  still  indebted 
to  the  defendants  in  a  large  sum,  and  the  pledge  still  in 
force,  the  defendants  in  order  to  retain  their  security  upon 
the  timber  berths,  and  to  prevent  them  being  rendered 
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valueless,  and  for  the  purposes  of  making  them  more 
valuable  for  being  realized  by  the  defendants  requested  the 
Orown  Lands  Department  to  issue  licenses  of  the  said 
births  directly  to  the  defendants,  and  that  on  the  22  nd 
day  of  April,  1882,  the  licenses  of  the  said  timber  berths 
were  issued  to  the  defendants  accordingly. 

5.  That  the  procuring  of  the  licenses  as  aforesaid  by  the 
■defendants  to  themselves  was  for  the  purpose  of  continu- 
ing their  security  intact  for  Frazer's  indebtedness  to  them, 
and  that  the  defendants  for  the  purpose  of  keeping  on 
foot  the  security  afforded  by  such  licenses  paid  the  annual 
ground  rent  and  charges  of  the  Crown  Timber  Depart- 
ment upon  the  said  timber  berths. 

To  this  state  of  facts  both  plaintiffs  and  defendants  are 
for  the  purposes  of  the  suit  bound,  for  each  has  either 
pleaded  or  admitted  the  whole  of  it. 

It  was  agreed  that  a  copy  of  section  28  of  the  Revised 
Regulations  respecting  the  sale  and  management  of  timber 
on  Crown  lands  in  the  Province  of  Quebec  should  be  put 
in  and  used.    It  is  as  follows  : 

"  28.  Limit  holders  in  order  to  enable  them  to  obtain 
advances  necessary  for  their  operations  shall  have  a  right 
to  pledge  their  limits  as  security  without  a  bonus  becom- 
ing payable,  such  pledge  in  order  to  affect  the  limit  against 
the  debtor  shall  require  to  be  noted  on  the  back  of  the 
license  by  an  authorized  officer  of  the  Crown  lands.  But 
if  the  party  giving  such  pledge  shall  fail  to  perform  his 
obligations  towards  his  creditor,  the  latter  by  establishing 
the  fact  to  the  satisfaction  of  the  commissioners  may 
obtain  the  next  renewal  in  his  or  their  own  name  subject, 
to  pajanent  of  the  bonus,  the  transfer  being  then  deemed 
complete." 

It  was  also  agreed  that  the  pledge  of  the  limits  to 
Benoit  dated  21st  of  September,  1876,  was  as  follows  : 

"  A.  T.  Russell  Esq.,  Crown  Land  Agent,  Ottawa. 

Sir, — I  hereby  pledge  the  lumber  berths  on  Black  River, 
described  by  licenses  Nos.  470  and  471  of  1875,  to  Samuel 
Benoit  Esq.,  manager  of  La  Banque  Nationale  at  Ottawa, 
for  advances  made  and  to  be  made  to  me  necessary  for 
53— VOL.  IX  o.R. 
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my  operations,  and  I  request  that  you  will  note  the  pledge 
on  the  said  licenses  and  renewals  thereof  in  accordance 
with  regulations  of  February,  1874. 

"I  ana,  sir,  your  obedient  servant, 

"  Allan  Erazer." 

Also  that  the  subsequent  pledge  to  the  defendants 
recorded  the  24th  day  of  February,  1877,  was  as  follows  : 

Ottawa,  24th  of  January,  1877. 
"  A.  T.  Eussell  Esq.,  Crown  Timber  Agent,  Ottawa. 

Sir, — I  hereby  pledge  all  ray  rights,  titles  and  interests 
in  and  to  licenses  Nos.  470  and  471  of  1875-76,  and  the 
berths  described  thereby  on  the  Black  Eiver  to  La  Banque 
Nationale  at  Ottawa.  Allan  Frazer." 

"  I  hereby  with  the  consent  of  Samuel  Benoit  Esq., 
manager  of  the  said  bank,  cancel  the  pledge  made  to  him 
on  the  21st  of  September  last.  Allan  Frazer." 

This  cancellation  seems  to  have  taken  place.  It  was  not 
contended  that  the  documents  were  not  sufficient  as  a  mat- 
ter of  conveyancing. 

The  contention  on  the  part  of  the  plaintiffs  respecting 
this  part  of  the  case  was  that  the  limit  holders  could  not 
under  the  28th  section  of  the  regulations  create  any  lien 
upon  the  limits  for  money  advanced  in  the  then  past,  no 
matter  for  what  purposes  the  money  had  been  advanced,, 
that  the  words  ''in  order  to  enable  them  to  obtain  advances,'* 
point  only  to  the  future  and  cannot  enable  them  to  pledge 
limits  for  past  advances,  and  that  so  far  as  the  pledge  was 
for  then  past  advances  it  was  unauthorized.  It  was  ad- 
mitted that  the  pledge  was  made  without  the  payment  of 
a  bonus,  and  that  it  was  not  intended  that  any  bonus 
should  be  paid.  It  was  admitted  that  the  pledge  would 
have  been  good  as  to  future  advances  but  for  the  fact  that 
it  was  made  to  a  bank.  But  having  been  made  to  a  bank 
it  was  not  good  even  as  to  future  advances. 

The  conclusion  of  this  argument  was  that  the  pledge 
was  not  good  as  to  either  then  past  or  future  advances. 

The  defendants  in  the  admissions  guard  themselves  as 
to  the  meaning  that  might  be  applied  to  the  past  advances. 
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by  saying  in  effect  that  what  is  meant  is  past  advances 
made  by  them  in  the  usual  course  of  their  business,  to  or 
on  account  of  Frazer.  For  the  purpose  of  reading  the  28th 
section  of  the  regulations,  I  think  I  should  have  been 
told  what  was  the  law,  or  effect  of  the  regulations,  imme- 
diately before  the  adoption  of  this  section.  But  after  the 
best  consideration  I  have  been  able  to  give  the  subject, 
under  the  circumstances,  i  am  of  the  opinion  that  the 
meaning  contended  for  by  the  plaintiffs  is  not  the  true 
meaning,  and  that  the  contention  cannot  be  sustained.  I 
think  it  involves  entirely  too  narrow  a  reading  of  the  sec- 
tion. The  section  seems  to  me  to  relate  chiefly  to  the  pay- 
ment or  not  of  the  bonus.  In  the  absence  of  any  evidence 
of  the  law  of  Quebec  to  the  contrary,  I  must  assume  that 
where  there  is  no  special  restriction  a  man  may  sell  or 
pledge  that  which  he  has.  This  section  says  that  he  may 
pledge  the  property  or  right  in  this  particular  instance 
without  paying  a  bonus,  it  being  fairly  assumed,  I  think, 
that  upon  an  ordinary  pledge  or  transfer  a  bonus  is  payable. 
But,  apart  from  this  I  cannot  bring  myself  to  think  that 
the  words  "in  order  to  enable  them  to  obtain  advances," 
so  limits  the  meaning  as  to  confine  it  wholly  to  future 
advances  to  the  exclusion  of  advances  made,  perhaps  the 
day  before,  for  the  identical  purpose,  and  there  is  no  doubt 
that  all  the  advances  spoken  of  were  advances  necessary 
for  the  purposes  of  Frazer's  operations.  This  is  not  ques- 
tioned. 

It  is  also  to  be  observed  that  the  provisions  of  this  28th 
section  that  are  material  here  are  affirmative  provisions, 
there  being  nothing  of  a  negative  or  disabling  character 
contained  in  them.  This  is  sometimes  considered  most 
material.  See  the  language  of  Lord  Cairns,  in  the  case 
Murray  v.  Bush,  L.  R.  6  H.  L.,  at  p.  67.  That  was  of 
course  a  different  sort  of  case,  but  nevertheless  the  language 
of  the  distinguished  Judge  seems  to  apply  here  and  lead  to 
the  conclusion  that  if  the  intention  had  been  that  a  pledge 
made  otherwise  according  to  the  provisions  of  the  section, 
but  for  then  past  advances  should  be  bad  or  inoperative, 
a  negative  provision  would  have  been  found  in  the  section. 
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On  this  branch  of  the  contention  I  am  of  the  opinion 
that  the  plaintiffs  cannot  succeed- 
In  the  argument  of  the  case  on  the  question  as  to 
whether  or  not  the  taking  of  the  security  was  in  contra- 
vention of  the  provisions  of  the  Banking  Act,  both  counsel 
seemed  to  rely  upon  the  case  Commercial  Bank  v.  Bank  of 
Upper  Canada,  7  Gr.  250,  and  in  Appeal,  lb.  423.  That  case 
was,  however,  as  it  appears  to  me,  not  like  the  present 
case.  There  the  £1,000  that  was  held  not  to  be  secured  ' 
by  the  mortgage  there  in  question  was  money  lent  at  the 
time  and  upon  the  security  of  the  mortgage,  and  it  was 
said  that  for  all  that  appeared  the  mortgagor  was  at 
liberty  to  draw  the  sum  afterwards  and  apply  it  in  any 
way  that  he  saw  fit,  and  the  Court  said  that  the  prohibi- 
tion contained  in  the  first  part  of  the  19th  section  of  6 
Vic,  cap.  27,  made  the  point  plain  against  the  validity  of 
the  security.  I  have  compared  the  statutes  under  which 
that  case  was  decided  with  the  Acb  in  force  at  the  present 
time,  and  I  do  not  perceive  any  substantial  diff'erence  so 
far  as  the  point  I  have  to  decide  is  concerned.  The  then 
Chancellor  in  his  judgment  in  the  Court  below  said,  at 
p.  254  :  "  Had  I  been  able  to  satisfy  myself  on  the  one 
hand  that  the  Legislature  merely  meant  to  prohibit  this 
institution  from  embarking  in  land  speculations,  and  that 
this  transaction,  which  clearly  was  not  of  that  character, 
ought,  therefore,  to  be  upheld  ;  or  on  the  other  hand,  that 
they  meant  to  prohibit  mortgages  in  every  case,  except 
when  taken  as  a  collateral  security  for  a  debt  contracted 
at  a  previous  time — had  I  been  able  to  adopt  either  view, 
the  law  would  have  rested,  I  must  admit,  on  a  more  satis- 
factory basis.  But  I  have  not  been  able  to  reconcile 
either  construction  with  the  langruaofe  of  the  statute."  In 
delivering  the  judgment  of  the  Court  of  Appeal  affirming 
the  judgment  appealed  from,  Sir  John  B.  Robinson,  C.J., 
said,  at  p.  430  :  When  it  is  shown  that  the  mortgage 
in  any  case  was  taken  by  a  bank  '  as  an  additional  security 
for  a  debt  contracted  to  it  in  the  course  of  its  business ' 
then  the  question  occurs  whether  that  can  only  be  taken  to 
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mean  a  debt  that  had  been  previously  incurred  with  it  in 
the  course  of  its  business,  or  whether  a  mortgage  may  not 
be  taken  as  an  additional  security  for  a  debt  that  had  no 
previous  existence,  but  which  the  bank  were  about  to 
allow  a  party  to  contract,  hy  advancing  him  money  at 
that  time  in  the  course  of  their  business,  as  for  instance,  &c." 
The  learned  Chief  Justice  then  puts  a  case,  involving  a 
present  advance  by  the  bank,  upon  a  commercial  trans- 
action and  the  taking  of  a  mortgage  upon  real  estate  as- 
on  additional  or  collateral  security  for  the  pa3^ment  of  the 
advance,  and  proceeds  by  saying  :  "  That  is  not  this  case, 
and  I  shall  only  therefore  say,  that  as  the  words  of  the 
statute  are  not  against  it,  so  I  think  it  might  perhaps  be 
held  that  the  spirit  and  intention  of  the  Act  are  not 
opposed  to  it;  and  that  a  mortgage  so  taken  might  be 
upheld,  when  it  appears  that  the  mortgage  was  really  and 
in  truth  taken  to  secure  the  transaction  upon  the  bill  " 
(the  bill  mentioned  in  the  imaginary  case  stated) "  and 
not  that  the  bill  was  created  for  the  mere  purpose  of  up- 
holding and  giving  colour  to  the  mortgage,"  which  he  said 
would  be  a  question  for  the  jury. 

In  the  case  Royal  Canadian  Bank  y.  Cummer,  15  Gr» 
627,  the  late  Chief  Justice  (then  Vice-Chancellor)  in  hi& 
judgment  said,  at  p.  631 :  "  Taking  the  simple  fact  of 
deposit  by  way  of  security  by  the  debtor  of  a  bank,  to  a 
bank,  there  being  a  debt,  and  there  being  further  advances 
contemplated  but  not  yet  made,  a  deposit  for  the  debt  due 
would  be  lawful ;  but  a  deposit  by  way  of  security,  against 
which  the  bank  customer  might  draw,  would  be  against 
the  law ;  and  the  law  upon  this  point  is  so  well  known  to 
bankers  that  they  would  hardly  be  likely  to  transgress  it." 

Neither  of  these  cases  seems  like  the  present  case.  Here 
the  bank  did  not  contract  to  advance  any  specified  sum. 
They  did  not,  as  it  appears  to  me,  become  bound  to  make 
any  advance  at  all.  There  was  not  any  sum  for  which  the 
bank  customer  Frazer  might  draw  upon  the  bank  on  the 
security  of  the  pledge,  and  it  is  not  the  case  of  a  present 
advance  on  the  security  of  it  (the  pledge),  which  was  to  be 
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additional  security,  that  is,  additional  to  such  securities  as 
Frazer  might  give  upon  contemplated  transactions  between 
him  and  the  bank  m  his  lumbering  business,  as  well  as  for 
the  advances  that  had  theretofore  been  made. 

In  Royal  Canadian  Bank  v.  Cummer,  15  Gr.  627,  the 
contemplated  future  advances  in  respect  of  the  "  Buffalo 
Drafts"  had  been  otherwise  paid  and  satisfied,  and  no 
question  really  arose  as  to  them.  In  the  other  case,  Com- 
mercial  Bank  v.  Bank  of  Upper  Canada,  7  Gr.  250,  423, 
the  £1,000  was  lent  upon  the  security  of  the  mortgage,  and 
as  to  this  sum  the  mortgage  was  held  bad. 

It  was  contended  that  even  though  the  transaction  in 
question  was  against  the  provisions  of  the  Banking  Act, 
yet  only  the  Crown  could  take  advantage  of  this,  and  in 
support  of  this  contention  the  cases  Ayers  v.  The  South 
Australian  Banking  Co.,  L.  R.  3  P.  C.  548,  and  National 
Bank  v.  Matthews,'  98  U.  S.  S.  C.  621,  were  referred  to. 
These  cases  do  seem  to  support  the  contention,  at  all 
events  to  some  extent,  but,  in  the  forme  of  them  it  is  to 
be  observed  that  the  Court  remarked  that  there  was  no 
plea  of  illegality.  I  think,  however,  that  upon  this  conten- 
tion I  am  bound  by  the  case  Commercial  Bank  v.  Bank  of 
U-pper  Canada,  for  although  such  a  contention  was  not 
there  set  up,  there  is  the  decision  of  the  Court  that  as  to 
the  £1,000  the  mortgage  was  bad  as  being  in  contravention 
of  the  Act,  and  the  proceedings  were  not,  in  fact,  at  the 
instance  of  the  Crown. 

I  think  the  transaction  falls  within  the  prohibition  con- 
tained in  the  40th  section  of  the  Act,  for  I  think  it  can- 
not be  said  that  the  advances  were  not  made  upon  this 
security,  although  they  were  to  be  thereafter  made  in  the 
course  of  a  business  between  the  bank  and  its  customer, 
when  no  doubt  other  securities  would  be  obtained  at  the 
time  of  making  the  advances.  And  I  do  not  see  that  the 
transaction  can  be  said  to  be  one  in  which  the  lien  was 
taken  by  the  bank  as  additional  security  for  debts  '^con- 
tracted'' to  the  bank  in  the  course  of  its  business,  so  as  to 
bring  it  wifchin  the  meaning  of  the  provision  contained  in 
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the  41st  section  of  the  Act.  The  most  extended  meaning 
to  be  given  to  the  word  "contracted"  intimated  in  the  case 
Commercial  Bank  v.  Bank  of  TJiopiv  Canada  is  contracted 
in  the  past,  and  contracted  at  the  time  of  the  advance 
being  made,  and  it  is  not  made  clear  that  this  last  meaning 
may  be  applied  to  the  words  of  the  Act ;  and  if  the  matter 
in  difference  rested  here  I  should  be  of  opinion  in  favour 
of  the  plaintiffs  upon  this  contention. 

It  was  admitted  in  argument,  and  I  do  not  see  how  it 
could  be  otherwise,  that  if  a  security,  for  instance  a  mort- 
gage upon  lands,  were  given  to  a  bank  as  security  for 
future  advances  in  contravention  of  the  Act  and  therefore 
bad,  yet  that  if,  after  the  debt  had  been  contracted  in  the 
course  of  business  or  the  advances  made,  another  mortgage 
were  executed  upon  the  same  property  as  additional 
security  for  the  debt  so  contracted  or  advances  made,  this 
mortgage  would  be  good,  and  for  the  defendants  it  was 
contended  that  the  issuing  of  the  licenses  directly  to  the 
defendants  on  the  22nd  of  April,  1882,  was  just  such  an 
act  as  the  giving  of  the  subsequent  mortgage  as  above,  it 
being  admitted  and  beyond  all  doubt  that  at  this  time  all 
the  debts  of  Frazer  to  the  bank  had  been  contracted,  and 
all  the  advances  made  to  him. 

It  was,  on  the  other  hand,  contended  for  the  plaintiffs 
that  this  act  must  be  considered  to  have  been  in  the 
nature  of  a  foreclosure  of  the  security  and  had  relation 
back  to  the  date  of  the  pledging  of  the  licenses  by  Frazer 
to  the  bank. 

The  fact  is  that  on  the  22nd  of  April,  1882,  the  defendants 
did  obtain  the  issue  of  the  licenses  directly  to  themselves 
and  apparently  they  are  the  owners  of  them,  but  they  say 
they  only  claim  to  hold  a  lien  upon  them  as  additional  or 
collateral  security  for  Frazer's  indebtedness.  One  of  the 
admissions  is  that  in  the  year  1881  while  Frazer  was  still 
in.lebted  to  the  defendants  in  a  large  sum  and  the  pledge 
still  in  force,  the  defendants  in  order  to  retain  their 
security,  and  to  prevent  its  being  rendered  valueless,  and 
for  the  purpose  of  making  the  limits  more  valuable  for 
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being  realized  by  the  defendants,  requested  the  depart- 
ment to  issue  the  licenses  to  them,  and  that  they  were 
accordingly  issued,  &c.  Another  admission  is,  that  the 
procuring  of  the  licenses  to  be  issued  to  the  defendants 
was  for  the  purpose  of  continuing  their  security  intact 
for  Frazer's  indebtedness  to  them. 

The  admissions  that  were  made  have  proved  to  be  irt 
some  respects  embarrassing  to  me.  But  there  can,  I  think,, 
be  no  reasonable  doubt  that  the  defendants  when  they  ob- 
tained the  renewal  of  the  licenses  in  their  own  name,  did 
so  under  and  in  accordance  with  the  provisions  contained 
in  the  latter  part  of  section  28  of  the  regulations,  which 
provides  for  the  pledgee  obtaining  the  renewal,  in  case  of 
a  default,  in  his  own  name,  subject  to  the  payment  of  the 
bonus,  and  says  or  declares  that  the  "  Transfer  "  shall  then 
be  deemed  to  be  complete.  This  is,  I  think,  the  equivalent 
of  saying  that  when  the  pledgees  have  thus  obtained  the 
renewal  in  their  own  name,  they  have  a  complete  title  to 
the  property,  or  at  least  a  title  as  complete  as  that  which 
the  pledgor  had.  I  think  it  must  be  assumed  that  the 
Government  in  so  granting  the  renewal  to  the  defendants 
acted  properly,  and  it  is  not  shown,  nor  does  it  appear  that 
they,  the  Government,  were  in  any  way  misled  or  deceived. 
I  do  not  think  that  the  admitted  intention  of  the  defend- 
ants or  their  admitted  purpose  in  obtaining  the  renewal  in 
their  own  name,  makes  any  difference  in  this  respect,  for  it' 
does  not  appear  that  they  made  any  representation  to  the 
plaintiffs  regarding  such  intention  or  purpose,  or  that  the- 
plaintiffs  were  in  any  way  misled  or  lulled  into  quietude 
by  the  conduct  of  the  defendants  in  respect  to  the  obtaining 
of  this  renewal.  I  think  the  defendants  without  so  far  as 
appears,  misleading  the  Government  or  misleading  or  deceiv- 
ing the  plaintiffs,  obtained  by  procuring  the  renewal  in 
their  own  names  under  the  provisions  of  section  28,  a  com- 
plete title  to  whatever  rights  the  plaintiffs  as  assignees  of 
Frazer  had  in  respect  of  the  limits  in  question.  This  title,, 
as  I  understand  the  case,  is  not  attacked  before  me,  and  I 
do  not  perceive  that  if  the  proceeding  taken  to  obtain  this 
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rerewal  in  the  name  of  the  defendants  is,  as  contended  for 
on  behalf  of  the  plaintiffs,  to  be  looked  upon  as^a  sortof  fore- 
closure of  the  security,  that  this  would  make  any  difference, 
for  the  party  who  forecloses  is,  after  the  foreclosure,  the 
owner  of  the  property  as  against  the  party  who  mortgaged 
or  pledged  it  to  him. 

It  seems  to  me  that  the  case  stands  thus,  and  that  what 
I  am  asked  to  consider  may  be  disposed  of  on  this  short 
ground.  The  defendants  had,  at  the  commencement  of 
the  action,  the  right  as  against  the  plaintiffs  to  say  that 
they,  the  defendants,  were  the  owners  of  the  property. 
The  defendants  did  not  do  so,  but  volunteered  to  say  that 
they  claimed  only  a  lien  upon  it,  but  this  lien  they  claimed 
for  the  whole  amount  of  the  indebtedness  of  Frazer  to 
them,  The  defendants  being,  as  against  the  plaintiffs,  the 
owners  of  the  property,  I  think  they  had  the  right  to  take 
this  position.  I  do  not  think  that  the  defendants,  really 
having  a  right  to  more,  can,  by  reason  of  any  statement 
or  admission  they  appear  to  have  made,  be  confined  to 
anything  less  than  what  is  claimed  in  or  by  such  state- 
ment or  admission.  What  they  claim  is  payment  in  full 
of  Frazer's  indebtedness  to  them,  and  on  this  being  made 
they  will  convey  or  transfer  the  property  to  the  plaintiffs. 
In  this  I  think  the  defendants  are  right,  and  I  do  not  see 
that  the  plaintiffs  are,  under  the  circumstances,  in  a  posi- 
tion to  complain  of  this. 

The  question  I  am  asked  to  determine  is,  whether  or 
not  the  defendants  have  a  lien  upon  the  property  for  the 
full  amount  of  Frazer's  indebtedness  to  them  or  for  any 
amount,  and  I  am  of  the  opinion  that  the  defendants  have, 
on  the  case  shown  before  me,  a  right  at  least  as  great  as  a 
lien  for  the  full  amount  of  such  indebtedness,  and  claiminof 
as  they  do  such  lien,  I  think,  they  are  entitled  to  it.  The 
judgment  will  be  for  the  defendants,  declaring  that  they 
have  a  lien  for  the  full  amount  of  the  indebtedness  as 
claimed  by  them.  I  apprehend  the  matter  of  costs  has 
been  provided  for  by  the  minutes  in  respect  of  the  other 
branches  of  the  case  that  have  been  consented  to  hy 
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Counsel,  before  referred  to.  If  not,  I  will  hear  what  may 
he  said  upon  the  subject. 

Judgment  accordingly  for  the  defendants, 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Cameron  et  al  v.  Carter  et  al. 

Purchase  hy  Instalments  —  Outstanding  incumbrance  —  Misrepresentation  — 
Specific  performance — Rights  of  purchaser. 

Cain  agreed  to  sell  lands  to  Carter  for  $1,400,  payable  in  yearly  instal- 
ments of  $100  each,  with  interest,  and  covenanted  that  on  payment  he 
would  convey  to  Carter  in  fee  simple,  free  from  incumbrances.  There 
was,  at  the  time  of  this  agreement,  a  mortgage  on  the  property  still  in 
force,  payable  some  years  before  the  last  instalment  of  purchase  money. 
C.  &  C,  to  whom  Cain  had  assigned  the  agreement,  now  sued  Carter 
for  certain  instalments  overdue. 

Held  [reversing  the  decision  of  Porudfoot,  J.],  that  C.  &  C.  were  bound 
to  ensure  the  defendant,  in  making  the  intermediate  payments,  that 
he,  the  defendant,  would  have  a  good  title,  clear  of  incumbrances, 
when  the  period  of  completion  of  the  contract  had  arrived. 

When  the  price  is  payable  by  instalments,  the  purchaser  of  land  has  a 
right  to  have  a  reference  as  to  title,  and  to  have  title  manifested  before 
he  makes  a  single  payment. 

Held,  further,  as  to  the  alleged  misrepresentation,  that  it  was  not  such  as 
would  avoid  the  contract,  but  it  wo  aid  cast  it  upon  the  vendor  to  make 
good  his  representation  before  he  could  compel  the  payment  of  the  pur- 
chase money.  But,  in  any  event,  a  purchaser  of  land  has  a  right  to 
assume  that  the  title  is  good,  and  that  it  is  free  from  incumbrance,  and 
to  require  this  to  be  shewn  before  he  can  be  compelled  to  pay  any  part 
of  his  purchase  money. 

Gamble  v.  Gummerson,  9  Gr.  199,  approved  of. 

In  this  action  Cameron  and  Campbell  sued  Richard 
Carter,  claiming  payment  of  certain  instalments  of  pur- 
chase money  which  they  alleged  to  be  overdue  and  un- 
paid under  an  agreement  for  the  sale  of  certain  lands, 
dated  August  20th,  1881,  and  made  between  the  defend- 
ant and  one  Roger  Cain,  who  by  deed  of  December  3rd, 
1881,  assigned  the  same  to  the  plaintiffs. 
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The  agreement  in  question,  after  reciting  that  the  said 
Cain  had  agreed  to  sell,  and  the  defendant  to  buy  the 
lands  for  the  sum  of  $1,400,  payable  in  fourteen  annual 
instalments  of  $100  each,  with  interest  on  the  whole  of 
the  unpaid  principal  on  the  first  of  January  in  each  year, 
the  first  payment  to  be  due  on  January  1st,  18^2,  interest 
to  be  computed  from  the  date  of  the  agreement,  went  on 
to  state  as  follows  : 

Now  it  is  hereby  agreed  between  tbe  parties  aforesaid  in  manner 
following :  that  is  to  say,  the  said  party  of  the  second  part  (the  defen- 
dant), for  himself,  his  heirs,  executors,  and  administrators,  doth  hereby 
covenant,  promise,  and  agree,  to  and  with  the  said  party  of  the  first  part 
(Cain),  his  heirs,  executors,  administrators,  and  assigns,  that  he  or  they 
shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  party  of  the  first 
part  his  heirs,  executors,  administrators,  and  assigns,  the  said  sum  of 
money  above  mentioned,  &c. 

In  consideration  whereof,  and  on  payment  of  the  said  sum  of  money, 
with  interest  thereon  as  aforesaid,  the  said  party  of  the  first  part  doth 
for  his  heirs,  executors,  administrators,  and  assigns,  covenant,  promise, 
and  agree,  to  and  with  the  said  party  of  the  second  part,  his  heirs, 
executors,  and  administrators  or  assigns,  to  convey  and  assure,  or  cause  to 
be  conveyed  and  assured,  to  the  said  party  of  the  second  part,  his  heirs 
or  assigns,  by  a  good  and  sufficient  deed  in  fee  simple,  all  that  the  said 
piece  or  parcel  of  land  above  described,  *  *  And  also  shall  and  will 
suffer  and  permit  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
to  occupy  and  enjoy  the  same  until  default  be  made  in  the  payment  of  the 
said  sums  of  money,  or  the  interest  thereof,  or  any  part  thereof,  on  the 
days  and  times  and  in  manner  above  menioned  ;  subject,  nevertheless, 
to  impeachment  for  voluntary  or  permissive  waste. 

And  it  is  hereby  expressly  understood  that  time  is  to  be  considered  the 
essence  of  this  agreement,  and  unless  the  payments  are  punctually  made 
at  the  time  and  in  the  manner  above  mentioned,  the  said  party  of  the 
first  part  shall  be  at  liberty  to  re-sell  the  said  land.  And  it  is  expressly 
agreed  that  at  the  end  of  five  years,  if  the  party  of  the  second  part  can- 
not pay  for  the  land,  the  party  of  the  first  part  agrees  to  refund  the 
principal  paid  ;  at  least  six  months'  notice  must  be  given  for  the  first  day 
of  January  previous  to  the  five  years  of  the  intention  to  leave  the  land. 
In  witness  whereof,  &c. 

The  defendant,  in  his  statement  of  defence,  alleged  that 
he  was  induced  to  enter  into  the  said  ac^reement  for  the 
purchase  of  the  land  by  the  false  and  fraudulent  represen- 
tation of  Cain  that  the  land  was  free  from  incumbrances, 
whereas  he  had  since  learned  that  the  land  had  been  at 
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the  time  of  the  agreement,  and  was  still,  subject  to  a  mort- 
gage made  by  Cain  to  the  North  British  Canadian  Invest- 
ment Company:  that  the  plaintiffs,  at  the  time  of  the 
assignment  to  them  of  the  agreement  in  question,  had  no- 
tice of  the  said  representations  and  of  their  untruth :  that 
the  said  mortgage  was  outstanding  and  unpaid,  and  the 
plaintiffs,  by  reason  thereof,  were  unable  to  perform  the 
part  of  the  said  agreement  to  be  performed  by  Cain :  that 
before  the  commencement  of  this  suit  he  had  offered  to 
pay  the  plaintiffs  the  instalments  due  under  the  agreement,, 
if  the  latter  would  give  him  reasonable  security  that  when 
the  payments  mentioned  in  the  agreement  were  paid  they 
would  convey  and  assure  the  lands  to  him  as  provided  for 
by  the  said  agreement,  but  the  plaintiffs  declined  to  give 
any  security  or  undertaking;  and  that  he  was  always 
ready  and  willing  to  pay  such  past  due  instalments  upon 
being  secured  that  he  would,  when  entitled  thereto,  receive 
a  deed  according  to  the  terms  of  the  agreement.  And  by 
way  of  counter-claim  the  defendant  claimed  that  the  plain- 
tiffs might  be  ordered  to  procure  and  register  a  discharge 
of  the  said  mortgage,  or  give  the  defendant  satisfactory 
security  that  they  would  pay  the  money  secured  thereby, 
and  that  the  same  would  be  discharged. 

The  action  was  tried  on  October  30th,  1884,  at  Walkerton, 
before  Proudfoot,  J. 

The  evidence  shewed  that  the  mortgage  to  the  North 
British  Canadian  Investment  Company  was  dated  July 
22nd,  1878,  and  was  to  secure  $900  and  interest,  and  that  the 
principal  was  payable  ten  years  from  the  date.  There  was 
no  evidence  that  the  plaintiffs  had  notice  at  the  time  of  the 
assignment  of  the  agreement  to  them  of  any  such  misrep- 
resentation as  was  alleged  by  the  defendant. 

O'Connor,  for  the  plaintiff. 

B.  Robertson,  for  the  defendants. 

At  the  clos3  of  the  evidence  his  Lordship  delivered  judg- 
ment for  specific  performance  according  to  the  terms  of 
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the  agreement,  with  liberty  to  the  plaintiffs  to  apply,  as 
the  instalments  came  due,  to  have  an  order  made  for  their 
payments,  and  decreeing  payment  of  the  arrears. 

His  Lordship  observed:  "As  to  the  objection  Mr.  Kobert- 
son  makes  that  there  was  a  misrepresentation  as  to  incum- 
brances, I  do  not  think  that  of  itself  would  be  an  answ^er 
to  a  decree  for  specific  performance.  Then  that  is  no 
objection  to  specific  performance,  but  the  real  objection 
is,  that  it  cannot  be  obtained  yet.  I  have  no  right  to 
shorten  the  time  the  parties  have  agreed  upon  for  the  pay- 
•  ment  of  the  money  and  the  execution  of  the  conveyance. 
All  that  I  can  do  is  to  make  a  declaration  that  the  plain- 
tiffs are  entitled  to  have  the  agreement  performed,  and  for 
the  payment  of  the  arrears,  and  to  have  liberty  to  apply, 
as  the  other  instalments  become  due,  if  not  paid.  1  can 
make  a  decree  against  the  plaintiffs  to  this  extent,  that 
they  must  remove  the  mortgage  as  it  falls  due ;  I  cannot 
make  them  give  security,  but  I  can  make  an  order  for 
them  to  do  that.  I  will  simply  declare  that  the  plaintiffs 
are  bound  by  the  terms  of  the  agreement." 

The  defendant  moved  by  way  of  appeal  before  the  Divi- 
sional Court,  and  the  motion  was  heard  on  February  18th, 
1885,  before  Boyd,  C,  and  Ferguson,  J. 

H.  J.  Scott,  Q.  C,  for  the  defendant.  The  Judge  was 
wrong  in  holding  the  matters  in  question  to  be  simph^ 
matters  of  conveyancing.  The  result  of  the  existence  of 
the  incumbrance  is,  that  the  defendant  was  unable  to 
borrow  on  the  land.  I  refer  to  Ghantler  v.  In,ce,  7  Gr.  432  ; 
Thompson  v.  BrunsJdll,  7  Gr.  542 ;  Gamble  v.  Grummer- 
son,  9  Gr.  193;  Fishen  v.  Wride,  7  Gr.  599,  11  Gr.  245  ; 
Rohson  V.  Wride,  15  Gr.  Ill  ;  Hilliard  on  Vendors,  2nd 
ed.,  p.  242  ;  8wan  v.  JDrury,  22  Pick.  (Mass.)  485.  The 
evidence  shews  that  the  purchase  was  made  on  the  faith 
of  Cain's  representations  as  to  there  being  no  incum- 
brances. The  assignment  was  merely  an  assignment  of  a 
chose  in  action,  and  the  plaintiffs  are  in  no  better  position 
^  than  Cain  would  be. 
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A.  H.  F.  Lefroy,  for  the  plaintiffs.  On  the  contract  as 
it  stands,  apart  from  misrepresentations,  the  defendant  is 
plainly  not  entitled  to  resist  paying  the  instalments  until 
secured  against  the  mortgage.  To  hold  that  he  is  would  be 
to  contradict  the  express  terms  of  the  contract,  which, 
provides  that  on  payment  of  the  purchase  money,  and  not 
before,  a  good  deed  will  be  given.  Expressio  unius 
exdusio  alterius.  Besides  Chantler  v  Ince,  7  Gr.  432,  is  a 
direct  authority  in  our  favour.  Gamble  v.  Gummeraon,  9 
Gr.  193,  is  a  different  case.  There  the  outstanding  interest 
was  a  right  of  dower,  not  a  mere  pecuniary  incumbrance. 
Mortgages  are  matter  of  conveyancing  only,  not  of  title  i 
Dart  on  Vend,  and  Purch.,  5th  ed.,  p.  284.  Besides  the 
alleged  misrepresentation  is  on  an  immaterial  point,  and 
cannot  be  considered  to  have  been  fraudulent :  Hume  v. 
Pocock,  L.  R.  1  Ch.  879.  The  mortgage  is  payable  ofi'  before 
the  defendant  can  claim  a  deed.  Moreover  no  proceed- 
ings have  as  yet  been  taken  against  the  defendant  under 
it :  Thomas  on  Mortgages,  Ed.  1877,  p.  292-3 ;  Chantler 
V.  Ince,  supra,  at  p.  433  ;  Cane  v.  Lord  Allen,  2  Dow. 
289.  But  there  is  no  sufficient  proof  of  the  misrepresenta- 
tion :  Waterman's  Specific  Performance,  p.  426 ;  Story's 
Eq.  Juris,  sec.  200.  Besides,  the  plaintiffs  had  certainly 
no  notice  of  it,  and  the  contract  cannot  be  affected  by  it 
as  against  them :  Pollock  on  Contracts,  3rd  ed.,  p.  556  ; 
Eagleson  v.  Howe,  3  A.  R.  566  ;  Dart  on  Vend,  and 
Purch.,  5th  ed.,  pp-  804-5. 

March  21st,  1885.  Boyd,  C. — The  plaintiffs  are  entitled 
to  specific  performance  of  the  contract  if  they  can  ensure 
the  defendant  in  making  the  intermediate  payments  that 
he,  the  defendant,  will  have  a  good  title  clear  of  encum- 
brances when  the  period  of  completion  has  arrived.  But 
the  plaintiffs  are  not  justified  in  seeking  to  enforce  pay- 
ment of  all  the  instalments,  leaving  a  merely  personal 
remedy  for  the  defendant  in  case  the  plaintiffs  should  not 
be  in  a  position  so  to  convey.  I  agree  entirely  in  the- 
views  expressed  by  Esten,  V.  C,  in  Gamble  v.  Gummerson,. 
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9  Gr.  pp.  199-201,  and  in  his  criticism  upon  Chantler  v. 
Ince,  7  Gr.  432.  I  think  that  the  rule  has  often  been 
recognized  in  this  Court,  that  when  the  price  is  payable  by 
instalments  the  purchaser  has  a  right  to  have  a  reference 
as  to  title,  and  to  have  title  manifested  before  he  makes  a 
single  payment.  One  of  the  latest  cases  is  Wardell  v.  Tre- 
nouth,  24  Gr.  467.  In  the  present  case  the  weight  of  evi- 
dence is  favourable  to  the  conclusion  that  the  purchaser 
went  into  the  contract  on  the  faith  of  the  vendor's  state- 
ment that  the  estate  was  free  from  incumbrance.  This  is 
not  such  a  misrepresentation  as  would  avoid  the  contract, 
but  it  would  cast  it  upon  the  vendor  to  make  good  his 
representation  before  he  could  compel  the  payment  of  the 
purchase  money.  But  were  this  not  so,  I  would  go  further 
and  adopt  the  view  of  Esten,  V.  C,  when  he  says  :  When 
an  estate  is  offered  generally  for  sale,  the  purchaser  has  a 
right  to  assume  that  the  title  is  good,  and  that  it  is  free 
from  incumbrance,  aud  he  has  a  right  to  require  this  to  be 
shewn  before  he  can  be  compelled  to  pay  any  part  of  his 
purchase  money."  The  defendant  will  be  sufficiently  pro- 
tected in  this  transaction  by  the  observance  of  one  of  two 
precautions,  i.  e.,  either  by  directing  his  purchase  money  to 
be  paid  into  Court  so  as  by  its  accumulation  to  provide  a 
fund  to  pay  the  outstanding  mortgage  (I  understand  that 
it  is  more  than  sufficient  for  this  purpose),  or  by  requiring 
the  plaintiffs  to  give  security  to  the  satisfaction  of  the 
Master  against  the  mortgage,  as  directed  in  Fildes  v.  Hooker, 
3  Mad.  193.  The  judgment  in  appeal  should  be  varied  so 
as  to  protect  the  defendant  according  to  the  judgment  now 
pronounced. 

This  should  be  with  costs  of  action  and  of  appeal,  as 
the  defendant  has  substantially  succeeded  in  his  defence. 

Ferguson,  J. — The  judgment  in  this  case  is  affirming 
the  judgment  for  specific  performance  of  the  contract,  but 
providing  for  security  to  the  defendant  against  the  mort- 
gage on  the  lands  which  was  not  disclosed  at  the  time  of 
the  purchase  and  sale,  and  giving  the  defendant  the  costs 


432 


THE  ONTARIO  EEPORTS,  1885- 


[Vol. 


as  he  set  up  "by  his  defence  the  matter  on  which  he  suc- 
ceeds. The  Chancellor  has  in  his  judgment  stated  the 
whole  matter  in  detail,  and  it  is  not  worth  while  to  repeat 
matters  about  which  there  is  no  difference  of  opinion,  and 
which  are  of  a  simple  character. 

A.  H.  F.  L. 

See  McDonald  v.  Murray,  2  0.  E..  573;  reversed  in  appeal,  June 
30th,  1885  ;  and  McCrae  v.  Backer,  21  C.  L.  J.  N.  S.  137.— Hep. 


[CHANCERY  DIVISION.] 

Kitchen  v.  Dolan. 

Purchase  of  land — Evidence  of  agency — Acquisition  of  legal  estate  by  agent — 
Statute  of  Frauds. 

T>.  agreed  to  purchase  certain  lands  as  agent  for  K.,  and  accordingly  exe- 
cuted an  agreement  for  the  purchase  of  the  same  in  her  own  name. 

Held,  that  the  evidence  of  D.'s  agency-  was  receivable  though  not  in 
writing,  and  that  no  subsequent  dealing  of  D. ,  as  by  acquiring  the  legal 
estate,  could  operate  to  the  disadvantage  of  K. 

Qucere,  whether  Bartlett  v.  Pichersgill,  1  Cox.  15,  4  East  577,  n.  is  still  to 
be  regarded  as  good  law. 

This  action  was  commenced  on  October  21st,  1884,  and 
was  brought  by  Lyman  Wells  Kitchen  against  the  trustees 
and  executors  under  the  will  of  his  father,  William  Kitchen, 
and  against  his  sister  Charity  Eva  Dolan,  a  married  woman, 
claiming  to  have  her  declared  to  be  a  trustee  of  certain 
lands  for  him.  The  action  as  against  the  trustees  was 
dismissed  shortly  after  its  commencement,  and  the  pro- 
ceedings were  continued  against  Charity  Eva  Dolan  alone. 
The  plaintiff  alleged  in  his  statement  of  claim  that  the 
executors  and  trustees  under  the  will  of  his  father  adver- 
tised for  sale  by  auction,  pursuant  to  the  trusts  of  the 
said  will,  certain  land  in  the  village  of  Bloomsburg,  and 
the  sale  was  held  on  September  6th,  1884^  when  himself 
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and  the  defendant  were  present :  that  immediately  before 
the  sale,  being  desirous  of  purchasing  the  land  but  ui^able 
for  want  of  money  to  comply  with  the  terms  of  sale,  he 
asked  the  defendant  to  be  his  surety  for  the  payment  of 
the  purchase  money,  and  the  defendant  promised  and 
consented  to  be  his  surety  as  aforesaid  :  that  the  lands 
were  then  offered  for  sale,  and  were  knocked  down  to  him 
for  $420,  and  he  was  declared  the  purchaser  for  that  sum  : 
that  in  pursuance  of  her  said  promise  the  defendant,  at  his 
request,  and  solely  for  the  purpose  of  being  his  surety  as 
aforesaid,  and  not  for  her  own  use  and  benefit,  but  for  his 
use  and  benefit,  duly  executed  a  contract  to  purchase  the 
the  land  at  the  said  price  :  that  shortly  afterwards,  being- 
desirous  of  having  the  land  conveyed  to  him,  he  tendered 
to  the  trustees  the  amount  required  to  be  paid  according 
to  the  terms  of  sale,  and  was  ready  and  willing  to  do 
everything  on  his  part  to  entitle  him  to  a  conveyance 
thereof  in  fee,  but  the  defendant  in  fraud  of  him,  and  in 
breach  of  her  express  promise,  forbade  the  trustees  to  con- 
vey the  land  to  him,  and  claimed  that  she  had  purchased 
it  for  her  own  use  and  not  as  trustee  or  for  the  use  of  the 
plaintifi" ;  whereupon  the  trustees  conveyed  the  land  to 
her,  and  she  still  held  it  and  refused  to  convey  it  to  him, 
and  excluded  him  from  possession :  and  he  claimed  to 
have  the  defendant  declared  to  be  a  trustee  of  the  land 
for  him,  and  ordered  to  convey  to  him  and  deliver  up 
possession  ;  and  for  all  proper  directions  and  general  relief. 

In  her  statement  of  defence  the  defendant  said  she 
signed  the  contract  of  purchase  for  the  purpose  of  acquir- 
ing the  same  for  her  own  benefit,  and  denied  all  charges 
of  fraud  and  improper  conduct,  or  that  she  ever  gave  any 
valid  promise  to  become  a  surety  for  the  plaintifi"  for  any 
part  of  the  purchase  money  of  the  land,  or  to  purchase 
the  same  as  trustee  for  him :  and  that  slich  promise  was 
not  binding  at  law,  because  not  evidenced  by  writing  as 
required  by  the  Statute  of  Frauds. 

The  rest  of  the  facts  of  the  case  sufficiently  appear  from 
the  judgment. 

55 — VOL.  IX  o.R. 


484 


THE  ONTARIO  REPORTS,  1885- 


[VoL 


The  action  was  tried  on  March  26th  and  27th,  1885,  at 
Simcoe,  before  Boyd,  C. 

W.  Cassels,  Q.C.,  and  T.  G.  Matheson,  for  the  plaintiff^ 
cited :  Cave  v.  Mackenzie,  37  L.  T.  N.  S.  218 ;  Williams 
V.  Jenkins,  18  Gr,  536  ;  McClung  v.  McCraken,  2  0.  R.  609.. 

E.  Martin,  Q.C.,  and  R.  T.  Livingstone,  for  the  defen- 
dants, cited:  Bartlett  v.  Pickersgill,  4  East.  577n  ;  Heard 
V.  Pilley,  L.  R.  4  Ch.  548 ;  Story's  Eq.  Jur.  sec.  1201. 

April  22nd,  1885.  Boyd,  C. — Upon  the  facts,  my  opinion 
is  very  decidedly  in  favour  of  the  plaintiff's  contention. 
The  defendant  undertakes  to  sign  the  agreement  for  pur- 
chase as  his  agent,  and  cannot  be  allowed,  without  per- 
petrating a  fraud,  to  claim  and  hold  the  benefit  of  that 
contract  for  herself.  The  evidence  of  her  agency  can  be 
received  though  it  is  not  manifested  in  or  by  any  writing, 
for  reasons  very  fully  given  by  Sir  Geo.  Jessel,  in  Cave  v. 
Mackenzie,  46  L.  J.  Ch.  564.  The  action  was  in  this  case 
begun  before  any  conveyance  was  executed  by  the  vendors, 
and  they  were  originally  parties  ;  having  conveyed  to  the 
defendants  pendente  lite  they  were  dismissed,  and  the 
agent  is  now  the  defendant.  But  the  evidence  is  applicable 
to  the  state  of  affairs  when  the  action  was  begun,  and  na 
subsequent  dealing  of  the  agent,  as  by  acquiring  the  legal 
estate,  could  operate  to  the  disadvantage  of  the  plaintiff". 
This  case  is  not,  therefore,  governed  by  Bartlett  v.  Pickers- 
gill,  1  Cox  15,  S.  C.  4  East.  577'^ ;  even  if  that  case  is  to 
be  regarded  as  still  to  be  followed  in  precisely  similar 
circumstances.  See  Beard  v.  Pilley,  L.  R.  4  Ch.  548  ; 
Williams  v.  Jenkins,  18  Gr.  536  ;  Jenkins  v.  Eldredge,  3 
Story  R.  at  p.  290. 

Judgment  is  for  the  plaintiff*,  with  costs,  to  be  paid  out 
of  the  defendant  Dolan's  separate  estate,  if  any. 

A.  H.  F.  L. 
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Davis  v.  Hewitt  et  al. 

Horse  racing — Illegal  contract — Match  made  with  non-owner — Stakeholder — 
13  Geo.  II.  c.  19. 

D.aud  H.  agreed  to  match  a  colt  owned  by  D.  against  a  colt  owned  by  S. 
Under  the  agreement  the  stakes  were  deposited  with  P.,  who,  default 
being  made  by  D.,  handed  over  the  amount  of  D.'s  deposit  to  H.^ 
although  D.  had  previously  demanded  it  back.  D.  is  now  bringing  this 
action  against  H.  and  P.  to  recover  the  amount  of  the  deposit, 

Held,  that  the  race  was  an  illegal  one  under  13  Geo.  II.  c.  19,  one  of  the 
participants  not  being  the  owner  of  the  horse  he  bet  upon,  and  there- 
fore D.  could  not  recover  back  from  H,  the  deposit  money,  being  him- 
self in  pari  delicto. 

Held,  however,  that  inasmuch  as  P.  should  have  handed  back  D.'s  deposit 
on  demand  made  before  disposal,  D.  could  now  recover  the  amount  of 
the  same  from  P. 

This  was  an  action  brought  by  Humphrey  Davis  against 
Simeon  Hewitt  and  Peter  J.  Pilkey,  claiming  the  cancella- 
tion or  reformation  of  a  certain  agreement  entered  into  by 
him  with  the  defendant  Hewitt  in  reference  to  a  projected 
horse-race,  and  to  recover  certain  moneys  deposited  by  him 
with  the  defendant  Pilkey  as  stake-holder,  pursuant  to 
the  said  agreement.  The  writ  of  summons  was  issued  on 
June  2nd,  1884. 

In  his  statement  of  claim  the  plaintiff  set  out  the  articles 
of  agreement  in  question,  which  were  in  writing,  and  signed 
by  Hewitt  and  Davis,  and  purported  to  be  an  agreement 
between  them  to  make  a  match  for  two  year  old  colts, 
Hewitt  matching  a  two  year  old  colt  sired  by  Moonstone^ 
owned  at  the  time  of  the  agreement  by  H.  and  W.  Scott, 
against  a  two  year  old  sired  by  Little  Billy,  to  trot  a  race, 
mile  heats,  best  three  in  five,  over  the  Brantford  Agri- 
cultural Driving  Park,  on  June  8rd,  1884,  the  race  being 
for  $500  a  side,  $250  a  side  being  at  once  deposited  in  the 
hands  of  P.  J.  Pilkey,  as  stakeholder,  balance  of  stakes  to 
be  deposited  in  Pilkey's  hands  on  or  before  June  3rd,  1884, 
either  party  failing  to  comply  with  the  articles  to  forfeit 
all  money  down. 
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The  plaintiff  then  alleged  that  at  the  time  of  the  signing 
of  the  above  paper  he  placed  the  sum  of  $250  in  the  hands 
of  the  defendant  Pilkey :  that  Hewitt  had  fraudulently 
and  covinously  led  the  plaintiff  into  signing  the  above 
paper,  in  the  belief  that  two  specific  colts,  one  owned  by 
the  plaintiff  and  one  by  Hugh  and  William  Scott,  were  to 
make  the  match  in  question,  Hewitt  intending  all  the  time 
to  take  the  objection  that  the  plaintiff's  colt  was  not, 
within  the  proper  meaning  of  the  words  of  the  agreement, 
a  two  year  old  colt :  that  Hewitt  did  take  the  objection, 
and  refused  to  run  the  match  with  the  plaintiff's  colt: 
that  Pilkey  colluded  with  Hewitt,  and  also  refused  to  give 
back  the  plaintiff's  deposit  of  $250,  though  the  plaintiff 
had  demanded  it,  and  would,  unless  restrained  by  injunc- 
tion, pay  it  over  to  Hewitt.  And  the  plaintiff  claimed 
that  the  agreement  might  be  declared  void,  or  reformed  so 
as  to  express  the  true  agreement  between  the  parties :  an 
injunction  to  restrain  Pilkey  paying  over  any  portion  of 
the  money  in  his  hands  as  stakeholder  pending  this  action : 
that  he  might  be  paid  the  $250  deposited  by  him  with 
Pilkey,  costs  of  action,  and  further  relief. 

In  his  statement  of  defence  the  defendant  Hewitt  denied 
all  charges  of  bad  faith  in  the  matter  of  the  agreement, 
and  stated  that  it  arose  out  of  the  plaintiff's  challenge,  and 
the  name  of  the  horse  the  plaintiff  desired  to  run  was  not 
filled  in  until  the  execution  of  it ;  and  that  he  had  always 
been  willing  to  run  the  colt  sired  by  Moonstone  against 
the  plaintiff's  colt,  notwithstanding  that  under  the  strict 
terms  of  the  agreement  the  plaintiff  had  forfeited  his 
deposit. 

The  defendant  Pilkey  in  his  defence  said  he  had  no 
interest  in  the  matters  in  question  :  that  he  acted  merely 
as  stakeholder,  and  on  default  being  made  by  the  plaintiff 
duly  paid  over  the  moneys  deposited  to  Hewitt. 

The  action  was  tried  at  Brantford  on  March  24th  and 
25th,  1885,  before  Boyd,  C. 
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Moss,  Q.  C,  and  Wilson,  Q.  CI,  for  the  plaintiff.  The 
parties  intended  there  should  be  a  contest  between  the  two 
colts  specified  ;  but  the  defendant  intended  to  take  advan- 
tage of  technical  knowledge  and  would  not  agree  to  any- 
understanding  by  which  these  two  horses  should  be  run. 
The  right  of  the  plaintiff  to  recover  his  money  is  clear, 
because  the  moment  the  money  was  demanded  back,  it 
should  have  been  returned.  This  was  either  a  bet  or  a 
match.  If  a  match  it  was  illegal,  because  one  of  the  parties 
was  not  the  owner  of  the  colt  in  question.  We  are  still 
under  the  law  as  in  England:  13  Geo.  II.  c.  19 ;  Batter  shy 
V.  Odell,  23  U.  C.  R.  482 ;  Sheldon  v.  Law,  3  0.  S.  85 ; 
Anderson  v.  Galhraith,  16  U.  C.  R.  57  ;  Carr  v.  3Iartinson, 
1  El.  &  El.  456.  Batty  v.  Marriott,  5  C.  B.  818,  is  now 
overruled  by  Diggle  v.  Higgs,  2  Ex.  D.  422  ;  Hampden  v. 
Dalsh,  1  Q.  B.  D.  189. 

A.  J.  Wilkes,  for  the  defendants.  This  was  a  match,  and 
not  a  bet :  Fulton  v.  James,  5  C.  P.  182.  The  case  the 
plaintiff  now  tries  to  make  is  entirely  new,  and  not  raised 
by  the  pleadings. 

Afterwards  counsel  for  the  defendants  was  permitted  to 
put  in  a  written  agreement  wherein  he  submitted  on  the 
evidence  that  there  had  been  no  revocation  or  determina- 
tion of  the  wager  on  the  part  of  the  plaintiff,  and  no 
demand  of  the  money  deposited,  and  referred  to  Varney 
V.  Hickman,  5  M.  G.  &  S.  281. 

April  22nd,  1885.  Boyd,  C— The  plaintiff  having  de- 
posited the  stake  with  the  defendant  Pilkey,  to  abide  the 
result  of  the  race  in  question  was  entitled  to  demand  and 
recover  it  from  him  at  any  time  before  it  was  paid  over  to 
the  other  party  to  the  race :  and  this  more  emphatically 
is  the  law  when  the  race  is  an  illegal  one :  Varney  v. 
Hickman,  5  C.  B.  271 ;  Batty  v.  Marriott,  ih.  818  ;  and 
Diggle  v.  Higgs,  2  Ex.  D.  422.  That  this  is  an  illegal  con- 
tract under  13  Geo.  II.  ch.  19,  as  expounded  in  Battevsby 
V.  Odell,  23  U.  C.  K  482  (because  one  of  the  participants 


438  THE  ONTARIO  REPORTS,  1885.  [Vol. 

was  not  the  owner  of  the  horse  he  bet  upon)  is  not  open  to 
argument.  The  defendant  Pilkey  as  stakeholder  had 
express  notice  by  the  letter  of  Februaiy  that  the  plaintiff 
demanded  back  his  money,  and  by  the  issue  and  service  of 
the  writ  herein  on  the  2nd  of  June  last  he  had  brought 
home  to  him  a  plain  expression  of  the  plaintiff's  dissent  to 
his  dealing  with  that  fund  deposited  by  the  plaintiff.  The 
facts  of  the  case  as  to  revocation  of  the  stakeholder's 
authority  are  stronger  than  those  in  Hastelow  v.  Jackson, 
8  B.  &  C.  221.  The  case  fails  as  to  the  defendant  Hewitt 
for  the  reasons  I  gave  at  the  hearing,  because  the  money 
having  gone  into  his  hands  upon  an  illegal  contract  cannot 
be  recovered  by  one  in  pari  delicto :  Houson  v.  Hancock,  8 
T.  R  575,  and  because  he  had  not  the  money  when  the 
action  was  begun,  and  it  should  be  dismissed,  with  costs  as 
to  him.  As  to  the  defendant  Pilkey  judgment  should  go 
for  the  amount  deposited  against  him,  without  costs,  as 
the  plaintiff  succeeds  on  a  ground  not  taken  in  the  plead- 
ings, and  has  made  charges  of  fraud  and  collusion  which 
are  not  substantiated  as  against  the  stakeholder. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

AmsDEN  ET  AL.  V.  KyLE  ET  AL. 

Will — Construction — Widow's  election — Implied  intention  to  exclude  dower. 

A  testator,  by  his  will,  left  all  his  real  and  personal  property  to  J.  K., 
"subject  to  the  following  bequest,  viz  :  to  my  wife  E.  K.  a  one-third 
interest  in  all  my  real  and  personal  estate,  so  long  as  she  shall  remain 
unmarried." 

Held,  that  E,  K.  was  bound  to  elect  between  the  will  and  her  dower,  for 
the  former  imported  that  there  was  to  be  the  same  manner  of  division 
of  the  land  as  of  the  personalty,  viz  :  a  division  of  the  entire  property 
of  each  kind,  which  would  be  defeated  if  dower  were  first  substracted 
from  the  realty. 

Re  Qicimby,  Quimby  v.  Quimby,  5  0.  R.  738,  followed. 

This  was  an  action  brought  by  William  E.  Amsden  and 
Joseph  Atkinson,  as  executors  of  the  will  of  one  James 
Kyle,  deceased,  for  the  interpretation  of  the  said  will. 

The  will  in  question  was  as  follows : 

"This  is  the  last  will  and  testament  of  one  James  Kyle,  major,  of  the 
township  of  Camden,  in  the  county  of  Kent.  After  paying  all  my  just 
debts,  &c.,  funeral  and  testamentary  expenses,  I  give,  devise,  and  be- 
queath to  my  nephew  James  Kyle  of  Anaskil,  of  the  county  of  Tyrone, 
Ireland,  all  my  real  and  personal  estate  and  property  subject  to  the 
following  bequest,  viz. ,  to  my  wife  Eliza  Kyle,  a  one-third  interest  in  all 
my  real  and  personal  estate,  so  long  as  she  shall  remain  unmarried,  and  I 
hereby  appoint  William  Edwin  Amsden  and  Joseph  Atkinson,  of  the 
village  of  Florence,  or  the  survivor  of  either  of  them,  executors  of  this 
my  will,  as  witness  my  hand  this  sixteenth  day  of  January,  A.  D.,  1883." 

The  will  was  duly  executed,  and  the  the  testator  died 
January  21st,  1883. 

The  defendants  were  Eliza  Kyle,  who  was  the  widow  of 
the  testator,  and  James  Kyle,  who  was  an  infant  nephew 
of  the  testator. 

The  statement  of  claim  set  out  that  the  testator  died 
possessed  of  property  of  considerable  value,  consisting 
principally  of  farm  lands  :  that  on  March  27tli,  1883,  the 
plaintiffs,  as  executors,  paid  Eliza  Kyle  $4<0  under  the 
bequest  to  her  in  the  said  will,  and  at  the  time  of  such 
payment  she  stated  she  was  willhig  to  accept  the  said 
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beqiiest,  and  did  not  intend  to  make  any  other  claim  upon 
the  estate  of  the  said  testator:  that  she  subsequently 
claimed,  and  still  claimed  to  be  entitled  to  one-third  of  the 
whole  of  the  said  property,  and  also  to  dower  in  so  much 
thereof  as  consists  of  real  estate  :  that  James  Kyle  claimed 
Eliza  Kyle  was  entitled  only  to  one-third  of  the  property 
during  widowhood  or  dower  in  the  said  real  estate,  but 
was  not  entitled  to  both.  The  plaintiffs  claimed  an  inter- 
pretation of  the  will  and  a  declaration  whether  Eliza  Kyle 
was  bound  to  elect  between  the  benefits  of  the  will  and 
dower,  and  in  case  Eliza  Kyle  was  not  entitled  to  both,  and 
was  entitled  to  elect,  that  she  be  compelled  to  elect  to  take 
under  or  against  the  said  will,  and  for  general  relief. 

The  defendant,  Eliza  Kyle,  by  her  defence  admitted  the 
allegations  of  the  statement  of  claim.,  except  that  she 
denied  that  she  had  made  any  such  election  as  was  imputed 
to  her  by  the  claim. 

The  action  was  tried  at  London,  on  April  24th,  1884, 
before  Boyd,  C.  ' 

R.  Meredith,  for  the  plaintiff. 

Meredith,  Q.C.,  for  the  infant  defendant. 

Slaghty  for  the  widow. 

At  the  close  of  the  argument  judgment  was  given  that 
the  widow  had  not  elected  or  was  not  bound  by  the  acts 
of  election  alleged,  and  also  that  the  executors  were  bound 
to  convert  and  invest  the  personal  estate,  and  that  the 
widow  in  any  case  was  entitled  only  to  one-third  of  the 
income  arising  from  the  investments  of  the  personal  estate, 
and  costs  of  all  parties  were  ordered  to  be  paid  out  of  the 
personal  estate.  Judgment  as  to  whether  the  widow  was 
bound  to  elect  between  the  provisions  of  the  will  and 
dower  was  reserved. 

Afterwards  on  May  7th,  1884,  the  learned  Chancellor  - 
gave  judgment  on  the  point  reserved,  as  follows: 


ix.]  AMSDEN  ET  AL  V.  KYLE  ET  AL.  441 

Boyd,  C. — The  devise  of  one-third  of  the  testator's  land 
during  widowhood  would  not  per  se  interfere  with  the 
widow's  right  as  doweress  to  claim  another  third  for  life. 
But  according  to  judicial  determinations  which  bind  me,  a 
clue  to  the  testator's  intention  is  found  in  the  direction  to 
divide  the  personal  as  well  as  the  real  estate.  He  gives  to 
his  wife  a  one-third  interest  in  all  his  real  and  personal 
estate  as  long  as  she  shall  remain  unmarried.  That  imports 
the  same  manner  of  division  in  the  case  of  the  land  as  in 
the  case  of  the  personalty,  i.  e.,  a  division  of  the  entire 
property  of  each  kind  which  would  be  defeated  if  the 
dower  were  first  subtracted  from  the  realty.  The  cases  I 
followed  in  Re  Quimhy — Quimby  v.  Quimhy,  5  0.  E,.  738, 
and  that  decision  itself  apply  here  to  shew  that  the  widow 
must  elect.    Costs  of  all  parties  out  of  the  personal  estate. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Casselman  et  al.  V.  Casselman. 

Estoppel  by  deed— Subsequent  acquisition  of  estate — Necessity  of  recital  or 
covenant  to  create  estoppel— Distinction  between  English  and  Canadian 
law — Conveyancing — Estate — Quit  claim  deed — Unwilling  grantee. 

M.  C.  made  a  voluntary  deed  of  certain  land  to  L.  C.  At  that  time  M. 
0.  had  no  title  to  the  land,  it  having  been  previously  sold  for  taxes  and 
conveyed  by  sheriflfs  deed  to  B.  There  were  no  recitals  or  covenants 
for  title  in  the  deed  to  L.  C,  and  by  it  M.  0.  did  "assign,  transfer, 
demise,  release,  convey,  and  forever  quit  claim"  to  L.  C,  his  heirs  and 
assigns,  all  his  estate  in  the  land.  Subsequently  B.  sold  and  conveyed 
the  land  to  M.  C. 

Held,  that  the  deed  from  M.  C.  to  L.  0.  did  not  operate  by  estoppel  to 
vest  the  estate  in  the  land  subsequently  acquired  from  B.  in  L.  C.,  for 
(1)  there  was  no  recital  or  covenants  for  title  ;  (2)  it  did  not  purport  to 
grant  any  estate  in  the  land,  but  merely  to  assign  or  release  and  quit 
claim  to  L.,  M.  C. 's  interest  therein  ;  (3)  it  never  had  any  operation,  for 
L.  C.  never  paid  anything  for  the  land,  never  went  into  possession, 
never  claimed  to  be  owner  of  it,  or  paid  the  taxes,  and  from  the  first 
repudiated  the  gift. 

It  is  a  firmly  established  rule  of  property  in  Ontario  that  convenants  for 
title  are  sufficient  to  work  an  estoppel,  though  it  is  otherwise  held  in 
England.  ' 

This  was  an  action  brought  by  John  Saxon  Casselman 
and  Martin  Major  Casselman  against  Ralph  A.  Casselman, 
claiming  an  injunction  to  restrain  the  defendant  from  cut- 
ting timber  upon  the  north  half  of  lot  ten  in  the  fifth  conces- 
sion of  the  township  of  Cambridge,  and  a  declaration  as  to 
the  title  to  the  said  north  half,  and  the  reformation  of  a 
certain  partition  deed,  under  the  following  circumstances. 

Martin  Casselman  purchased  from  James  J essup  a  num  - 
ber  of  lots  of  land  and  among  them  lot  ten  in  the  fifth 
concession  of  the  township  of  Cambridge,  and  they  were 
conveyed  to  him  by  deed  dated  March  17th,  1843.  This 
lot  with  others,  was  sold  for  taxes  on  July  7th,  1847,  by 
the  sheriff,  and  by  him  was  conveyed  to  George  Brown  the 
assignee  of  the  purchaser  on  September  9th,  1848. 

While  the  title  was  thus  standing  in  George  Brown  and 
on  the  20th  of  April,  1850,  Martin  Casselman  by  a  deed 
made  in  pursuance  of  the  Act  to  facilitate  the  conveyance 
of  real  property,  and  purporting  to  be  in  consideration  of 
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£50,  did  assign,  transfer,  remise,  release,  convey,  and  for- 
ever quit  claim  "  to  his  nephew  Levi  Casselman  his  heirs 
and  assigns  forever,  all  his  estate,  right,  title,  interest  and 
possession  of,  in,  and  to  the  north  east  quarter  of  the  lot 
number  ten."  To  have  and  to  hold  the  same  unto  the  said 
Levi  Casselman  his  heirs  and  assigns  to  his  and  their  only 
use,  benefit,  and  behoof  forever.  This  deed  was  registered 
the  4th  of  March,  1851. 

Upon  the  same  20th  of  April,  1850,  Martin  Casselman 
made  another  deed,  similar  to  the  last  of  the  north  west 
quarter  of  lot  ten  to  another  nephew,  Simon  Casselman, 
for  a  similar  expressed  consideration  of  £50,  which  was 
also  registered  on  the  4th  of  March,  1851. 

These  last  two  deeds  though  purporting  to  be  for  value 
were  in  reality  voluntary,  and  contained  neither  recitals 
nor  covenants. 

On  the  15th  of  December,  1868,  Martin  Casselman  pur- 
chased the  north  half  of  lot  ten  from  George  Brown  for 
J60,  and  it  was  conveyed  by  Brown  to  him  by  a  deed  of 
that  date,  which  was  registered  on  the  10th  of  February, 
1871. 

Martin  Casselman  made  his  will  on  the  7th  of  March, 
1874,  by  which  he  devised  the  residue  of  his  property  to 
his  sons  Ralph,  Saxon,  and  Major,  being  the  parties  to  the 
present  action,  to  be  equally  divided  between  them,  share 
and  share  alike.  The  testator  died  on  the  6th  of  Novem- 
ber, 1881. 

On  the  5th  of  April,  1883,  these  sons  met  to  make  a 
division  of  the  residue,  except  150  acres.  They  gave  a  list 
of  the  lots  to  W.  Z.  Helmer,  who  divided  them  into  three 
parcels  supposed  to  be  of  equal  value,  and  then  the  sons 
drew  for  the  parcels.  In  the  one  that  fell  to  the  lot  of 
Saxon  was  a  lot  twelve  in  the  fifth  concession  of  Cambridge. 
The  testator  only  owned  the  south  half  of  lot  twelve.  And 
the  north  half  of  lot  ten  was  not  included  in  the  lots 
divided.  The  brothers  gave  the  numbers  of  the  lots  to 
Helmer  from  memory.  The  north  half  of  lot  twelve  and 
the  north  half  of  lot  ten  appear  to  have  been  of  equal  value. 
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By  deed  of  April  13th,  1883,  this  division  was  carried 
into  effect  by  mutual  conveyances.  That  from  Ealph  and 
Major  to  Saxon  recited  the  testator's  will,  and  that  Martin 
Casselman  was  at  the  time  of  his  death  the  owner  in  fee 
simple  of  the  lands  thereinafter  mentioned,  and  the  agree- 
ment to  make  a  division  ;  and  that  the  lands  thereinafter 
described  had  been  allotted  to  Saxon ;  and  then  it  con- 
tained a  grant  to  Saxon  including  lot  twelve  in  the  fifth 
concession  in  fee. 

Ralph  Casselman  procured  his  cousins  Levi  and  Simon 
to  convey  to  him  by  two  several  deeds  dated  January  18th, 
1884,  the  parts  of  lot  ten  appearing  to  be  vested  in  them 
by  the  deeds  from  Martin  Casselman,  which  were  registered. 

This  action  was  brought  by  writ  issued  March  2nd,  1885,. 
by  Saxon  and  Major  Casselman  against  Ralph,  alleging 
that  the  north  half  of  lot  ten  belonged  to  the  testator  at' 
the  time  of  his  death,  and  that  by  error  and  mistake  it 
was  omitted  from  the  partition,  and  that  the  north  half 
of  lot  twelve  was  granted  to  Saxon  instead  of  the  north 
half  of  lot  ten,  and  that  the  north  half  of  lot  twelve  did. 
not  belong  to  the  testator,  and  that  the  defendant  was 
cutting  timber  oil  the  north  half  of  lot  ten  ;  and  praying 
an  account  of  timber  cut  and  an  injunction  to  restrain  the 
defendant  from  trespassing,  and  asking  a  declaration  that- 
the  north  half  of  lot  ten  formed  part  of  the  testator's 
estate,  and  to  have  the  partition  deed  to  Saxon  reformed 
by  substituting  the  north  half  of  lot  ten  for  the  north  half 
of  lot  twelve,  and  damages,  and  further  relief. 

The  defendant  denied  that  the  north  half  of  lot  ten 
formed  any  part  of  the  testator's  estate,  and  that  it  was 
intended  to  be  included  in  the  partition,  and  was  omitted 
by  error  and  mistake,  and  relied  upon  the  title  he  derived 
through  Levi  and  Simon,  and  alleged  that  the  tax  sale  was 
void  for  various  irregularities. 

The  plaintiffs  replied  that  when  the  defendant  procured 
the  conveyances  from  Levi  and  Simon  he  represented  to- 
them  that  he  was  the  agent  of  the  residuary  devisees,  and 
procured  them  to  execute  the  conveyances  to  him  to  perfect- 
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the  title  of  the  residuary  devisees,  &c.,  and  that  he  became 
thereby  a  trustee  for  the  residuary  devisees. 

The  action  was  tried  at  Ottawa,  on  April  30th,  1885, 
before  Proudfoot,  J. 

D.  McCarthy,  Q.O.,  D.  B.  MacTavish,  and  J".  Mac- 
Craken,  for  the  plaintiffs.  There  are  no  covenants  in  the 
deeds  from  Martin  Casselman,  and  consequently  there  is  no 
estoppel. 

Shepley,  emd  F.  M.  McDougall,  for  the  defendant.  The 
tax  sale  was  irregular  and  void.  But  apart  from  that 
Martin  Casselman  would  be  estopped  from  claiming  the 
land  in  question.  It  is  not  necessary  now  that  there  should 
be  a  covenant  in  order  to  create  an  estoppel :  Doe  Irvine  v. 
Webster,  2  U.  C.  R.  224  ;  Nicholson  v.  Dillahough,  21  U.  C. 
E.  591  ;  Bright  v.  McMurray,  1  0.  K  172.  The  tax  deed 
does  not  divest  the  title  :  Mvunro  v.  Grey,  12  U.  C.  R.  647 ; 
McDonald  v.  Rohillard,  23  U.  C.  R.  105  ;  Cotter  v.  Suther- 
land, 18  C.  R  357  ;  McKay  v.  Crysler,  3  S.  C.  R.  436.  We 
also  refer  to  Williams  v.  Felker,  7  Gr.  345  ;  Kerr  on  Fraud, 
Am.  ed.,  371  ;  Cornstock  v.  Ames,  3  Keyes  (N.  Y.)  357  ; 
Beesley  v.  Hamilton,  50  111.  88  ;  Bigelow  on  Estoppel,  3rd 
ed.  p.  580. 

D.  McCarthy  in  reply.  A  title  by  gift  is  not  fed  by 
estoppel.  Moreover  the  deeds  from  Martin  Casselman  to 
his  nephews  do  not  carry  the  fee.  See  9  Vic.  c.  6  ;  Acre 
V.  Livingston,  26  U.  C.  R.  282  ;  Macdonald  v.  Georgian 
Bay  Lumber  Co.,  2  A.  R.  36.  Doe  Irvine  v.  Webster,  2  U. 
C.  R.  224,  is  in  favour  of  the  plaintiffs.  As  to  the  tax  sale, 
see  32  Vic.  c.  36,  s.  155  ;  33  Vic.  c.  23,  s.  1 ;  Fraser  v.  West, 
21  C.  P.  161 ;  Jones  v.  Coiuden,  34  U.  C.  R.  346.  Again, 
an  estate  does  not  vest  by  grant  or  devise  without  the 
assent  of  the  grantee  and  devisee  :  Re  Dunham,  29  Gr. 
258  ;  Be  Defoe,  2  O.  R.  623  ;  Foott  v.  Rice,  4  0.  R.  94 ; 
Toivnson  v.  Tickell,  S  B.  &  A.  31.  See  also  Trust  and 
Loan  Co.  v.  Ruttan,  1  S.  C.  R.  534  ;  Heath  v.  Crealock,  L.  R 
10  Ch.  22  ;  Crofts  v.  Middleton,  2  K.  &  J.  194 ;  General 
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Finance  Mortgage  and  Discount  Co.  v.  Liberator  Per- 
manent Benefit  Building  Society,  10  Ch.  D.  15. 

June  3rd.,  1885.  Proudfoot,  J. — [After  stating  the  facts 
of  the  case  as  above.]  The  validity  of  the  sale  for  taxes 
was  objected  to  chiefly  because  the  evidence  tended  to  shew 
that  several  lots  had  been  included  with  lot  ten  in  an 
assessment  for  a  lump  sum,  and  it  had  not  been  ascertained 
what  was  the  sum  separately  assessed  against  lot  ten,  if 
separately  assessed.  And  under  the  law,  prior  to  the  recent 
legislation,  such  an  assessment  would  not  have  formed  the 
basis  of  a  valid  sale.  The  cases  cited  by  the  defendant 
were  decided  under  the  former  law,  Munro  v.  Grey,  12  U. 
C.  R.  647  ;  McDonald  v.  Rohillard,  28  U.  C.  R.  105 ;  Cotter 
V.  Sutherland,  18  C.  P.  357.  From  the  treasurer's  book  it 
appeared  that  the  sale  in  1847  was  for  ten  years  arrears. 
In  1839  the  lot  was  sold  for  eight  years  arrears.  In  1844 
it  was  advertised  for  sale,  but  there  were  no  bids.  In  1845 
it  was  again  offered  for  sale,  but  there  were  no  bids,  and 
finally  in  1847  it  was  sold  for  ten  years  arrears.  I  think  it 
sufficiently  proved  that  taxes  were  assessed  and  were  in 
arrear,  though  there  may  have  been  some  irregularity  or 
defects  in  the  assessing.  But  the  33  Vic,  c.  23,  ss.  1  &  2,, 
(1869)  render  the  sale  valid  notwithstanding  such  irregu- 
larities and  defects.  The  first  section  enacts  that  where 
lands  which  were  liable  to  be  assessed,  have  been  sold  and 
conveyed  under  colour  of  the  statute  for  taxes  in  arrear, 
and  the  purchaser  had  continued  occupation  four  j^ears^ 
prior  to  November  1st,  1869,  and  made  improvements  to 
the  value  of  $200,  the  sale  should  be  valid  notwithstanding 
irregularities  in  imposing  the  taxes,  or  if  the  taxes  exceeded 
the  amount  kwfully  chargeable,  fcc.,  &c.  And  the  2nd 
section  made  the  first  section  apply  to  cases  in  which  the 
tax  purchaser  shall  not  have  occupied  the  land  &;c.,  provided 
he  has  since  the  sale  and  prior  to  November  1st,  1869,  paid 
at  least  eight  years  taxes  charged  on  the  lands. 

In  the  present  case  the  lot  was  a  wild  or  uncultivated 
lot,  and  neither  the  owner  at  the  time  of  the  tax  sale,  nor 
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the  purchaser  ever  occupied  the  lot,  but  taxes  have  been 
paid  for  twenty  years  prior  to  1869  by  the  purchaser  or  his 
grantor.  If  any  irregularities  did  exist  in  the  assessment 
or  sale,  they  must  be  taken  to  have  been  cured  by  this 
statute  :  Fraser  v.  West,  21  C.  P.  161 ;  Jones  v.  Cowden,. 
34  U.  C.  R  846,  in  App.  86  U.  C.  K  495. 

It  thus  appears  that  the  title  was  outstanding  in  Brown 
when  Martin  Casselman  made  the  deeds  to  his  nephews 
Levi  and  Simon,  and  that  nothing  passed  by  these  deeds. 
But  it  was  contended  that,  Martin  Casselman  having  subse- 
quently acquired  the  fee  by  purchase  from  Brown,  he  is 
estopped  from  saying  that  he  had  not  the  estate  when 
he  made  the  deeds  :  the  estoppel  was  fed  by  the  legal  title 
and  became  a  title  working  in  interest. 

Assuming  for  the  moment  that  these  deeds  ever  bad  an 
operation,  as  to  which  I  will  say  something  in  the  sequel^ 
I  do  not  think  they  had  the  effect  of  an  estoppel.  They 
had  neither  recital  of  seisin  of  any  estate,  nor  coven- 
ants for  title  nor  for  further  assurance.  There  are  many 
sentences  in  the  elaborate  judgment  of  Sir  John  Robinson, 
C.  J.,  in  Doe  Irvine  v.  Webster,  2  U.  C.  R.  224,  that  shew 
his  opinion  to  have  been  that  a  simple  grant  of  the  fee  by 
indenture  or  by  deed  poll  created  an  estoppel  without 
recitals  or  covenants.  Thus  at  p.  237  he  says  :  "  The  rule 
I  take  to  be,  that  where  a  man  plainly  and  absolutely 
assumes  to  convey  an  estate  when  he  has  none,  he  cannot 
be  allowed  to  maintain  ao^ainst  his  deed  that  nothino; 
passed  ;  and  it  is  frequently  laid  down  by  the  Courts  in 
terms  thus  general,  without  alluding  to  the  necessity  of 
any  recital;"  and  again,  p.  237,  "  Nor  am  I  prepared  to  say 
that  when  a  man  by  deed  without  recital  or  covenant  of 
any  kind,  assumes  to  convey  an  estate  as  if  he  were  the 
absolute  owner,  he  is  not  estopped  from  saying  that 
nothing  passed  by  his  deed."  But  these  matters  were  not 
necessary  for  the  disposal  of  the  case,  for  the  deed  poll 
there,  though  it  contained  no  recitals,  did  contain  a  coven- 
ant that  Knapp  (the  vendor)  was  seized  in  foe.  and  the 
common  clause  of  warranty  of  title  (p.  225).    In  referring 
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to  the  state  of  the  law  on  this  subject,  in  The  Trust  and 
Loan  Co.  v.  Ruttan,  1  S.  C.  R.  564,  at  p.  584,  Mr.  Justice 
Strong  treats  the  decision  as  depending  upon  the  covenant. 
He  says  :  "  Now  for  upwards  of  forty  years  it  has  been 
held  in  Upper  Canada,  that  covenants  for  title,  especially 
the  usual  covenant  that  the  granting  party  is  seized  in  fee 
at  the  date  of  the  deed,  a  covenant  which  this  deed  con- 
tains in  the  absolute  not  in  the  ordinary  restricted  form, 
are  as  effectual  in  working  an  estoppel  as  a  recital  to  the 
same  effect  would  have  been." 

Besides  the  want  of  recital  or  covenant,  the  deeds  in  the 
present  case  are  insufficient  in  another  respect  to  create  an 
estoppel.  They  do  not  purport  to  grant  any  estate  in  the 
land,  but  an  assignment  or  release  and  quit  claim  of  all  the 
assignor's  "  estate,  right,  title,  interest,  ai:d  possession 
to  hold  the  same  to  the  assignee  his  heirs  and  assigns 
for  ever.  To  quote  again  from  Sir  John  Robinson,  in 
Doe  Irvine  v.  Webster,  at  p.  332  :  "  It  is  in  many  places 
stated,  that  a  deed  of  release  cannot  operate  by  estoppel, 
and  clearly  that  is  true  when  spoken  of  what  is  a  mere 
release,  or  quit  claim  of  a  party's  interest,  whatever  it  may 
be,  and  it  would  be  unreasonable  to  hold  otherwise.  By 
such  a  deed  the  releasor  assures  nothing  absolutely;  he 
does  not  'pretend  to  convey  the  estate,  but  only  such 
interest  as  he  has  in  it,  and  if  it  turns  out  that  in  fact  he 
had  no  interest,  so  that  nothing  passed  by  the  deed,  still 
the  releasee  has  all  that  the  releasor  pretended  to  grant  to 
him  by  the  very  terms  of  the  deed — and  to  apply  the 
doctrine  of  estoppel  in  such  a  case  would  be  inconsistent 
with  truth  and  reason,  for  upon  what  principle  should  a 
person  be  concluded  from  denying  what  he  never  had 
asserted." 

The  English  cases  show  that  a  covenant  is  not  sufficient 
to  work  an  estoppel.  See  Heath  v.  Crealock,  L.  R.  10  Ch. 
22  ;  Crofts  v.  Middleton,  2  K.  &  J.  194  ;  General  Finance 
&c ,  Co.  V.  Liberator,  <&;c.,  Society,  10  Ch.  D.  15,  But  our 
decisions  have  been  so  long  a  rule  of  property  here  that 
they  cannot  be  disturbed :  see  Trust  and  Loan  Co.  v- 
Muttan,  1  S.  C.  R.  at  p.  584. 
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Upon  another  ground  also  I  think  there  can  be  no  estoppel, 
for  these  deeds  to  the  nephews  never  had  an  effective 
operation.  The  land  is  v^ild  land  and  only  valuable  for  its 
wood. 

Levi  and  Simon  were  both  examined  as  witnesses, 
and  established  that  their  uncle  had  got  the  deeds  prepared 
without  consulting  them,  and  sent  the  deeds  to  them.  They 
never  paid  anything  for  the  land,  never  went  into  possession, 
never  made  any  claim  to  be  owners.  This  lot  was  of  such 
small  value  that  it  had  been  many  times  sold  for  taxes,  and 
Simon  says  he  didn't  think  it  would  pay  him  to  keep  it  ; 
if  he  had  thought  it  worth  the  taxes  he  would  have  paid 
the  taxes  and  kept  it.  He  told  his  uncle  years  ago  he  did 
not  want  it.  Soon  after  the  deed  was  made  his  uncle  asked 
if  he  might  cut  a  few  trees,  and  he  told  him  to  cut  what  he 
wanted,  does  not  know  if  he  cut  any.  Simon  never  went 
to  look  at  the  land,  it  was  in  a  wild  part  of  the  country.  And 
Levi  was  equally  decided  to  have  nothing  to  do  with  it. 
The  uncle  paid  taxes  himself  for  many  years  after  the  deed 
to  Levi  and  Simon. 

You  cannot  "  put  an  estate  into  a  man  in  spite  of  his 
teeth,"  but  Mr.  Cruise  says  that  all  deeds,  except  feoffments, 
do,  immediately  upon  their  execution  by  the  grantors, 
divest  the  estate  out  of  the  grantors,  and  put  it  in  the  party 
to  whom  the  conveyance  is  made,  though  in  his  absence,  and 
without  his  knowledge,  till  some  disagreement  to  such  estate 
appears :  Digest  4th  ed.,  Vol.  4.,  p.  9,  s.  25.  The  rule  is 
equally  applicable  to  wills  :  Toivnson  v.  Tichell^  3  B.  &;  Aid. 
31.  See  Re  Dunham,  29  Gr.  258 ;  Re  Defoe,  2  0.  R.  623. 
The  circumstances  here  shew  that  "  some  disao-reement  to 
such  estate  appears."  The  nephews  always  disclaimed  any 
title,  would  not  go  to  look  at  the  property,  never  went  into 
possession,  and  never  paid  taxes.  The  only  thing  that  looks 
the  other  way  was  the  request  made  to  Simon  to  be  allowed 
to  cut  some  trees,  when  the  uncle  was  told  to  cut  what  he 
would.  But  it  is  quite  plain  that  this  was  not  done  in  the 
exercise  of  any  riglit  of  ownership,  but  as  showing  an 
entire  indifieronce  to  the  matter.  It  was  immaterial  to 
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him  what  was  done  with  the  land  or  the  trees  as  he  did 
not  look  upon  them  as  his. 

The  foregoing  being  sufficient  to  shew  that  the  land  be- 
longed to  the  testator  at  the  time  of  his  death,  and  that  it 
passed  by  his  will,  I  do  not  think  it  necessary  to  examine 
minutely  the  manner  in  which  the  defendant  procured  the 
deeds  from  Levi  and  Simon.  It  was  established  by  his  own 
witness  that  he  had  lied  to  them,  and  by  Levi  and  Simon, 
that  he  pretended  to  act  for  the  benefit  of  the  estate  or  of 
Saxon,  while  he  was  endeavouring  to  get  hold  of  the  pro- 
perty for  himself. 

It  remains  to  consider  what  disposition  is  to  be  made  of 
the  lot.  It  is  clear  that  there  was  a  common  mistake  in 
including  the  whole  of  lot  twelve  in  the  deed  to  Saxon> 
for  all  agree  in  the  recital  that  it  had  belonofed  to  the  testa- 
tor, while  he  only  had  a  title  to  the  south  half  of  it.  The 
effect  of  this  is,  that  Saxon  gets  100  acres  less  than  he  should 
have.  But  I  cannot  say  there  was  any  mistake  in  not  in- 
cluding the  north  half  of  lot  ten.  The  plaintiffs  were  not 
examined.  The  lot  was  not  named  to  Helmer  as  being  the 
testator's.  My  impression  is  that,  as  it  is  proved  both  Saxon 
and  the  defendant  searched  the  Registry  office  to  find  out 
what  land  belonged  to  their  father,  finding  the  north  half  of 
lot  ten  in  the  names  of  Levi  and  Simon,  they  thought  it  did 
not  form  part  of  the  estate.  The  proper  course  would  seem 
to  be  to  have  a  new  division  of  the  whole  estate,  if  that  be 
possible,  in  which  case  as  Major  Casselman  has  assigned  to 
Saxon,  Saxon  would  be  entitled  to  two-thirds  and  the 
defendant  to  one-third.  If  that  cannot  now  be  done  the 
plaintiff  Saxon  should  be  entitled  to  two-thirds  of  the 
value  of  the  north  half  of  lot  twelve,  from  the  defendant 
and  the  defendant  should  get  one-third  of  the  north  half  of 
lot  ten.  But  as  the  defendant  swears  they  are  of  equal 
value,  the  simplest  way  would  be  to  substitute  the  north 
half  of  lot  ten,  for  the  north  half  of  lot  twelve,  in  the  lands 
conveyed  to  the  plaintiff  Saxon. 

There  will  be  a  declaration  that  the  north  half  of  lot  ten 
belonged  to  the  estate  of  the  testator ;  and  the  directions 
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as  to  the  disposal  of  it  may  be  made  upon  speaking  to  the 
minutes  after  the  defendant  has  had  an  opportunity  of 
considering  the  suggestions  I  have  made. 
The  plaintiffs  are  entitled  to  costs. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

ClAXTON  V.  ShIBLEY  ET  AL. 

Tax  sale — Sale  for  more  taxes  than  really  due — Irregularity — Matter  of 
procedure — Owner  present  at  tax  sale — Estovpel — Laches — De  ndidmis 
non  curat  lex — 8.  0.  c.  180,  s.  155. 

Certain  lands,  worth  from  |600  to  $800,  having  been  sold  in  November, 
1881,  for  16.06  taxes,  being  one-eleventh  in  excess  of  taxes  really  due. 

Held,  that  this  vitiated  the  sale,  and  R,  S.  0.  oh.  180,  sec.  155,  did  not 
cure  the  error,  and  the  maxim  de  minimis  non  curat  lex  did  not  apply. 

It  was  further  objected  to  the  regularity  of  the  said  sale,  that  in  1881 
neither  the  assessor  nor  the  clerk  returned  the  lands  as  occupied,  cxs  in 
fact  they  were,  and  further  that  the  clerk  did  not  examine  the  assess- 
ment roll  when  returned  by  the  assessor  as  required  by  R.  S.  0.  ch. 
180.  sec.  111. 

Semble,  that  these  are  matters  of  procedure  only,  and  would  be  cured  by 
sec.  155. 

It  was  proved  that  the  owner  was  himself  present  at  the  sale  in  question, 
and  purchased  one  lot  which  was  ten  or  eleven  ahead  of  the  lot  in 
question,  and  also  another  lot  three  below  it  on  the  list ;  but  it  was  not 
shewn  that  he  was  present  when  the  actual  lot  in  question  was  sold. 

Held,  that  he  was  not  estopped  by  conduct  from  complaining  of  the  sale. 

Held,  also,  that  the  fact  that  the  owner  was  informed  within  three  months 
after  the  sale  of  the  lot  having  been  sold,  when  he  might  have  redeemed 
it,  would  not  deprive  him  of  his  right  of  action. 

This  was  an  action  brought  by  William  Claxton  against 
Schuyler  Shibley  and  Henry  T.  Shibley,  for  the  purpose 
of  setting  aside  a  tax  sale  of  lot  19,  in  the  third  concession 
of  the  township  of  Hinchinbrooke,  in  the  county  of  Fron- 
tenac,  of  which  before  such  sale  he  was  the  owner.  The 
circumstances  of  the  case  are  fully  set  out  in  the  judgment. 


The  action  was  tried  at  Kingston  on  May  17th,  and  18th^ 
1885,  before  Proudfoot,  J. 
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Walkem,  Q.C.,  and  Machar,  for  the  plaintiff,  referred  to 
Yohham  v.  Hall,  15  Gr.  335  ;  Edinburgh  Life  Assurance 
Co.  V.  Ferguson,  32  U.  C.  R.  253 ;  Nelles  v.  White,  29  Gr. 
338  ;  McKay  v.  Crysler,  3  S.  C.  R.  436 ;  Blackwell  on  Tax 
Titles,  pp.  162,  281 ;  Gooley  on  Taxation,  pp.  295,  297,  336, 
344;  Irwin  v.  Harrington,  12  Gr.  179;  Fenton  v.  ilfc  Wain, 
41  U.  C.  R.  239 ;  Beckett  v.  Johnston,  32  C.  P.  301  ;  >Sfm» 
V.  Midland  R.  W.  Co.,  4  0.  R.  494 ;  McKay  v.  Ferguson, 
26  Gr.  236. 

George  Macdonald,  for  the  defendant  H.  T.  Shibley, 
referred  to  Bank  of  Toronto  v.  Fanning,  17  Gr.  514,  S.  C, 
in  App.  18  Gr.  391  ;  Silverthorne  v.  Gampbell,  24  Gr.  17 ; 
Fleming  v.  McNah,  8  A.  R.  656. 

June  17th,  1885. — Proudfoot,  J. — This  is  an  action  to 
set  aside  a  sale  of  lot  No.  19,  in  the  3rd  concession  of  the 
township  of  Hinchinbrooke,  for  $6.06,  alleged  arrears  of 
taxes,  the  lot  being  worth  from  $600  to  $800. 

The  sale  was  for  the  taxes  of  1876,  and  the  saJle  was 
made  on  the  21st  of  November,  1881  ;  the  deed  from  the 
sheriff  to  the  purchaser,  March  19th,  1883,  and  this  action 
was  begun  October  14th,  1884. 

A  number  of  objections  are  made  as  to  the  regularity  of 
the  proceedings  prior  to  the  sale,  but  as  two  years  had  not 
elapsed  since  the  execution  of  the  deed  to  the  purchaser, 
he  cannot  claim  the  benefit  of  the  healing  clause,  sec.  156^ 
of  the  Assessment  Act,  R.  S.  0.,  ch.  180;  if  any  irregulari- 
ties have  occurred  they  must  be  judged  by  the  sec.  155. 

The  defects  or  irregularities  complained  of  are,  that  the 
sale  was  for  more  taxes  than  was  due  :  that  in  1881  the 
lands  were  occupied,  but  the  assessor  did  not  return  them 
as  occupied  to  the  township  clerk,  and  the  clerk  did  not 
return  them  as  occupied  to  the  treasurer.  Sections  109, 
110,  111. 

The  objection  as  to  the  sale  being  for  too  much  rests  on 
the  following  facts.  The  lot  was  assessed  in  1876  as  resi- 
dent land  for  $i.88,  and  was  returned  by  the  township 
treasurer  to  the  county  treasurer,  July  9th,  1877,  as  resi- 
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dent,  but  on  which  was  no  distress  for  $2.30  unpaid.  The 
collector's  roll  for  1876  shews  that  $2.58  was  paid,  and  a 
note  is  made  that  $2.30  was  relieved  by  the  council.  It 
seems  that  the  township  council  passed  a  resolution  on  the 
14th  of  December,  1877,  after  the  return  to  the  county  treas- 
urer, "  that  the  collector  be  relieved  from  the  uncollected 
balance  of  taxes  due  upon  lot  19,  in  the  3rd  concession,  for 
the  year  1876."  But  this  resolution  was  inoperative  as  not 
having  been  perfected  by  by-law  as  required  by  section 
117.  The  conclusive  answer  to  the  objection  is,  that  it 
does  not  purport  to  remit  the  taxes,  it  only  relieves  the 
collector,  which  is  quite  consistent  with  the  retention  of 
the  right  of  action  for  the  unpaid  balance  under  section 
100,  and  a  lien  upon  the  land  under  section  105. 

By  some  error,  however,  the  balance  was  carried  into 
the  treasurer's  book  as  $2.50  instead  of  $2.30,  and  10  per 
cent,  compound  interest  has  been  charged  on  the  erroneous 

sum  for  five  years,  making  in  all   $4  01 

To  which  has  been  added  the  cost  of  advertising.  1  95 
And  commission   10 


$6  06 

the  amount  for  which  the  sale  took  place.  The  return  to 
the  treasurer  of  the  county  was  not  made  till  July,  1877 
it  ought  to  have  been  returned  before  the  8th  of  April, 
sec.  113,  and  the  balance  ascertained  on  the  1st  of  May,  on 
which  the  10  per  cent,  is  to  be  charged.  No  balance  then 
could  have  been  made  on  the  1st  of  May,  1877.  The 
statute,  sec.  124,  authorizes  the  ten  per  cent,  to  be  charged 
on  the  balance  made  on  the  1st  of  May  in  every  year.  It 
would  seem,  therefore,  that  interest  has  been  charged  for 
a  year  too  many.  These  may  seem  small  matters,  but  the 
error  amounts  to  about  yyth  of  the  tax,  while  the  pur- 
chaser has  paid  only  about     oth  of  the  value  of  the  land. 

Then  does  sec.  155  cure  the  error.  That  section  and 
sec.  129  originally  formed  sec.  4  of  27  Vic.  ch.  19,  except 
the  clause  stating  the  intention  of  the  section.  That  sec.  4 
was  repeated  in  a  similar  form  in  29-30  Vic.  cli.  53, 
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sec.  131,  and  in  32  Vic.  ch.  36,  sec.  130,  (O.)    It  was  only 
severed  upon  the  revision  of  the  statutes.    In  its  original 
form  it  was  construed  in  Fokham  v.  Hall,  15  Gr.  335,  as 
"meant  merely  to  relieve  the  sheriff  or  treasurer  from 
certain  inquiries  as  to  the  value  and  position  of  the  land, 
which  this  Court  has  held  it  was  his  duty  to  make  before 
sacrificing  thousands  of  dollars  worth  of  property  to  obtain 
payment  of  a  trifling  sum  for  taxes."     And  having  been 
so  construed  the  same  construction   ought  to  prevail, 
although  the  enactment  be  divided  into  two  sections.  The 
general  policy  of  the  laws  on  this  subject  is  expressed  by 
Gwynne,  J.,  in  McKay  v.  Crysler,  3  S.  C.  R.  at  p.  472, 
et  seq.,  as  intended  to  cover  defects  in  procedure,  but  not 
those  of  an  illegal  imposition  of  the  tax.    In  Nelles  v. 
White,  29  Gr.  338,  the  late  Chancellor  referring  to  32 
Vic.  ch.  B6,  sec.  155,  (0.,)  the  equivalent  of  R.  S.  O.  ch. 
180,  sec.  156,   rendering  sales  valid  if  not  impeached 
within  two  years,  says  at  p.  345 :    "  It  has  not  been 
decided,  I  believe,  since  that  statute  or  the  two  statutes  on 
the  subject  preceding  it,  that  when  there  have  been  some 
taxes  in  arrear,  but  the  sale  has  been  for  more  taxes  than 
are  in  arrear,  the  defect  is  cured.    But  in  several  of  the 
cases  decided  since  these  statutes,  the  import  of  the  lan- 
guage of  the  Judges  has  been  that  they  apply  only  to 
matter  of  procedure.    Individually,  I  should  incline  to 
think  that  where  taxes  are  shewn  to  have  been  in  arrear 
for  a  sufficient  time  to  warrant  a  sale,  a  sale  would  not  be 
invalidated  by  reason  only  of  its  being  for  a  larger  arrear 
of  taxes  than  was  really  due." 

He  thus  recognizes  that  selling  for  too  much  is  not  a 
matter  of  procedure,  and  while  expressing  his  individual 
opinion  as  not  in  agreement  with  the  tendency  of  other 
decisions,  he  is  referring  to  the  equivalent  of  sec.  156 ;  had 
sec.  155  only  been  in  question,  he  might  probably  have 
expressed  a  different  opinion. 

This  excess  was  clearly  never  imposed  as  a  tax.  "The 
Legislature  *  *  could  not  have  meant  that  his  land 
might  be  sold  for  any  amount  of  taxes  the  treasurer  chose 
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to  impose  upon  them  *  *  The  amount  o£  the  excess 
can  make  no  difference  whether  it  is  5s.  or  £5  :"  per 
VanKoughnet,  C,  in  Yokham  v.  Hall,  15  Gr.  336.  I  do 
not  think  the  maxim  de  minimis  non  curat  lex  applies. 
The  subject  in  question  is  the  lot  of  land,  not  the  excess  of 
assessment,  although  Mr.  Spragge,  when  Vice-Chancellor, 
seems  to  have  thought  the  maxim  might,  in  some  cases, 
apply.  But  the  tax  balance  unpaid  itself  was  originally  only 
$2.30,  and  twenty  cents  was  about  one-eleventh  of  the 
amount.  In  Irwin  v.  Harrington,  12  Gr.  179,  the  excess 
was  about  one-eleventh,  and  in  such  cases  the  proportion 
should  rather  be  looked  at  than  the  actual  amount,  if  the 
maxim  can  be  applied  at  all. 

The  other  objections  do  not  seem  of  so  much  force,  and  are 
probably  cured  by  sec.  155,  as  being  matters  of  procedure. 
The  evidence  shewed  that  the  treasurer  of  the  county 
furnished  to  the  clerk  of  the  township  in  1881,  a  list  of  all 
the  lands  liable  to  be  sold  which  included  this  lot  19.  The 
clerk  kept  it  for  inspection  and  gave  a  copy  to  the  assessor, 
and  the  assessor  returned  it  with  the  assessment  roll  to  the 
clerk.  The  assessor  did  not  return  it  as  occupied,  nor  did 
the  clerk  return  it  to  the  county  treasurer  as  occupied, 
and  he  thought  it  was  unoccupied  while  in  fact  it  was 
occupied.  The  assessor  returned  some  lots  as  occupied, 
but  not  this  one.  In  Bank  of  Toronto  v.  Fanning,  18 
Gr.  891,  in  which  the  two  years  had  not  expired,  the 
sale  was  held  valid  where  an  occupied  lot  had  been  returned 
as  unoccupied.  To  the  same  effect  is  Silvertliorn  v.  Gamp- 
hell,  24  Gr.  17. 

In^Fenton  v.  McWain,  41  U.  C.  R.  239,  Wilson,  C.  J., 
appears  to  have  said  at  p.  245,  that  returning  resident  land 
as  non-resident  was  cured  by  32  Vic.  c.  36,  s.  155,  (O.,) 
because  two  years  had  elapsed  from  the  sale.  But  in 
Bank  of  Toronto  v.  Fanning,  18  Gr.  391,  it  was  cured 
though  two  years  had  not  elapsed. 

The  clerk  of  the  munici})ality  in  this  case  did  not 
examine  the  assessment  roll  when  returned  by  the  assessor 
as  required  by  section  111,  but  that,  I  apprehend,  is  a  matter 
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of  procedure.  If  returning  an  occupied  lot  as  unoc- 
cupied does  not  vitiate  a  sale,  then  the  neglect  to 
examine  the  roll  to  see  if  a  lot  has  become  occupied 
should  not  vitiate  it. 

In  Yokham  v.  Hall,  15  Gr.  336,  SindThe  Edinburgh  Life 
Assurance  Co.  v.  Ferguson,  32  U.  C.  R.  253,  and  Beckett  v. 
Johnston,  82  C.  P.  301,  and  Fleming  v.  McNah,  8  A.  R. 
656,  the  defects  that  vitiated  the  sales  were  the  assessment 
of  distinct  parcels  together,  so  that  the  amount  assessed 
against  each  could  not  be  ascertained — there  was  no  origi- 
nal legal  assessment. 

In  the  present  case  the  assessment  was  perfectly  legal, 
but  the  amount  for  which  it  was  sold  was  in  excess  of  the 
assessment. 

It  is  said  that  the  plaintiff  was  present  at  the  sale  for 
taxes,  and  in  fact  purchased  some  lots,  and  should  not  now 
be  heard  to  complain.  It  is  proved  that  he  was  present 
and  purchased  one  lot,  which  was  ten  or  eleven  ahead  of 
lot  19  on  the  list,  and  another,  three  below  it  on  the  list, 
and  the  treasurer  says  that  fifteen  or  twenty  minutes  elaps- 
ed between  these  two  lots  bought  by  the  plaintiff  The 
plaintiff  says  he-  attended  the  sale,  and  bought  one  or  two 
lots  for  his  brother,  that  he  did  not  know  the  lot  now  in 
question  was  sold  at  that  sale.  As  it  is  not  shewn  that  he 
was  present  when  this  lot  was  sold,  I  do  not  think  he  is 
estopped  by  conduct  from  complaining  of  it. 

It  was  also  said  that  the  plaintiff  was  informed  within 
three  months  after  the  sale  of  the  lot  having  been  sold,, 
and  he  might  thus  have  redeemed  within  the  year,  before  a 
deed  could  be  executed.  The  township  clerk  says  he  saw 
the  plaintiff  within  three  months  of  the  sale  and  told  him 
of  it,  i.  e.  in  January  1882.  The  plaintiff  says  he  first  heard 
of  the  sale  last  fall,  (1884).  That  in  Januar}^  1881,  before 
the  assessor  got  his  book,  he  saw  the  clerk,  who  told  him 
he  thought  there  were  arrears  on  the  lot,  and  that  Black 
the  assessor  would  let  him  know.  He  afterwards  saw 
Black  who  told  him  this  lot  was  not  in  his  list  of  lands 
liable  to  be  sold.    The  clerk  has  probably  mistaken  th» 
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time  he  saw  the  plaintiff.  But  if  the  plaintiff  has  otherwise 
the  right  to  impeach  the  sale,  I  do  not  think  that  his  know- 
ledge of  its  having  taken  place  within  the  time  he  might 
have  redeemed,  should  now  deprive  him  of  his  right  of 
action. 

The  purchaser  at  the  tax  sale  was  Schuyler  Shibley, 
and  he,  on  the  6th  of  October,  1884,  made  a  voluntary  con- 
veyance to  his  son  the  defendant  Henry  T.  Shibley,  which 
was  mislaid,  and  another  was  executed  on  the  10th  of 
November,  1884,  and  registered  the  following  day.  This 
suit  was  begun  on  the  14th  of  October,  1884.  So  that  the 
defendant  cannot  claim  any  protection  from  R.  S.  0.  c.  95, 
sec.  11,  if  he  would  not  in  any  event  be  prevented  from 
claiming  it  under  sec.  12. 

The  defendant,  H.  T.  Shibley,  on  October  6th,  1884, 
made  a  lease  to  one  Brouse  to  commence  March  1st,  1885,  for 
three  years,  and  if  the  sale  be  set  aside  claims  to  be  indem- 
nified against  his  covenants  in  the  lease,  and  the  defendants 
claim  to  be  paid  what  was  paid  for  the  purchase  of  the 
lands,  and  in  obtaining  a  conveyance,  and  the  value  of  im- 
provements made  by  them,  and  damages  for  loss  of  time, 
trouble  and  expenses  incurred  by  them. 

The  defendants  are  entitled  to  be  paid  the  amount  paid 
for  taxes,  interest  and  expenses:  McKay  v.  Ferguson,  26 
Gr.  236. 

The  evidence  of  any  improvements  is  very  slight, 
and  the  amount  at  most,  as  placed  by  the  defendants  them- 
selves, is  $20.  I  do  not  think  the  evidence  showed  they 
were  of  such  a  permanent  character  as  to  entitle  the  defend- 
ants to  be  paid  for  them. 

As  to  the  lease,  I  do  not  think  I  am  in  a  position  to  deal 
with  it.  The  tenant  is  not  before  the  Court.  It  may  be 
that  he  may  be  entitled  to  hold  the  lease,  and  if  so  the  de- 
fendant will  suffer  no  damage.  This  decree  does  not  decide 
anything  against  the  tenant. 

The  plaintiff  is  entitled  to  a  decree  setting  aside  the  sale 
and  subsequent  deeds  and  to  his  costs.  He  offered  to  pay 
the  defendants  $50,  a  sporting  offer  as  it  was  called,  and 
58 — VUL.  IX  o.R. 
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which  is  more  than  the  defendants'  costs,  improvements 
and  expenses  would  amount  to,  which  was  refused:  Irwin 
V.  Harrington,  12  Gr.  179. 

A.  H.  F.  L. 


[CHANOERY  DIVISION.] 

Graham  v.  Williams  et  al. 

Mechanics'  lien  —  Tenant  with  right  of  purchase  —  Right  of  lien-holder  to 
charge  landlord's  interest — Right  of  lien-holder  as  against  mortgagees — 
R.  S.  O.  cti.  120,  sees.  2,  7. 

G.  supplied  bricks  to  W.,  who  had  leased  certain  land  from  H.  with  an 
option  of  purchase.  The  contract  for  the  supply  of  the  bricks  was 
made  between  G-.  and  W.,  and  on  W. 's  credit,  although  H.  was  aware 
that  they  were  being  supplied,  and  that  buildings  were  being  erected 
on  the  land.  These  buildings  were  being  erected  by  W.  under  a  verbal 
agreement  to  that  effect  between  W.  and  H.  subsequent  to  the  lease, 
and  by  which  agreement  H.  had  agreed  to  lend  part  of  the  money 
required  for  the  buildings  to  W.,  advancing  the  same  as  the  work  pro- 
gressed on  the  security  of  the  property.  W.  did  not  exercise  his  right 
of  purchase  under  the  lease,  and  G.  filed  his  lien  against  both  W.  and 
H.,  and  brought  this  action  to  establish  the  same  against  the  interest  of 
both  of  them. 

Held,  affirming  the  decision  of  Boyd,  C,  that  the  interest  of  H.  in  the 
property  was  not  charged. 

It  requires  something  more  than  mere  knowledge  of  the  work  being  done 
to  bind  the  owner  under  R.  S.  0.  ch.  120,  sec.  2,  sub-sec,  3.  The 
privity  and  assent  must  be  in  pursuance  of  an  agreement. 

H.  could  in  no  sense  be  looked  upon  as  a  prior  mortgagee  and  it  is  only 
against  such  that  R.  S.  0.  ch.  120,  sec.  7  gives  priority  to  the  lien 
holder. . 

This  was  an  appeal  to  the  Divisional  Court  from  the 
decision  of  Boyd,  C,  reported  8  0.  R.  478. 

The  plaintiff  now  moved  to  set  aside  the  said  judgment, 
and  to  enter  judgment  for  him,  or  for  a  new  trial,  on  the 
grounds,  set  out  in  his  notice  of  motion,  that  the  said  judg- 
ment was  contrary  to  law  and  against  the  weight  of  evi- 
dence: that  his  Lordship  erroneously  held  that  the  plaintiff 
was  not  entitled  to  a  lien  for  the  amount  of  his  claim  or 
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any  part  thereof  on  the  estate  of  the  defendant,  J ohn  Heney , 
in  the  said  lands  or  entitled  to  a  lien  on  the  said  lands,  to 
the  amount  by  which  the  selling  value  thereof  was  increased 
by  the  materials  furnished  therefor  by  the  plaintiff :  that 
his  Lordship  erroneously  held  that  the  arrangement  be- 
tween the  defendants  Heney  and  Williams  as  to  building  on 
the  said  lands,  was  that  of  debtor  and  creditor,  and  not  an 
agreement  determining  the  option  to  purchase,  whereby  the 
defendant  Heney,  became,  and  was  possessed  only  of  a 
vendor's  lien  or  claim  for  the  purchase  money  as  contended 
by  the  plaintiff :  and  to  reform  and  vary  the  said  judgment 
as  against  the  defendant  Williams,  so  as  to  declare  that  the 
plaintiff  was  entitled  to  a  mechanics'  lien,  for  the  amount  of 
his  claims  on  the  whole  interest  of  the  said  defendant 
Williams  in  the  said  lands,  or  upon  all  his  leasehold  interest 
and  right  of  purchase  contained  in  the  lease  of  April  21st, 
1884,  and  referred  to  in  the  statement  of  the  defendant 
Heney,  instead  of  referring  the  same  to  the  Local  Master  of 
-this  Court  at  Ottawa. 

The  motion  was  made  on  February  28th,  1885. 

/.  Maclennan,  Q.G.,  for  the  plaintiff.  The  plaintiff  claims 
in  respect  of  bricks  furnished  by  him.  He  claims  that 
Heney  was  an  owner,  within  the  meaning  of  sub-sec.  3,  of 
sec.  2,  of  R.  S.  O.  ch.  120.  The  materials  were  furnished 
with  the  privity  and  consent  of  Heney,  and  the  act  applies 
to  give  the  plaintiff  a  lien  on  the  interest  of  Heney.  At  any 
rate  Heney  is  mortgagee :  lb.  sec.  7.  The  effect  of  what 
took  place  as  to  the  new  buildings  was,  that  Heney  waived 
the  payment  of  $1,000,  and  Williams  became  owner,  and 
Heney  mortgagee.  Moreover  the  judgment  should  not 
have  referred  it  to  the  Master  to  ascertain  the  extent  of 
Williams's  interest.  That  should  have  been  decided  by  the 
Court,  so  that  the  lien  might  attach  upon  that,  and  the 
rights  of  Heneyas  to  his  advances  should  have  been  declared 
also.  The  plaintiff  does  not  claim  as  a  contractor  or  sub- 
contractor but  as  a  person  who  furnished  materials. 


J.  J.  Gormully,  for  the  defendant  Heney.  Mechanics^ 
Lien  Acts  should  receive  a  strict  construction  :  Phillips  on 
Mech.  Liens,  sec.  14  seq.  As  to  sec.  7  of  R.  S.  0.  c.  120,  that 
only  applies  to  mortgages  existing  before  the  work  begins. 
"At  his  request"  should  be  read  before  each  of  the  alter- 
natives in  sub-sec.  3  of  sec.  2  of  R.  S.  0.  c  120.  If 
the  plaintiff's  contention  is  right,  the  landlord  v^ho  makes 
a  lease  containing  a  covenant  to  repair,  would  become 
liable  to  the  workmen  who  did  the  repairs,  by  having  his 
lands  bound.  In  this  case  the  payment  of  $1,000  was  a 
condition  precedent  to  the  exercise  of  the  option  to  purchase. 
I  refer  to  Knapp  v.  Brown,  11  Abb.  Prac.  Rep.  N.  S.  118  ; 
Fhillips  on  Mech.  Liens,  2nd  ed.,  sec.  65,  67,  83  ;  Halla- 
han  V.  Herhert,  11  Abb.  Prac.  Rep.  N.  S.  326  ;  Bank  of 
Montreal  v.  Haffner,  29  Gr.  319,  3  O.  R.  183;  Richards  v. 
Chamheflain,  25  Gr.  402  ;  Currier  v.  Friedrick,  22  Gr.  243  ;: 
Douglas  v.  Chamberlain,  25  Gr.  288 ;  Broughton  v.  Small- 
'piece,  25  Gr.  290. 

May  21st,  1885.  Proudfoot,  J. — Heney,  the  owner  in 
fee  of  certain  propert}^  made  a  lease  to  Williams  for  one 
year  at  a  rent  of  $280,  with  a  right  of  purchase  for  $5000, 
within  the  year,  paying  $1000  down,  and  giving  a  mort- 
gage for  $4000,  payable  in  annual  instalments  for  eight 
years,  with  interest  at  seven  per  cent.  The  term  began  on 
May  1st,  1884.  There  were  two  houses  on  the  pro- 
perty and  a  part  was  vacant  ground.  In  the  end  of  May  {a) 
a  new  bargain  was  made  verbally,  between  Heney  and 
Williams,  viz.,  that  Williams  was  to  build  two  new  houses 
on  the  property  not  to  cost  over  $6000  in  all  and  Heney 
wa.s  to  advance  as  the  work  proceeded  two-thirds  of  the 
cost,  and  he  was  to  have  a  mortgage  on  the  property  from 
Williams  for  $4000,  or  whatever  he  advanced  with  interest. 
The  buildings  were  gone  on  vt^ith  and  carried  nearly  to  the 
top  of  the  brick  work,  in  August,  and  stopped  there.  The 
brick  was  furnished  by  plaintiff,  and  he  seeks  to  establish 

(a)  The  lease  was  dated  April  21st,  1884,  and  tlie  term  was  to  begin, 
from  May  1st. 
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a  lien  not  only  on  the  interest  of  the  tenant  but  of  the 
landlord  also. 

R  S.  O.  ch.  120,  sec.  2  sub-sec.  3  defines  an  owner  as 
including  a  person  having  any  estate  legal  or  equitable  in 
the  lands  upon  which  the  materials  are  furnished  at  whose 
i  request,  and  upon  whose  credit,  or  on  whose  behalf,  or 
with  whose  privity  or  consent,  any  such  work  is  done. 
And  it  is  said  that  here  the  work  was  done  with  the 
privity  and  consent  of  Heney.  But  I  think  it  requires 
something  more  than  mere  knowledge  of  the  work  being 
done  to  bind  the  owner.  The  privity  and  assent  must  be 
in  pursuance  of  an  agreement.  For  otherwise  a  reversioner 
after  a  long  lease  might  be  held  bound  by  the  contracts  of 
the  tenants  if  he  saw  and  did  not  disapprove  of  the  build- 
ing being  erected  by  the  tenant. 

The  plaintiff  then  contended  that  the  option  to  purchase 
had  been  in  fact  exercised,  and  that  Heney  had  waived 
the  cash  payment  of  $1000,  required  in  that  case.  It  is 
rather  difficult  to  understand  the  exact  position  of  the 
parties.  But  there  were  really  two  agreements.  One  for 
the  lease  and  the  option  to  purchase,  another  for  the  erection 
-of  the  two  houses.  All  parties  seem  to  have  thought  the 
option  to  purchase  would  be  carried  out ;  when  Heney 
would  be  entitled  to  the  $1000  and  a  mortgage  for  $4000. 
Both  Heney  and  Williams  say  that  agreement  subsisted 
while  they  were  arranging  for  the  erection  of  the  build- 
ings. Then  this  second  agreement  was  made  by  which 
Williams  was  to  put  up  the  buildings  and  Heney  was  to 
advance  two-thirds  of  the  cost,  or  $4000,  for  which  he  was 
also  to  have  a  mortgage.  Had  the  buildings  been  com- 
pleted Heney  would  have  been  entitled  not  only  to  the 
$1000  in  cash  and  a  mortgage  for  $4000,  but  also  to 
i  .another  mortgage  for  $4000  for  money  to  be  advanced, 
r  This  was  an  arrangement  by  which  Williams  was  to 
I  become  the  owner  of  the  property  and  the  buildings 
'I  were  to  be  put  up  for  his  benefit.  But  I  do  not  think 
it  was  in  the  contemplation  of  either  of  the  parties  that 
the  payment  of  the  $1000  as  the  condition  for  the  exercise 
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of  the  option  was  to  be  waived,  though  they  do  not- 
seem  to  have  considered,  or  provided  for  the  contingency 
that  has  occurred  of  WilHams  not  being  able  to  carry  out 
the  purchase.  He  has  not  paid  the  $1000,  nor  can  the 
money  spent  by  him  on  the  buildings  be  looked  upon  as 
that  payment^ — the  amount  was  about  $1000 — for  it  was 
spent  under  the  other  agreement. 

Heney  made  no  contract  or  agreement  with  Graham. 
Williams  alone  contracted  with  Graham.  Heney  no  doubt' 
knew  of  the  brick  being  bought  from  Graham,  and  in  one^ 
instance  he  gave  Williams  $250  to  pay  to  Graham  on 
account  of  the  bricks,  but  that  was  part  of  the  advance  he 
was  to  make  to  Williams,  and  Mr.  Christie  notified  Graham 
about  the  13th  of  August  that  Heney  was  not  responsible 
at  all  for  any  of  the  bricks,  and  would  not  accept  any  order 
from  Williams  for  them,  and  at  this  time  there  was  not 
more  than  $69  due  to  Graham. 

At  this  time  then  I  think  that  Heney  must  be  considered 
as  the  landlord,  and  Williams  the  tenant,  and  Heney  might 
claim  the  protection  of  s.  6,  ss.  2  of  the  Act — that  his 
reversion  was  not  bound  as  he  had  not  signified  his  consent 
in  the  manner  pointed  out  by  that  section. 

The  plaintiff  contended  also  that  if  Heney  was  not  the 
owner  he  was  mortgagee.  The  seventh  section  of  the  Act, 
however,  gives  the  mechanic,  &c.,  a  lien  against  prior 
mortgagees.  Any  right  that  Heney  could  acquire  by  virtue 
of  the  agreement  for  mortgage,  and  of  the  advances  made 
under  it,  was  based  upon  the  security  not  only  of  the 
land  but  of  the  work  done.  The  plaintiff  claims  a  pre- 
ference by  virtue  of  the  statute  and  the  right  cannot 
go  beyond  the  terms  of  the  Act.  The  Act  gives  priority'' 
to  the  lien  to  the  extent  of  the  increased  value  over  a 
mortgage  existing  or  created  before  the  commencement 
of  the  work.  Heney 's  right  only  accrued  as  advances  were 
made  by  him,  and  his  advances  were  made  as  the  work 
progressed,  so  that  he  can  in  no  sense  be  looked  upon  as  a 
prior  mortgagee.  If  it  be  necessary  to  shew  that  Heney 
had  no  notice  of  the  lien,  I  think  the  evidence  sufficient 
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to  exonerate  him.  He  knew  that  bricks  were  being  fur- 
nished, but  he  was  advancing  money  to  pay  them  and 
had  a  right  to  assume  it  was  so  applied  ;  and  the  plaintiff 
had  notice  that  he  declined  to  become  responsible  for  them  : 
Richarda  v.  Chamberlain,  25  Gr.  402.  Though  I  still 
think  it  questionable,  as  I  did  in  Douglas  v.  Chamberlain, 
25  Gr.  288,  whether  mortgages  under  deeds  executed  dur- 
ing the  progress  of  the  work  would  be  affected  by  any 
notice. 

The  plaintiff  also  contended  that  the  decree  was  wrong 
in  referring  to  the  Master  to  ascertain  the  extent  of 
Williams's  interest.  This  is  a  matter  that  might  have  been 
decided,  no  doubt,  at  the  hearing.  But  it  was  also  quite 
competent  for  the  Court  to  refer  it  to  the  Master.  Questions 
of  a  similar  kind  are  frequently  referred  to  the  Master  in 
partition  suits. 

I  think  the  judgment  right,  and  that  it  should  be 
affirmed,  with  costs.  See  In  re  Craig,  3  C.  L.  T.  501  : 
Phillips  on  Mech.  Liens,  2nd  ed.,  s.  246. 

Ferguson,  J. — Upon  examination  of  the  evidence,  argu- 
ments, and  authorities,  I  think  this  a  plain  case,  and  I 
concur  in  the  judgment  of  Mr.  Justice  Proudfoot,  affirming 
the  judgment  of  the  Chancellor. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

The  Eeal  Estate  Loan  Company  of  Canada  (Limited) 
V.  The  Yorkville  and  Vaughan  Eoad  Company 
et  al. 

Conveyance  in  fraud  of  creditors — "  Creditors" — Accrual  of  right  of  action 
— Locus  standi — 13  Eliz.  ch.  5. 

The  plaintiffs  souglit  to  set  aside  a  certain  conveyance  dated  February 
27tlL,  1880,  and  made  by  M.  to  G-.  as  executed  in  fraud  of  themselves 
as  creditors.  It  appeared  that  the  plaintiffs  had  not  recovered  judg- 
ment for  the  debt  in  respect  of  which  they  claimed  to  be  creditors  until 
July  23rd,  1883,  and  that  this  was  a  judgment  recovered  in  an  action 
on  a  covenant  as  to  the  validity  of  certain  mortgages  purchased  by 
them  from  M.  contained  in  a  deed  of  March  1st,  1880,  by  which  the 
said  mortgages  were  conveyed  by  M.  to  them.  The  plaintiffs,  however, 
sought  at  the  trial  of  this  action  to  give  evidence  that  this  deed  of 
Marcli  1st,  1880,  was  made  in  pursuance  of  an  agreement  for  the 
purchase  of  the  said  mortgages  entered  into  by  themselves  with  M. , 
before  January  1st,  1880,  and  that  this  agreement  was  induced  by 
certain  misrepresentations  made  by  M.  as  to  the  validity  of  the  said 
mortgages.  It  appeared,  however,  that  the  consideration  of  the  pur- 
chase was  to  be  the  transfer  of  certain  shares  in  the  capital  st6ck  of  the 
plaintiffs'  company  to  M. ,  and  that  these  shares  were  not  actually  so 
transferred  until  after  February  27th,  1880,  and  the  evidence  so  sought 
to  be  given  was  excluded. 

Held,  per  Ferguson,  J. ,  that  the  liability  of  M.  only  began  at  the  time 
of  the  execution  of  the  covenant  in  the  deed  of  March  1st,  1880,  and 
inasmuch  as  the  impeached  conveyance  was  antecedent  to  this,  and  it 
was  not  shewn  that  there  were  at  the  date  of  it  any  existing  debts,  nor 
that  it  was  intended  to  defeat  any  future  debt,  the  plaintiffs  must  be 
nonsuited. 

Held,  on  appeal,  per  Boyd,  C,  that  since  the  plaintiffs  did  not  really 
become  creditors  of  M.  until  they  recovered  judgment,  the  legal  and 
only  position  of  the  plaintiffs  was  that  of  subsequent  creditors,  and  as 
it  was  not  pretended  that  the  impeached  conveyance  was  given  with  a 
view  to  defeat  subsequent  creditors,  the  plaintiffs  had  no  locus  standi  to 
recover  under  13  Eliz.  ch.  5,  even  if  the  impeached  conveyance  was 
held  to  be  of  a  voluntary  character,  as  to  which  qucere.  It  was  alto- 
gether illusory  to  endeavour  to  trace  back  the  origin  of  the  plaintiffs' 
claim  to  the  alleged  misrepresentations  which  were  not  acted  upon 
until  after  the  impeached  conveyance,  and  moreover  whatever  cause  of 
action  the  plaintiffs  then  had,  they  did  not  prosecute  it,  or  become 
creditors  in  respect  of  it.    The  judgment  below  was  therefore  right. 

Per  Proudfoot,  J. — Though  an  action  for  damages  could  not  be  brought 
until  the  damage  occurred,  yet  if  the  original  agreement  for  the  purchase 
of.  the  mortgages  was  based  on  misrepresentations  of  M.,  the  plaintiffs' 
right  dated  from  the  agreement.  It  was  not  necessary  for  the  plaintiffs' 
to  be  creditors,  it  was  sufficient  for  them  to  have  a  right  of  action. 
Therefore  the  exclusion  of  the  evidence  offered  by  the  plaintiffs  as 
aforesaid,  and  the  judgment  of  the  Court  below  was  wrong. 

Held,  also,  per  Proudfoot,  J.,  that  on  the  evidence  adduced,  the  con- 
veyance impeached  appeared  to  have  been  a  voluntary  one. 
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This  was  an  action  brought  by  the  Real  Estate  Loan 
Company  of  Canada  (Limited)  against  the  Yorkville  and 
V'aughan  Road  Company,  the  Metropolitan  Permanent 
Building  Society,  and  the  Corporation  of  the  City  of  To- 
ronto, with  a  view  to  realizing  the  amount  of  a  certain  debt 
due  to  the  plaintiffs  under  a  judgment  recovered  by  them 
against  the  Metropolitan  Permanent  Building  Society. 

The  statement  of  claim  set  up  that  the  plaintiffs  were  a 
loan  company,  incorporated  on  June  16th,  1879  :  that  the 
Yorkville  and  Vaughan  Road  Company  were  incorporated 
on  January  7th,  1880,  for  the  purpose  of  purchasing,  as 
their  charter  alleged,  from  the  Metropolitan  Permanent 
Building  Society  a  road  then  owned  by  the  latter,  called 
the  Yorkville  and  Vaughan  Plank  Road  :  that  the  Metro- 
politan Permanent  Building  Society  were  formerly  holders 
-of  certain  mortgages,  including  one  on  the  said  Plank  Road : 
that  the  Corporation  of  the  City  of  Toronto  had  appro- 
priated the  Plank  Road,  and  were  liable  to  pay  the  owners 
$2,300  therefor  :  that  about  September,  1879,  the  plaintiffs 
agreed  with  the  Metropolitan  Permanent  Building  Society 
to  take  over  all  the  assets  of  the  said  Society  with  the 
■exception  of  the  Plank  Road  for  valuable  consideration, 
which  was  based  upon  certain  representations  of  the 
Society  that  the  mortsjages  were  valid  and  subsisting 
securities  :  that  thereupon  and  before  the  incorporation  of 
the  defendants,  the  Yorkville  and  Vaughan  Road  Company, 
the  Society  assigned  to  the  plaintiffs  by  indenture  dated 
March  1st,  1880,  their  said  mortgages,  except  the  Plank 
Road  property  (a) :  that  afterwards  the  plaintiffs  discovered 
that  the  representations  above  referred  to  were  untrue* 
whereupon  they  brought  an  action  against  the  Society,  and 
on  July  23rd,  1883,  recovered  a  judgment  for  $83^'. 77, 
which  was  still  in  full  force  :  that  though  writs  of  fi.  fa. 
had  been  placed  in  his  hands,  the  Sheriff  had  not  been  able 
to  make  anything  out  of  the  goods  and  lands  of  the  Society 
in  satisfaction  of  the  judgment :  that  at  the  time  when  the 

(a)  This  conveyance  contained  a  covenant  as  to  the  validity  of  the 
mortgages. 
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Society  incurred  the  liability  in  respect  of  which  the  judg- 
ment was  recovered  they  were  the  holders  of  the  mortgage 
on  the  Yorkvilie  and  Yaughan  Plank  Road,  and  inasmuch, 
as  they  had  agreed  to  dispose  of  all  their  other  assets  to  the 
plaintiffs,  they  determined  to  form  a  company  for  the  pur- 
pose of  working  the  Plank  Road  and  realizing  a  profit  upon 
the  said  asset,  and  for  the  purpose  of  placing  this  their  only 
remaining  asset  in  such  a  shape  that  it  could  not  be  rendered^ 
available  to  meet  any  claim  or  demand  of  the  plaintiffs  or 
other  creditors  of  the  Society  :  that  for  the  purpose  of 
carrying  out  this  project  the  members  of  the  Society  formed 
themselves  into  another  company,  and  had  themselves  in- 
corporated under  the  name  of  the  Yorkvilie  and  Yaughan 
Road  Company,  the  above-named  defendants,  on  January 
7th,  1880  :  that  since  that  time  the  Yorkvilie  and  Yaughan 
Road  Company,  then  and  still  being  identical  in  member- 
ship with  the  Society,  had  worked  the  Plank  Road,  and 
collected  tolls  and  derived  large  profits  :  that  the  Corpora- 
tion of  the  Cit}'  of  Toronto  having  appropriated  the  Road 
as  above  mentioned  would  pay  the  Yorkvilie  and  Yaughan 
Company  the  sum  of  $2,800  as  agreed  unless  restrained  ; 
that  the  Society  owned  and  possessed  the  Yorkvilie  and 
Yaughan  Plank  Road  at  the  time  when  the  said  liability 
to  the  plaintiffs  was  incurred,  and  this  proper t}^  was  and  is 
the  only  available  asset  of  the  Society  to  which  the  plaintiffs 
could  look  for  payment  of  their  judgment  debt :  that  the 
Yorkvilie  and  Yaughan  Road  Company  were  in  fact  trustees 
for  the  Society,  and  the  Society  were  beneficially  entitled 
to  the  moneys  payable  by  the  City  of  Toronto  :  that  the 
Society  by  deed  dated  February  27th,  1880,  conveyed  to- 
the  Yorkvilie  and  Yaughan  Road  Company  the  said  York- 
vilie and  Yaughan  Plank  Road,  and  by  such  conveyance  had 
hindered  and  delayed  the  plaintifiTs  in  the  recovery  of  their 
debt:  and  i he  plaintiffs  claimed  an  injunction  restraining 
the  Corporation  of  the  City  of  Toronto  from  paying  over  to 
their  co-defendants  so  much  of  the  $2,300  as  would  satisfy 
the  plaintiffs'  judgment  debt  and  costs,  and  that  they  might 
be  ordered  to  pay  the  said  sum  to  the  plaintiffs:  that  it  might 
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be  declared  that  notwithstanding  the  change  of  name  by 
the  Society  the  moneys  payable  by  the  said  Corporation  to 
the  Yorkville  and  Vaughan  Road  Company  as  trustees  or 
otherwise  were  applicable  in  payment  of  the  debt  incurred 
by  the  Society :  that  the  deed  of  conveyance  from  the 
Society  to  the  Yorkville  and  Yaughan  Eoad  Company 
might  be  set  aside  as  against  the  plaintiffs :  that  if  neces- 
sary a  receiver  might  be  appointed,  and  for  costs,  and 
general  relief. 

It  appeared  that  the  Plank  Road  in  question  had,  before 
the  Society  became  the  owners  of  it,  been  owned  by  a 
company  named  the  Yorkville  and  Yaughan  Plank  Road 
Company,  and  that  it  was  under  certain  mortgages  which 
the  said  company  had  given  to  the  Society  upon  the  said 
road  and  franchises  of  the  company,  and  by  foreclosure  of 
such  mortgages,  that  the  Society  became  the  owners  of  the 
road ;  and  also  that  for  the  securities  which  the  plaintiffs 
agreed  to  purchase  from  the  Society  they  agreed  to  give  to 
each  shareholder  of  the  Society  a  number  of  the  shares 
of  their  capital  stock  equal  in  number  to  the  shares  such 
shareholder  held  in  the  Society. 

For  the  rest  the  allegations  in  the  statement  of  claim 
may  be  taken  as  correct  for  the  purposes  of  the  present 
report,  subject  to  the  facts  mentioned  in  the  judgments. 

The  action  was  tried  at  Toronto  on  December  1st,  1884. 

Z.  Lash,  (^.C,  and  A.  Gait  for  the  plaintiffs. 

McMichael,  Q.C.,  and  A.  Hoskin,  Q.C.,  for  the  Yorkville 
and  Yaughan  Road  Company. 

Ritchie,  for  the  Metropolitan  Permanent  Building 
Society. 

Mc  Williams,  for  the  City  of  Toronto. 

At  the  close  of  the  plaintiffs'  evidence,  McMichael,  Q.C., 
moved  for  a  nonsuit. 
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Ferguson,  J.    A  Judg-e  called  upon  to  deliver  judgment 
upon  a  motion  for  nonsuit  or  a  motion  of  this  kind  upon  the 
evidence  of  the  plaintiffs,  when  it  may  be  that  the  defence, 
after  hearing  the  judgment,  will  desire  to  give  evidence,  is 
placed  in  an  unfavourable  position  because  he  has  to  deliver 
his  judgment  immediately.    Where  the  case  is  complicated 
this  is  often  found  a  great  difficulty.  But  I  do  not  think  that 
I  find  myself  in  any  serious  difficulty  in  the  present  case. 
As  regards  the  branch  of  the  case  that  seeks  to  set  aside  the 
conveyance  from  the  Metropolitan  Permanent  Building 
Society  to  the  Yorkville  and  Yaughan  Road  Company,  L 
am  of  opinion  that  the  plaintiffs  fail.    I  think  the  begin- 
ning of  the  liability  of  the  Metropolitan  Permanent  Building 
Society  to  the  plaintiffs  was  the  time  of  the  execution  of 
the  covenant  (b).    That  liability  ripened  when  the  breach 
occurred.    Perhaps  this  was  a  covenant,  which  was  broken 
as  soon  as  made.    I  do  not  know  how  the  exact  facts  are, 
but  I  suppose  it  was  like  a  covenant  for  title  that  was 
false,  and  no  sooner  made  than  broken.    I  cannot  accede 
to  the  ingenious  argument  of  Mr.  Lash  that  liability  existed 
before  that  time.    I  think  there  was  no  liability  in  regard 
to  that  matter  before  the  execution  of  that  covenant.  The 
conveyance  sought  to  be  impeached  was  a  conveyance 
before  that  time.    It  was  not  shown  that  there  was  any 
debt  then  existing.    There  may  have  been  the  eight  or  ten 
dollars  spoken  of  by~one  of  the  witnesses,  but  that  does  not 
at  all  fill  the  requirements  as  laid  down  by  May  on  fraud- 
ulent conveyances,  because,  speaking  of  trifling  debts,  he 
says  they  must  be  of  such  an  amount  that  they  would  be 
reasonably  presumed  to  have  been  a  motive  for  making  the 
conveyance  (c).    I  am  therefore  safe  in  saying  that  no 
debt,  available  for  the  purposes  of  the  contention,  has 
been  shown  here  to  have  existed  at  the  time  that  this 
conveyance  was  executed.    Then  the  conveyance  could  not 
have  been  executed  with  the  intention  of  defeating  any 
then  creditors  of  the  grantors.    I  think  the  case  is  far 
from  falling  under  the  doctrine  of  Buckland  v.  Rose,  7 
Gr.  440.    There  are  no  premises  from  which  I  can  con- 
clude that  this  conveyance  was  made  with  a  view  of 
getting  the  property  away  from  this  then  future  debt 
or  from  any  then  future  creditors.    I  think  that  is  an 

{b)  Sc.  In  the  deed  of  March  let,  1880,  as  to  the  validity  of  the 
mortgages. 

(c)  May  on  Fraudulent  Conveyances,  pp.  36-37. 
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element  necessary  to  be  shown  in  such  cases.  It  has 
been  said  by  counsel  that  it  was  not  necessary  that  this 
should  be  shown,  but  that  it  may  be  presumed.  I  am  not 
aware  that  the  law  goes  as  far  as  that.  I  think  vfhat  I 
have  just  mentioned  is  the  leading  element  in  such  cases 
so  far  as  I  recollect  them.  Taking,  then,  the  different  ways 
in  which  this  case  is  put :  In  the  first  view  that  the  con- 
veyance was  made  for  the  purpose  of  defeating,  hindering, 
or  delaying  the  then  creditors  of  the  grantors,  the  case 
entirely  fails.  In  the  other  view  in  regard  to  creditors 
there  might  be  in  the  future,  I  think  it  fails  also.  The  third 
and  only  other  ground  on  which  the  case  is  put  by  the 
plaintiffs  is,  that  the  Yorkville  and  Yaughan  Company 
are  trustees  for  the  execution  debtors,  the  Metropolitan 
Company.  The  effect  of  this  statement  is  to  say  that 
notwithstanding  all  that  is  shown  here  to  have  occurred  as 
to  those  two  companies,  the  property  is  still  the  property 
of  the  Metropolitan  Company.  Now,  I  think  that  the 
Yorkville  and  Yaughan  and  the  Metropolitan  have  been 
shown  here  to  be  two  distinct  companies.  The  Metropolitan, 
I  think,  still  exists.  The  Yorkville  and  Yaughan  also 
exists.  There  has  been  a  transfer  of  the  property  from  one 
to  the  other,  and  I  do  not  see  why  that  transfer  is  not  valid. 
Although  the  Yorkville  and  Vaughan  was  brought  into 
existence  for  a  purpose  which  is  not  patent  here,  it  is  yet 
a  company  ;  it  is  a  person  in  the  eye  of  the  law,  and  the 
property  has  been  transferred  to  it.  The  other  company 
exists.  The  Yorkville  and  Yaughan  owns  the  property, 
and  the  Metropolitan  does  not,  and  I  think  the  Yorkville 
and  Yaughan  got  the  property  for  a  consideration.  The 
companies,  I  think,  are  not  identical,  as  was  contended.  I 
do  not  see  how  they  can  be.  I  do  not  see  how  a  trust  such  as 
is  argued  for  by  Mr.  Lash  could  be  carried  out,  owing  to 
the  want  of  identity  of  the  shareholders  in  the  respective 
companies  ;  but  apart  from  that,  I  do  not  think  that  the 
transaction  shows  the  trust  contended  for.  I  am  of  opinion 
that  the  property  is  the  property  out  and  out  of  the  York- 
ville and  Vaughan  Road  Company,  and  is  not  the  property 
of  the  Metropolitan  Permanent  Building  Society.  There 
will  be  judgment  for  the  defendants  on  the  present  motion, 
with  costs. 

Afterwards,  on  February  25th  and  26th,  1885,  the  plain- 
tiffs moved  by  way  of  appeal  before  the  Divisional  Courts 
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Amongst  other  grounds  stated  in  the  notice  of  motion 
was  the  following :—  "  The  evidence  shews  that  at  the  time 
the  said  Society  incurred  the  liability  which  formed  the 
subject  matter  of  the  judgment  subsequently  obtained  by 
the  plaintiffs  against  them  the  said  Society  owned  the 
Yorkville  and  Yaughan  Plank  Road,  and  that  by  disposing 
of  it  to  the  defendants,  the  Yorkville  and  Yaughan  Road 
Company,  by  the  deed  dated  February  27th,  1880,  they 
divested  themselves  of  their  sole  remaining  asset,  and  have 
thereby  hindered  and  delayed  the  plaintiff  in  the  recovery 
of  their  said  debt,  and  therefore  the  said  deed  to  the  de- 
fendants, the  Yorkville  and  Yaughan  Road  Company,  ought 
to  have  been  set  aside  as  against  the  plaintiffs." 

Lash,  Q.C.,  and  A.  Gait,  for  the  plaintiffs.  The  plaintiffs 
were  really  creditors  prior  to  the  transfer  of  the  road.  The 
judgment  at  law  was  based  on  the  covenant  in  the  deed  of 
March  1st,  1880,  but  in  substance  it  existed  from  1879, 
though  for  a  different  cause  of  action.  The  cause  of  action 
in  the  plaintiffs  arose  before  the  transfer  to  the  Road 
Company.  We  refer  to  Irwin  v.  Freeman,  13  Gr.  465  ; 
Bump  on  Fraudufent  Conveyances,  3rd  ed.,  p.  503  ;  Free- 
man v.  Pope,  L.  R.  5  Ch.  538 ;  McKay  v.  Douglas,  14  Eq. 
106 ;  Fleury  v.  Pringle,  26  Gr.  67, 

McMichael,  Q.C.,  for  the  Yorkville  and  Yaughan  Road 
Company,  referred  to  Morawetz  on  Priv.  Corp.,  sees.  212, 
573,  587,  597 ;  Brice  on  Ultra  Yires,  2nd  ed.,  pp.  709,  723, 
727 ;  Featherstonhaugh  v.  Lee  Moor  Porcelain  Clay  Co.,  1 
Eq.  318 ;  In  re  Empire  Assurance  Co.,  4^  Eq.  341 ;  Clinch 
v.  Financial  Corporation,  L.  R.  4  Ch.  117  ;  Merchants' 
Bank  v.  Clarke,  18  Gr.  594  ;  Brett  v.  Clouser,  5  C.  P.  D.  376. 

Ritchie  for  the  Metropolitan  Permanent  Building  Society. 

February  27th,  1885.  Boyd,  C. — It  is  elementary  law 
that  a  voluntary  conveyance  of  land  by  a  person  not 
indebted  at  the  time  and  not  intending  a  fraud,  is  good  as 
against  subsequent  creditors.    When  the  defendants  made 
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the  impeached  conveyance  they  owed  but  little,  and  what 
little  they  owed  they  paid  off  shortly  afterwards,  and  had 
still  ample  assets  left>  which  they  afterwards  transferred  to 
the  plaintiffs.  The  plaintiffs  were  not  then  creditors,  and 
did  not  really  become  creditors  till  they  had  recovered 
judgment  against  the  defendants.  It  appears  to  me  to  be 
altogether  illusory  to  endeavor  to  trace  back  the  origin  of 
the  claim  to  alleged  misrepresentations  as  to  the  value  of 
their  mortgages  made  by  the  defendants  prior  to  the  im- 
peached conve3^ance.  Granted  that  such  misrepresentations 
ivere  then  made,  there  was  no  acting  on  those  misrepresen- 
tations by  the  plaintiffs  till  they  transferred  the  stock 
which  represented  the  consideration  given  for  the  securities 
received  from  the  defendants,  and  that  was  subsequent  to 
the  impeached  conveyance.  No  cause  of  action  would  in 
any  aspect  of  the  case  arise  till  then,  and  whatever  cause 
of  action  the  plaintiffs  then  had  they  did  not  prosecute  it^ 
and  they  never  became  creditors  in  respect  of  it.  It  is  an 
abuse  of  language  to  call  the  plaintiffs  prior  creditors  in 
these  circumstances  ;  their  legal  and  their  only  position  is 
that  of  subsequent  creditors.  No  evidence  is  given,  nor  is 
it  pretended  that  the  impeached  conveyance  was  made  with 
a  view  to  defeat  subsequent  creditors,  and  failing  that,  the 
plaintiffs  have  no  locus  standi  to  recover  under  the  13th 
Eliz.  c.  5.  It  would  be  possible  to  contend  that  the  plaintiffs 
had  some  sort  of  case  if  they  had  proved  an  intention  to 
deceive  on  the  part  of  the  defendants  before  the  impeached 
conveyance,  and  that  such  conveyance  had  been  made  with 
a  view  to  escape  the  consequences  of  such  deception,  and 
to  protect  the  defendants  in  case  the  plaintiffs  fell  into  the 
trap  designedly  laid  for  them.  But  all  these  elements  of 
fraud  are  wanting  in  the  present  case.  I  am  not  at  present 
satisfied  that  the  transfer  of  the  road  to  the  Yorkville 
Company,  and  their  dealing  therewith  can  be  regarded  as 
of  a  voluntary  character,  so  as  to  entitle  the  plaintiffs  to 
follow  that  asset,  but  it  is  not  needful  to  dispose  of  the 
appeal  on  this  ground.  I  think  the  judgment  should  be 
affirmed. 
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Proudfoot,  J.  There  are  two  questions  material  to  be 
considered  in  this  case,  viz  :  Was' there  any  consideration  for 
the  transfer  to  the  Yorkville  and  Vaughan  Road  Company 
and  if  there  was  not,  were  the  plaintiffs  creditors  prior  or 
subsequent  to  the  transfer  ? 

It  seems  that  the  Metropolitan  Building  Society  had  a 
mortgage  upon  the  road  and  franchise  made  by  the  York- 
ville and  Vaughan  Plank  Road  Company,  and  default 
having  been  made  in  payment  of  the  amount  secured,  the 
Metropolitan  Building  Society  foreclosed  the  mortgage,  and 
became  thus  absolute  owners  of  the  road  and  the  franchise. 

The  Metropolitan  Building  Society  then  negotiated  with 
the  plaintiffs  for  the  sale  to  them  of  their  mortgages,  and 
did  enter  into  an  agreement  for  that  purpose.  They  also 
endeavoured  to  sell  to  the  plaintiffs  this  asset  of  the  road 
and  franchise,  but  the  plaintiffs  would  not  purchase. 

As  a  difficulty  was  apprehended  in  carrying  on  the  road 
under  a  building  society  charter,  the  members  of  the  Metro- 
politan Building  Society  constituted  themselves  The 
Yorkville  and  Vaughan  Road  Company  under  the  general 
Act  for  that  purpose.  The  Building  Society  then  trans- 
ferred the  road  to'  this  company,  the  shareholders  of  the 
Building  Society,  who  were  also  shareholders  in  the  Road 
Company,  getting  from  the  Road  Company  a  nominal 
equivalent  of  paid  up  shares  in  the  Road  Company  for  the 
shares  in  the  Building  Societ}^  The  Building  Society  then 
ceased  to  have  any  assets  and  discontinued  business. 

I  think  it  probable  tliat  we  must  view  this  as  a  trans- 
action between  two  companies,  composed  of  the  same 
individuals,  but  having  a  separate  corporate  existence. 
Assuming  that  when  the  Building  Society  transferred  the 
road  to  the  Road  Company  and  discontinued  operations,  it 
would,  as  was  argued  by  Dr.  McMichael,  become  a  trustee 
of  whatever  consideration  it  got  from  the  Road  Company 
for  the  shareholders  of  the  Building  Society,  the  consi- 
deration for  the  transfer  was  these  paid  up  shares.  They 
must  therefore  be  treated  as  given  to  the  Building  Society 
and  transferred  by  it  to  the  shareholders  in  the  Road 
Company,  who  were  its  own  shareholders. 
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It  would  appear,  therefoi'e,  that  the  Building  Society 
transferred  the  road,  and  got  back  what  was  presumably 
the  equivalent  in  road  shares,  and  nothing  more  ;  and  it 
was  left  just  as  it  was  before  the  operation,  so  far  as  value 
was  concerned,  and  the  Building  Society  really  got  no 
consideration  for  the  transfer. 

But  it  was  said  that  the  change  of  the  stock  from  Building 
Society  stock  to  Road  Company  stock  formed  a  consideration 
for  the  transfer.  It  is  true  that  the  constitution  and  functions 
of  a  Road  Company  are  different  from  those  of  a  Building 
Society,  but  the  question,  whether  it  formed  a  consideration 
for  the  transfer,  is  one  of  evidence.  If  it  should  appear 
that  the  Road  Company  was  not  a  valuable  acquisition, 
but  the  contrary,  if  instead  of  having  stock  upon  which  at 
least  no  liability  could  be  incurred,  it  should  turn  out  that 
they  were  acquiring  a  liability  instead  of  an  asset,  this 
could  not  be  considered  a  valuable  consideration.  There  is 
no  evidence  upon  this  point,  except  the  statement  of 
counsel  for  the  Road  Company,  who  was  himself  a  share- 
holder, that  his  position  was  rendered  worse  by  the  transfer. 
I  am  of  course  dealing  with  a  case  in  which  the  share- 
holders are  identical,  and  the  transaction  is  just  shifting 
money  or  its  equivalent  from  one  pocket  to  the  other.  I 
apprehend,  therefore,  that  the  transfer  was  a  voluntary  one. 

Then  at  what  time  did  the  right  of  the  plaintiffs  accrue  ? 
It  was  treated  by  the  learned  Judge  as  not  having  accrued 
earlier  than  the  date  of  the  deed  of  transfer  of  the  moi"t- 
gages  to  the  plaintiffs,  containing  a  covenant  as  to  the 
validity  of  the  mortgages,  about  10th  of  March,  1880. 

But  negotiations  had  been  entered  into  for  this  transfer 
as  early  as  September,  1879,  and  it  is  alleged  that  they 
were  perfected  before  January  1st,  1880,  but  that  evidence 
of  this  was  practically  excluded  at  the  hearing.  The  deed 
subsequently  executed  refers  to  a  prior  agreement,  and 
though  the  plaintifi's  admitted  a  number  of  shareholders  of 
the  Building  Society  to  bo  shareholders  in  this  company  in 
January,  the  stock  of  the  plaintiffs  was  not  in  fact  trans- 
ferred to  these  shareholders  till  the  time  of  the  execution 
GO — VOL.  IX  O.R. 
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of  the  deed.  It  is  dated  March  1st,  but  seems  not  to  have 
been  signed  till  some  days  after,  probably  the  10th,  the 
consideration  for  the  transfer  to  the  plaintiffs  being  the 
allotment  of  shares  in  the  plaintiffs'  company  to  the  share- 
holders in  the  Building  Society. 

I  do  not  think  this  is  the  true  test.  Of  course  an  action 
for  damages  could  not  be  brought  till  the  damage  occurred, 
^ut  was  there  the  basis  on  which  an  action  could  be 
brought  ?  What  was  offered  to  be  proved  was  the  existence 
of  an  agreement  which  the  plaintifis  could  have  enforced 
against  the  Building  Society,  to  compel  it  to  assign  its 
mortgages,  and  that  might  be  enforced  by  the  Building 
Society  to  compel  the  plaintiffs  to  assign  their  shares. 

It  was  offered  to  be  proved,  also,  that  this  agreement 
was  based  upon  the  representation  of  the  Building  Society^ 
of  the  goodness  of  the  mortgages,  and  that  this  was  mis- 
taken, as  some  were  not  valid. 

If  the  plaintiffs  were  able  to  establish  that  agreement 
and  that  representation,  then  the  date  of  the  plaintiffs' 
right  would  not  be  that  of  the  deed  made  in  pursuance  of 
the  agreement,  but  the  date  of  the  agreement  itself.  Mr. 
Bump  lays  it  down  (p.  507)  as  a  general  rule  that  all 
claims  which  arise  from  contract  are  in  force  from  the  date 
of  the  agreement,  although  no  demand  accrues  until  a  sub- 
sequent date.  He  cites  a  number  of  instances,  such  as  a 
covenant  with  a  general  warranty,  a  bond  of  conveyance, 
&c.,  that  take  effect  from  the  date  of  the  instrument. 

In  these  cases  no  action  would  lie  till  the  damage 
accrued,  but  the  plaintiffs'  right  antedates  that.  Among 
other  instances  he  cites  a  case  showing  that  a  demand 
arising  from  a  tort  is  in  force  from  the  time  of  the  com- 
mission of  the  wrong,  and  misrepresentation  is  a  tort.  He 
also  says  that  evidence  may  be  introduced  to  show  that  a 
judgment  is  founded  on  a  prior  claim;  and  if  that  can  be 
done  in  the  case  of  a  judgment,  it  would  seem  it  might  be 
dune  in  case  of  a  deed. 

The  plaintiffs  do  not  require  to  be  creditors.  It  is 
sufficient  if  they  have  a  right  of  action. 

A.  H.  F.  L. 
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MaGEE  V.  ElANE. 

Contract  of  sale — Statute  of  Frauds — Purchase  by  tenant — Change  in 
character  of  possession  as  evidence  of  part  performance — Evidence  of 
such  rhamje  —Part  payment  of  purchase  money — Parol  contract. 

Where  a  person  came  into  possession  of  real  estate  as  tenant,  and  it  was 
shown  unequivocally,  viz.,  by  part  payment  of  the  purchase  money 
evidenced  by  the  receipt  in  terms  therefor,  that  his  tenancy  was  after- 
wards relinquished,  and  that  his  possession,  being  changed  in  character 
by  parol  contract  to  purchase,  was  continued  as  that  of  a  vendee, 

Held,  that  the  possession  thus  changed,  was  such  part  performance  as 
took  the  contract  for  sale  out  of  the  Statute  of  Frauds. 

This  was  an  action  brought  by  Charles  Magee  against 
James  Kane,  claiming  specific  performance  of  a  certain 
contract  for  the  sale  of  lands  to  the  defendant  for  the 
price  of  $700,  payable  $100  at  the  time  of  sale,  and  the 
balance  at  the  option  of  the  purchaser  at  any  time  within 
ten  years  from  the  date  of  sale,  with  interest  at  six  per 
cent,  per  annum  on  the  balance  of  unpaid  purchase  money 
to  become  due  and  be  paid  half  yearly. 

In  his  statement  of  claim,  the  plaintiff  alleged  that  the 
said  contract  was  expressed  in  writing  which  was  handed 
to  the  defendant,  but  was  not  signed  by  the  latter ;  but 
that  in  part  performance  of  the  said  contract,  $100  of  the 
purchase  money  had  been  paid  by  the  defendant  at  the 
date  of  sale,  which  was  in  October,  1875,  and  the  latter 
had  thereupon  entered  into  possession  and  receipt  of  the 
rents  and  profits,  which  he  still  retained,  and  that  some 
interest  also  had  been  paid  on  the  unpaid  balance  of  pur- 
chase money. 

The  defendant  denied  the  acts  of  part  performance  and 
claimed  the  benefit  of  the  Statute  of  Frauds. 

The  action  was  tried  at  Ottawa,  on  December  2nd,  1884, 
before  Boyd,  C. 

It  appeared  from  the  evidence  of  one  Clarke,  the  agent  of 
the  plaintiff,  that  the  defendant  had  prior  to  the  alleged 
purchase  been  for  some  ten  years  tenant  of  the  lands  in 
question:  that  at  the  time  of  the  sale  in  October,  1875, 
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which  was  in  the  terms  alleged  in  the  statement  of  claim, 
he  paid  $100  of  the  purchase  money,  and  that  afterwards, 
in  January,  1877,  he  made  a  payment  of  $18  on  account, 
of  interest ;  and  that  the  defendant  had  been  in  possession 
of  the  lands  by  tenants  of  his  since  the  purchase ;  and 
receiving  the  rents  and  profits. 

The  defendant  adduced  no  evidence. 

The  receipt  for  the  $100  paid  b}^  the  defendant  was  pro- 
duced by  him  and  was  as  follows  : 

"  Received  from  Mr.  James  Kane  the  sum  of  one  hundred 
dollars  on  account  of  purchase  south  half  lot  number  seven, 
west  side  Nicholas  Street." 

$100.  (Sgd.)     A.  Magee,  Adm.  Est. 

Ottawa,  19th  October,  1875.  N.  Sparks,  Jr., 

per  Jas.  Clarke. 

The  learned  Chancellor  gave  judgment  for  specific  per- 
formance on  the  terms  sworn  to  by  the  witness  Clarke,  but 
directed  that  judgment  should  be  arrested  until  the  sittings 
of  the  Divisional  Court  or  the  Court  of  Appeal. 

On  February  27th  1885,  the  defendant  moved  by  way  of 
appeal  before  the  Divisional  Court. 

W.  Cassels,  Q.C.,  for  the  defendant.  The  only  evidence 
of  possession  there  is  here,  was  referable  to  a  continuance 
of  a  prior  tenancy,  and  nothing  more.  Besides  to  take  a 
case  out  of  the  Statute  of  Frauds,  the  acts  of  part  perform- 
ance must  be  by  the  party  seeking  to  enforce  the  contract. 
I  refer  to  Gamphell  v.  McKerricher,  6  0.  R.  85  ;  Alderson 
V.  Maddison,  7  Q.  B.  D.  174,  8  App.  Cas.  467;  Conner  v. 
Fitzgerald,  11  L.  R.  Ir.  Ch.  106 ;  Nunn  v.  Fabian,  L.  R.  1 
Ch.  35  ;  Humphreys  v.  Green,  10  Q.  B.  D.  148 ;  Britain  v. 
Rossiter,  11  Q.  B.  D.  123  ;  Roscoes  Nisi  Prius,  15th  ed., 
Vol.  1,  p.  291  ;  Lord  Desart  v.  Goddard,  Wallis  &  Lyne's 
R  347. 

J.  J.  Gormully,  for  the  plaintiff.  The  receipt  came  from 
the  custody  of  the  defendant,  and  it  shows  that  the  $100 
was  paid  as  part  of  the  purchase  money.  After  giving  it 
the  plaintifi'  could  no  longer  have  distrained  for  rent.  See 
Fry  on  Spec.  Perl,  2nd  ed.,  sees.  557,  559. 
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W.  Cassels,  Q.C,  in  reply  referred  to  Cameron  v.  Spiking. 
25  Gr.  116;  Fry  on  Spec.  Perf.,  2nd  ed.,  sees.  578-9. 

May  21st,  1885.  Boyd,  G.— In  Lincoln  v.  Wright,  4  DeG. 
&  J.  16  (1859),  Knight  Bruce,  L.J.,  concedes  that  in  general, 
when  a  man  holding  the  actual  possession  of  land  as  tenant, 
under  a  landlord,  enters  into  a  verbal  agreement  for  pur- 
chasing the  land,  the  mere  circumstance  that  under  the 
agreement  the  defendant  continues  in  possession  does  not 
amount  to  part  performance.  But,  as  he  shows  in  the 
context,  if  there  is  any  other  fact  or  act  proved  which 
establishes  a  change  in  the  character  of  the  occupancy 
then  the  continuance  in  possession,  coupled  and  explained 
by  that  further  fact,  is  such  part  performance  as 
justifies  the  Court  in  receiving  all  the  evidence  that  is 
offered  upon  the  transaction,  and  thereupon  granting  or 
refusing  specific  performance  according  to  the  merits  of 
the  case. 

Precisely  the  same  result  is  reached  by  Baggallay,  L.J., 
in  Hvymphreys  v.  Green,  10  Q.  B.  D.  at  p.  155,  where, 
quoting  from  Alderson  v.  Maddison,  7  Q.  B.  D.  174,  he 
affirms  the  proposition  of  law  thus  stated  :  "  The  con- 
tinuance in  possession  of  a  tenant  is  not  in  itself  a  sufficient 
part  performance  of  a  parol  agreement  for  the  purchase 
from  the  landlord,  for  it  is  equally  consistent  with  a  right 
depending  on  his  tenancy;"  bub  he  is  clearly  of  opinion 
(following  the  principle  of  decision  in  Nwnn  v.  Fabian, 
L.  R  1  Ch.  35),  that  if  there  was  besides  payment  and 
acceptance  of  a  portion  of  the  purchase  money  made  in 
respect  of  that  particular  land,  then  such  part  performance 
would  displace  the  statute. 

Nunn  V.  Fabian  was  a  case  in  which  a  tenant  in  pos- 
session made  a  parol  agreement  with  his  landlord  for  an 
extended  lease  at  an  increased  rent,  and  being  in  possession 
he  made  one  payment  of  the  increased  rent.  This  Lord 
Cranworth  held  was  an  act  of  clear  part  performance,  and 
therefore  he  enforced  the  contract.  As  a  consequence  of 
these  and  other  decisions  it  is  laid  down  in  Dart  on  Vend. 
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and  Purch.,  5th  ed.,  p.  1025,  as  well  settled  law,  that  if  the 
acts  relied  on  are  sufficient  for  the  purpose,  and  are  such 
as  can  only  be  referred  to  the  parol  agreement,  the  mere 
circumstance  that  the  tenant  was  already  in  possession  is 
not  material. 

Nnnn  v.  Fabian  was  approved  of  by  Malins,  V.  C,  in 
Williams  v.  Evans,  L.  R.  19  Ex.  554,  and  was  relied  upon 
as  law  in  the  Court  of  Appeal,  in  Orr  v.  Orr,  21  Gr.  397. 
Its  authority  was  vindicated  and  followed  by  Chatterton, 
V.  C,  in  a  very  elaborate  judgment  (in  which  most  of  the 
earlier  stated  authorities  are  collected)  of  Conner  v.  Fitz- 
gerald, 11  L.  R  Ir.  Ch.  106,  (1883).  Although  the  House 
of  Lords  was  in  a  manner  invited  to  pronounce  upon  this- 
decision  by  the  conflict  of  opinion  among  the  Judges  in 
Humphreys  v.  Oreen,  10  Q.  B.  D.  148,  yet  the  law  lords 
appear  pointedly  to  have  abstained  from  over- ruling  it 
and  kindred  cases.  It  is  not  for  us  to  assume  to  do  (what 
has  not  been  hitherto  done  though  individual  Judges  have- 
disapproved  of  it) :  namely,  to  ivQSi,iNunn  v.  Fabian  as  of 
no  binding  force.  That  case  is,  I  conceive,  authority  for 
this  position  :  if  a  person  come  into  possession  of  property 
as  tenant,  it  may  be  shewn  by  unequivocal  facts  that  his^ 
tenancy  was  relinquished,  and  that  his  possession  being 
changed  by  parol  contract  to  purchase  was  continued  as 
that  of  vendee.  Such  is  the  present  case.  The  salient 
and  primary  fact  is,  that  the  defendant  is  found  in  posses-^ 
sion  of  the  plaintifl''s  property.  That  is  to  say,  as  put  by 
Wigram,  Y.  C,  in  oft-quoted  language  :  "  One  man,  with- 
out being  amenable  to  the  charge  of  trespass,  is  found  in 
the  possession  of  another  man's  land.  Such  a  state  of 
things  is  considered  as  shewing  unequivocally  that  some 
contract  has  taken  place  between  the  litigant  parties:" 
Bale  V.  Hamilton,  5  Ha.  at  p.  381.  He  does  not  say,  "  the 
contract,"  but  "  some  contract,"  meaning  some  contract 
relating  to  the  land.  Thereupon  evidence  is  admissible  to 
explain  the  transaction,  because,  as  put  by  Sir  George 
Jessel,  in  Ungley  v.  Ungley,  5  Ch.  D.  at  p.  890 :  "  Pos- 
session by  a  stranger  is  evidence  that  there  was  some* 
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contract,  and  is  such  cogent  evidence  as  to  compel  the 
Court  to  admit  evidence  o£  the  terms  of  the  contract  in 
order  that  justice  may  be  done  between  the  parties."  Sir 
George  Jessel  says :  "  possession  by  a  stranger,"  imply- 
ing that  the  delivery  or  taking  possession  is  a  new  fact 
which  of  itself  is  sufficient  part  performance.  But  what  if 
the  possession  is  not  a  new  fact  but  the  continuance  of  a 
former  state  of  things  ?  You  are  then  at  liberty  to  shew 
that  the  retention  of  possession  is  not  attributable  to  a 
former  tenancy  but  to  a  subsequent  purchase,  and  if  3^ou 
can  shew  this  incontrovertibly  by  any  new  fact,  then  you 
change  the  character  of  the  possession  and  it  becomes 
referable  to  the  new  agreement,  and  so  part  performance 
of  that  contract  is  established.  The  new  fact  in  Nunn  v. 
Fabian  was  payment  of  increased  rent  evidenced  by  the 
receipt  therefor :  the  new  fact  here  is  part  payment  of 
the  purchase  money,  evidenced  by  the  receipt  in  terms 
therefor  produced  by  the  defendant.  There  are,  besides, 
subsequent  payments  of  interest,  but  this  one  piece  of  evi- 
dence shews,  unequivocally  and  conclusively,  that  the 
defendant  has  been  allowed  to  retain  possession  nndis  now 
in  possession  as  purchaser. 

Thus  is  reached  the  conclusion  that  in  October,  1875, 
there  was  a  purchase  of  the  place  by  the  defendant  from 
the'plaintiff,  hj  virtue  and  in  pursuance  of  which  the  defen- 
dant is  in  possession.  Although  there  was  a  continuance  of 
the  same  visible  occupancy  by  the  defendant  of  the  land, 
yet  the  character  of  his  possession  then  changed  ;  his  ten- 
ancy ended  and  he  occupied  as  purchaser.  The  proof  of  this 
state  of  facts  is,  to  my  mind,  of  as  much  moment  and  signi- 
ficance as  if  the  tenant  had  formally  given  up  possession 
as  tenant,  and  had  forthwith  thereafter  been  formally  rein, 
stated  in  possession  as  purchaser.  This  continuance  of 
possession  under  the  newly  created  relationship  between 
the  parties  was  an  act  of  part  performance  affecting  the 
land,  solely  referable  to  the  contract  to  purchase,  operating 
by  and  against  both,  and  to  enforce  which  either  one  could 
be  the  actor. 
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Possession  of  the  property  is  as  pointed  out  by  Sir  Edward 
Fry,  in  his  Treatise,  2nd  ed.,  sec.  579,  part  performance  both 
by  and  against  the  one  in  possession  and  the  owner.  The 
owner  has  allowed  the  stranger  to  do  an  act  on  the  faith  of 
the  contract,  i.  e.,  enter  or  remain  on  the  land  ;  the  stranger 
has  allowed  the  owner  to  do  an  act  on  the  faith  of  the  con- 
tract, i.  e.,  withdraw  from  the  land.  They  are  therefore 
both  bound.  Cameron  v.  Spiking,  25  Gr.  116,  is  no  more 
than  an  affirmance  of  what  was  laid  down  by  the  Lords 
Justices  in  Wilson  v.  West  Hartlepool  R.  W.  Co.,  2  DeG.  J- 
&  S.  at  p.  485,  to  this  effect,  that  a  purchaser's  being  let  into 
possession  was  sufficient  part  performance,  whether  the 
contract  was  sought  to  be  enforced  by  him  or  against  him. 
There  is  no  inconsistency  as  was  argued  before  us  between 
that  case  and  Campbell  v.  McKerricher,  6  0.  R.  85,  in  which 
no  proof  was  given  of  any  act  of  part  performance  by  the 
plaintiff  referable  to  or  affecting  the  land  in  dispute. 

In  the  present  case  there  is  no  doubt  about  the  fact  and 
the  terms  of  the  contract.  Apart  from  the  Statute  of  Frauds 
it  is  one  which  the  Court  would  and  should  specifically 
enforce,  and  the  statute  being  inapplicable  when  the  matter 
does  not  rest  merely  in  contract  but  on  part  performance,  I 
am  of  opinion  that  the  judgment  already  pronounced  should 
be  affirmed,  with  costs. 

Proudfoot,  J. — I  have  little  to  add  to  what  the  Chan- 
cellor has  said. 

The  receipt  for  purchase  money  in  1875  may  be  con- 
sidered as  evidence  of  the  termination  of  the  tenancy,  as 
the  tenant  could  not  be  both  tenant  and  purchaser  in 
regard  to  the  same  piece  of  property  at  the  same  time. 

The  tenancy  being  thus  shown  to  have  terminated  the 
remaining  in  possession  is  the  part  performance  that  takes 
it  out  of  the  statute.  It  could  not  have  reference  to  the 
lease  for  that  was  extinguished,  and  it  must,  therefore, 
have  reference  to  the  only  agreement  between  the  parties^ 
the  contract  of  purchase. 
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There  is  only  one  sentence  in  the  Chancellor's  judgment 
to  which  I  do  not  desire  to  assent,  and  that  is  the  reference 
to  Campbell  v.  McKerricher,  6  0.  E.  85. 

Ferguson",  J. — After  having  been  at  some  pains  in 
looking  up  the  authorities  cited,  I  am  prepared  to  concur 
in  the  above  judgment. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Graham  v.  Bolton. 

Will,  construction  of — Conditional  gift — Condition  becoming  impossible — 
Vesting — Gift  over — Time  of  payment. 

A  testator  bequeathed  his  chattels  and  $1,500  to  his  widow.  His  estate 
he  directed  to  be  sold  and  the  $1,500  to  be  paid  out  of  the  proceeds. 
After  providing  for  the  investment  of  the  estate,  he  proceeded  :  "  the 
yearly  interest  accruing  from  the  same  to  be  paid  over  to  my  said  wife 
yearly  for  the  term  of  six  years,  or  until  my  son  shall  become  twenty- 
one  ;  5th.  It  is  my  will  that  the  above-mentioned  gifts  and  bequests  to 
my  wife  shall  be  given  to  her  in  lieu  of  dower,  and  on  the  further  con- 
dition that  she  will  clothe,  maintain,  and  suitably  provide  for  my  said 
son  until  he  shall  become  twenty-one  ;  6th,  It  is  further  my  will  that 
on  the  coming  of  age  of  my  said  son,  my  executors  shall  pay  over  to 
him  the  whole  of  the  principal  sum  of  money  remaining  in  their  hands 
after  satisfying  the  above  expenses  and  legacies  ;  7th.  In  case  my  said 
son  should  die  before  coming  of  age,  then  the  money  so  remaining  as 
above,  and  to  which  he  would  then  be  entitled,  shall  be  paid  over  to 
my  two  eldest  brothers."    The  son  died  under  twenty-one. 

Held,  that  all  the  gifts  to  the  widow  were  upon  the  condition  of  main- 
taining the  son  ;  but  the  condition  having  become  impossible  of  perform- 
ance by  the  son's  death,  the  gifts  were  denuded  of  the  condition. 

Held,  also,  that  the  testator's  brothers  were  not  entitled  to  payment  of 
the  capital  until  the  time  at  which  the  son  would  have  attained  the  age 
of  twenty-one  if  he  had  lived  ;  and  in  the  meantime  the  widow  was 
entitled  to  the  income. 

Action  by  the  executors  for  the  construction  of  the 
will  of  the  late  Samuel  Bolton,  tried  at  London,  before 
Ferguson,  J,,  on  the  30th  May,  1885. 

No  evidence  was  taken  at  the  trial,  the  will,  which  is 
set  out  in  the  judgment,  being  admitted  by  the  parties. 
The  authorities  cited,  are  also  mentioned  in  the  judgment. 
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Jeffery,  for  the  plaintiffs,  the  executors, 
Meredith,  Q.  C,  for  the  defendant  Ann  Bolton. 
R.  M.  Meredith  for  the  [defendants  James  and  Charles- 
Bolton. 

July  7,  1885.  Ferguson,  J. — The  action  is  brought  by 
the  executors,  and  is  for  the  construction  of  the  last  will  of 
the  late  Samuel  Bolton.  There  is  no  question  of  fact 
whatever  involved,  and  the  case  should  have  been  disposed 
of  without  bringing  it  on  as  if  for  a  trial  of  facts. 

The  will  is  as  follows  : 

"I,  Samuel  Bolton,  farmer,  of  the  Township  of  Adelaide,  County  of 
Middlesex,  and  Province  of  Ontario,  hereby  make,  publish,  and  declare 
this  to  be  my  last  Will  and  Testament. 

I  direct  that  my  funeral  expenses  and  jnst  debts  be  paid  by  my 
executors  out  of  my  estate. 

*'  2.  I  give  and  bequeath  to  my  wife,  Ann  Bolton,  the  whole  of  my 
household  utensils  and  furniture,  together  with  the  organ,  &c.  I  also- 
give  and  bequeath  to  my  wife  the  sum  of  fifteen  hundred  dollars  good  and 
lawful  money  of  Canada,  to  be  raised  and  levied  out  of  my  estate  in  the 
manner  hereinafter  provided. 

*  *  3.  It  is  my  will  that  as  soon  as  convenient  after  my  death  my  farm  of 
one  hundred  acres,  held  and  owned  by  me  under  my  late  father's  will, 
shall  be  sold  by  public  auction  to  the  highest  bidder,  after  due  and  proper 
public  notice  by  advertisement,  and  that  my  executors  shall  then  pay 
over  to  my  said  wife  Ann  Bolton  the  above  mentioned  bequest  or  legacy 
of  fifteen  hundred  dollars  to  her  sole  and  only  use. 

"4.  It  is  also  my  will  that  my  horse,  harness,  buggy,  and  cutter  shall 
be  sold  at  the  same  time  by  my  executors,  and  the  whole  of  the  unex- 
pended balance  of  the  proceeds  of  sale  of  my  said  farm,  horse,  harness, 
buggy,  cutter,  &c.,  together  with  any  ready  money  in  bank,  and  notes  of 
which  I  may  die  possessed,  shall  be  invested  by  my  executors  in  some 
secure  and  safe  investment,  and  the  yearly  interest  accruing  from  the 
same  to  be  paid  over  to  my  said  wife  yearly  for  the  term  of  six  years,  or 
until  my  only  son  William  Stannord  Bolton  shall  become  of  the  lawful 
age  of  twenty- one  years. 

"6.  It  is  my  will  that  the  above  mentioned  gifts  and  bequests  to  my  said 
wife  shall  be  given  to  her  in  lieu  of  dower,  and  on  the  further  condition 
that  she  will  clothe,  maintain,  and  suitably  provide  for  my  said  son 
W^illiam  Stannord  Bolton  until  he  shall  become  of  the  age  of  twenty-one 
years. 

"  6.  It  is  further  my  will  that  on  the  coming  of  age  of  my  said  son,  my 
executors  shall  pay  over  to  him  the  whole  of  the  principal  sum  of  money 
remaining  in  their  hands  and  under  their  control  or  investment  after 
satisfying  the  above  expenses  and  legacies. 
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**  7.  I  also  direct  that  in  case  my  said  son  should  die  before  coming  of 
age,  then  the  money  so  remaining  as  above,  and  to  which  he  would  then 
be  entitled,  shall  be  paid  over  to  my  two  eldest  brothers,  James  and 
Charles  Bolton,  in  the  proportion  of  two-thiids  to  James  and  one-third  to 
Charles." 

By  the  eighth  and  last  clause  the  testator  appointed  the 
plaintiffs  the  executors  of  his  will.  The  will  bears  date 
the  11th  day  of  October,  1883.  The  testator  died  on  the 
17th  day  of  October,  1883.  The  will  was  proved  by  the 
plaintiffs  on  the  20th  day  of  November,  1883. 

The  testator's  son  named  in  the  will  was  born  on  the 
16th  day  of  September,  1871,  and  he  died  on  the  28th  day 
of  .Tune,  1884. 

The  plaintiffs  have  complied  with  the  provisions  and 
carried  out  the  directions  contained  in  the  first,  second, 
third,  and  fourth  paragraphs  of  the  will,  and  before  the 
death  of  the  testator's  son,  William  Stannord  Bolton,  had 
invested  upon  mortgage  a  large  sum  of  money,  and 
have  now  in  their  hands  a  considerable  sum  which  they 
have  received  as  interest  upon  the  investment  and 
upon  other  moneys,  and  are  ready  and  willing  to  pay 
the  same  to  the  defendant  Ann  Bolton,  as  in  the  fourth 
paragraph  of  the  bill  directed,  but  the  defendants  James 
Bolton  and  Charles  Bolton,  who  are  the  brothers  of  the 
testator  named  in  the  will,  have  forbidden  such  payment,, 
and  they  claim  that  they  are,  under  the  provisions  of  the 
sixth  and  seventh  paragraphs,  entitled  to  be  paid  the  said 
interest  and  all  the  moneys  in  the  hands  of  the  plaintiffs,, 
which  they  have  received  as  executors  of  the  estate,  and 
the  defendant  Ann  Bolton,  the  widow  of  the  testator,  has 
demanded  from  the  plaintiffs  payment  to  her  of  the  said 
interest,  and  claims  to  be  entitled  to  be  paid  the  same  and 
all  the  interest  accruing  from  the  said  investments  and 
moneys  for  the  period  of  six  years  from  the  death  of  the 
said  Samuel  Bolton,  the  testator.  She  makes  this  claim 
under  the  provisions  of  the  fourth  and  fifth  paragraphs  of 
the  will.  In  argument  it  was  contended  that  the  widow 
is  entitled  to  the  interest  of  the  fund  till  the  time  at  which 
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the  son  would,  if  living,  have  attained  the  age  of  twenty- 
one  5' ears. 

The  contention  in  favour  of  the  widow  was,  in  effect 
that  the  gifts  to  her  of  the  furniture,  &c,,  and  the  $1,500 
and  the  interest  arising  on  the  balance  of  the  estate  until 
the  son  should  attain  twenty-one,  were  absolute  gifts,  and 
were  charged  with  the  support  of  the  son ;  that  when  the 
son  died  the  charge  ceased,  and  that  she  has  what  was 
given  to  her  free  of  the  charge.  Counsel  for  the  widow 
also  contended,  that  failing  this  the  gift  of  the  interest 
was  for  six  years,  or  during  the  lifetime  of  the  son,  and 
that  she  was  entitled  to  say  that  she  would  take  it  for  the 
six  years.  Or,  in  another  way  of  looking  at  the  matter, 
the  gift  of  the  interest  was  for  six  years,  or  until  the  son 
attained  twenty-one,  which  in  the  events  that  here 
happened  would,  in  effect,  be  the  same  as  the  latter  of  the 
former  two  contentions ;  but  counsel  nevertheless  insisted 
upon  the  soundness  of  his  argument  in  favour  of  the 
widow's  right  to  receive  the  interest  until  the  time  at 
which  the  son,  if  living,  would  attain  the  age  of  twenty- 
one  years. 

Counsel  for  the  defendants,  James  and  Charles  Bolton, 
contended,  that  it  was  erroneous  to  say  that  the  gift  of 
the  interest  was  for  the  benefit  of  the  widow,  and  that 
it  was  really  the  interest  of  the  son's  money  which  w^as 
given  for  his  support,  and  further,  that  by  reading  the 
seventh  clause  of  the  will  and  looking  upon  the  words 
occurring  therein,  "  so  remaining  as  a.hove,  and  to  which 
he  would  then  he  entitled,"  as  parenthetic,  and  merely 
descriptive  of  the  money  meant  (which  was  the  proper 
way  to  read  this  clause),  the  matter  became  plain,  and 
that  upon  the  death  of  the  son  (under  age)  the  gift  to 
James  and  Charles  Bolton  took  effect  immediately,  and 
that  the  money  should  be  paid  to  them. 

A  considerable  number  of  authorities  were  referred  to 
upon  the  argument.  These  I  have  perused,  but,  as  in 
many  cases  for  the  construction  of  wills,  it  seems  difficult 
to  find  authority  that  should  really  govern,  and  one  is 
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left  to  ascertain  as  best  he  can  what  was  meant  by  the 
testator  by  the  words  that  he  employed  in  making  his  will. 

In  the  latter  part  of  the  fourth  clause  of  this  will  there 
is  a  clear  gift  of  the  interest  to  be  paid  to  the  widow  for 
the  term  of  six  years,  or  until  the  son  should  attain  the 
age  of  twenty-one  years.  If  this  gift  stood  alone,  the 
Court  should  take  it,  I  think,  in  its  largest  sense,  as  was 
done  in  tlie  case  Seale  v.  Seale,  1  P.  Wms.  290,  and  in  Cope 
V.  Wilmot,  in  the  foot  note  to  Thompson  v.  Thompson,  1 
Collyer,  at  p.  296. 

In  the  fifth  clause  the  testator  says,  that  the  above  men- 
tioned gifts  and  bequests  to  his  wife  (and  these  include  the 
interest)  are  in  lieu  of  dower,  and  "  on  the  further  con- 
dition "  that  she  will  maintain,  &c.,  the  son  till  he  should 
become  of  the  age  of  twenty-one.  This  seems  to  me  to 
affirm  a  second  time  that  the  gift  of  this  interest  is  to  the 
wife,  and  to  attach  this  condition,  as  well  as  the  one  in 
regard  to  dower,  to  all  that  is  given  to  the  wife,  and  not 
alone  to  the  gift  of  the  interest.  The  right  of  the  son  to 
be  suitably  provided  for  would  not  be  confined  to  this 
interest.  He  could  have  recourse  to  all  tl:at  was  given  to 
his  mother. 

By  the  sixth  clause  of  the  will,  the  principal  money  was 
to  be  paid  to  the  son  upon  his  attaining  the  age  of  twenty- 
one.  The  only  gift  to  him,  so  far  as  I  can  see,  is  contained 
in  the  direction  of  the  trustees  to  pay  to  him,  and  in  such 
cases  where  the  payment  is  postponed  or  deferred  for 
reasons  personal  to  the  legatee  the  common  i"ule  is,  that 
the  gift  will  not  vest  till  the  appointed  time.  There  are, 
however,  many  circumstances  which  will  have  the  effect 
of  vesting  a  gift  contingent  upon  attaining  a  given  age. 

In  this  case,  I  do  not  perceive  that  it  will  make  any 
difference  in  the  result  of  the  contention  between  the 
parties,  whether  the  gift  to  the  son  is  considered  a  vested 
or  a  contingent  gift,  as  I  think  the  several  clauses  of  the 
will  must  be  read  together,  and  that  full  effect  must  be 
given  to  the  fourth  clause  in  favour  of  the  widow  in  respect 
to  the  interest,  as  well  as  to  the  seventh  clause  in  fav^mr  of 
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the  defendants  James  and  Charles  Bolton  in  respect  to  the 
principal  moneys. 

As  to  the  contention  that  the  widow  is  entitled  to  be 
paid  the  interest  until  such  time  as  the  son  would,  if  living, 
have  attained  the  age  of  twenty-one  years  ;  the  words  of 
the  gift  in  this  respect  are  :  "  For  the  term  of  six  years  or 
until  my  only  son,  William  Stannord  Bolton,  shall  become 
of  the  lawful  age  of  twenty-one  years." 

According  to  this  gift,  the  widow,  upon  the  death  of  the 
testator,  became  entitled  to  the  interest  for  the  longer  period, 
but  this  and  the  other  gifts  to  her  were  subject  to  the  con- 
ditions mentioned,  and  it  is  said  that  with  regard  to  per- 
sonal estate  the  civil  law,  which  has  in  this  respect  been 
adopted  by  Courts  of  Equity,  recognizes  no  distinction  be- 
tween conditions  precedent  and  subsequent,  2  Jarman,  3rd. 
ed.,  p.  13. ,  One  of  these  conditions,  after  having  been  partly 
performed,  became  as  to  what  remained  of  the  performance, 
impossible  by  reason  of  the  death  of  the  son.  It  cannot  be 
said  that  the  sole  motive  of  the  bequest  was  the  performance 
of  this  condition,  for  the  bequest  to  which  it  attaches  is 
all  that  was  given  to  the  widow,  and  not  the  interest  alone, 
or  that  such  an  event  was  not  in  the  mind  of  the  testator, 
for  it  is  an  event  that  is  mentioned  in  his  will,  and  if  it  is 
contended  that  because  the  condition  was  one  which  in  its 
creation  was  possible  in  its  nature,  but  subsequently  became 
impossible  by  the  act  of  God,  it  (the  condition)  must  be 
given  effect  to,  the  contention  must  go  the  length  of  saying 
that  upon  the  death  of  the  son  the  widow  could  be  called 
upon  to  give  up  all  that  was  given  her  by  the  will,  for,  as 
I  have  said,  the  condition  attaches  to  all,  one  part  as  well 
as  the  other,  and  this  could  not  have  been  the  intention  of 
the  testator.  It  is  quite  plain  that  such  was  not  his  intention, 
as  gathered  from  the  contents  of  the  will,  and  I  am  of  the 
opinion  that  the  true  result  of  the  consideration  of  the  gift 
of  the  interest  to  the  widow,  and  the  condition  in  the  events 
that  have  happened  is,  that  the  necessity  for  the  further 
performance  of  the  condition  has  been  removed  and  that 
the  gift  stands.    A  statement  of  the  Lord  Chancellor  in 


GRAHAM  V.  BOLTON. 


487 


Gough  V.  Bult,  16  Sim.  at  p.  54,  and  the  case  Coates  v.  Need- 
ham,  2  Vernon  65,  cited  by  counsel  for  the  widow  seem  to 
me  to  support  this  view. 

As  to  the  seventh  clause  of  the  will,  I  think  the  meaning 
is,  that,  in  the  event  of  the  son  dying  before  coming  of  age, 
the  moneys  which  he  would  have  been  entitled  to  receive 
upon  his  attaining  full  age  shall  be  paid  over  to  the  defen- 
dants James  and  Charles  Bolton  in  the  proportions  stated, 
but  that  the  time  of  payment  to  them  is  to  be  the  same  as 
the  time  of  payment  to  the  son  would  have  been  had  he 
attained  to  or  survived  the  age  of  twenty-one.  I  think 
the  words  of  this  clause  are  capable  of  being  read  in  this 
way  without  doing  violence  to  them  or  any  of  them,  and 
I  think  the  real  meaning  is,  that  in  the  event  of  the  death 
of  the  son,  as  stated,  the  payment  to  them  is  substituted 
for  the  payment  to  him,  as  to  the  time  of  payment  over  as 
well  as  otherwise. 

The  foregoing  disposes  I  think  of  the  difference  between 
the  contending  parties. 

It  was  agreed  amongst  counsel  that  the  costs  of  all 
parties  should  be  out  of  the  estate,  which  means  the  fund 
in  question,  and  I  think  it  is  })roper  that  the  costs  should 
be  so  allowed.  The  plaintiffs  are,  I  apprehend,  entitled  to 
trustees'  costs. 

J wdgment  accordingly. 


G.  A.  B. 
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[COMMON  PLEAS  DIVISION.] 

Livingston  v.  Trout. 

Libel — Newspaper  article  commenting  on  previous  trial—  Connection  of — 
Materiality — Malice — Pleading  evidence  in  mitigation  of  damages. 

The  statement  of  claim  in  an  action  of  libel  brought  by  plaintiff,  an 
insurance  inspector  and  adjuster  and  at  the  time  of  action  brought 
the  liquidator  of  an  insurance  company,  alleged  that  defendant  in 
an  article  published  in  his  newspaper  commenting  on  the  trial  of  a 
previous  action  of  libel  brought  by  plaintiff  against  defendant  in 
which  plaintiff  had  recovered  one  shilling  damages,  stated  that  he 
would  not  have  been  surprised  if  the  jury  had  found  more  favourably 
for  plaintiff,  for  though  evidence  of  general  reputation  was  admitted, 
the  Court  had  refused  to  allow  evidence  of  specific  acts  of  improper 
conduct,  unless  directly  connected  with  the  insurance  company ;  and 
that  in  further  commenting  on  said  trial  in  his  said  article  falsely  and 
maliciously  published  of  the  plaintiff,  in  his  business  as  an  insurance 
adjuster,  that  plaintiff  would  have  been  asked  to  explain  the  purchase 
of  a  claim  in  respect  of  a  loss,  one  half  of  the  amount  of  which  he  after- 
wards received  from  the  company  while  their  adjuster  ;  and  as  to  gifts 
received  from  persons  whose  losses  he  had  adjusted ;  the  inuendo 
alleged  being  that  plaintiff  had  been  dishonest  in  adjusting  claims  and 
had  accepted  bribes,  &c.;  and  that  the  article  was  an  unfair  and  false 
report  of  the  trial.  The  defendant  by  his  statement  of  defence  admit- 
ted the  publication  of  the  article,  but  denied  the  inuendo,  and  also  any 
malice  &c.;  and  alleged  that  there  was  an  inaccuracy  in  the  article  as 
to  the  question  which  might  have  been  asked  plaintiff  by  which  a 
wrong  impression^  might  have  been  conveyed  which  was  corrected  at 
the  earliest  opportunity  in  defendant's  newspaper  by  an  article  stating 
that  the  question  referred  to  should  have  been  that  the  purchase  was 
made  in  respect  of  a  loss  which  occurred  while  the  company's  adjuster, 
but  that  the  payment  was  after  he  had  left  the  company. 

Held,  on  demurrer,  that  the  difference  between  the  first  and  second 

•  articles  as  to  the  payment  on  the  alleged  purchase  was  material,  for  if  it 
was  proved  that  the  first  article  was  in  this  respect  false  to  the  know- 
ledge of  the  defendant,  and  he  made  no  correction,  this  would  be 
evidence  of  malice,  and  would  probably  materially  affect  the  damages  ; 
but  even  if  immaterial  the  plaintiff  was  not  prejudiced :  that  it  was 
only  offered  as  a  defence  to  a  portion  of  the  damages. 

The  demurrer  was  therefore  overruled. 

STATEMENT  OF  CLAIM  (a). 

1.  The  plaintiff  is  an  insurance  inspector  and  adjuster, 
and  at  present  is  the  liquidator  of  the  Standard  Fire 
Insurance  Company,  and  resides  at  the  city  of  Hamilton ; 
and  the  defendant  is  the  proprietor,  manager,  and  publisher 

(a)  In  the  demurrer  book,  the  paragraph  demurred  to  and  that  referred 
to,  are  only  set  out,  but  it  is  considered  more  satisfactory  to  set  out  the 
whole  of  the  pleadings,  which  has  therefore  been  done. 
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of  a  newspaper  called  the  "  Monetary  Times,"  published  at 
the  city  of  Toronto. 

2.  On  the  19th  of  December,  1883,  the  plaintiff  had 
commenced  an  action  against  defendant  for  damages  for 
libel  published  in  defendant's  newspaper,  the  "  Monetary 
Times." 

3.  On  the  3rd  of  May,  1884,  the  action  was  tried  at  the 
Hamilton  Assizes,  when  a  verdict  was  rbudered  in  favour 
of  the  plaintiff  against  the  defendant  for  the  sum  of  one 
shilling. 

4.  In  the  issue  of  the  defendant's  said  newspaper,  bear- 
ing date  the  30th  of  May,  1884,  the  defendant  in  reporting 
and  commenting  on  the  trial  of  the  said  action  in  an  article 
headed :  "  Our  First  Libel  Suit,"  falsely  and  maliciously 
printed  and  published  of  the  plaintiff  the  following  words, 
namely : 

' '  Considering  the  scope  of  the  evidence  to  which  we  were  restricted, 
(meaning  the  evidence  at  the  said  trial)  it  would  not  have  been  a  serious 
surprise  to  us  had  the  jury  decided  more  favourably  to  the  plaintifif, 
(meaning  the  plaintiff  herein)  for  although  evidence  of  his  (meaning  the 
plaintiff's)  general  reputation  was  admitted,  the  Court  refused  to  allow 
proof  of  specific  acts  of  alleged  improper  conduct,  unless  the  same  were 
directly  connected  with  the  business  of  the  Standard  Fire  Insurance  Com- 
pany. As  to  the  general  reputation  of  the  plaintiff  (meaning  the  plain- 
tiff herein)  evidence  was  given  by  a  number  of  the  most  prominent 
insurance  men  in  Canada.'' 

Giving  their  names  and  their  alleged  evidence,  which 
was  stated  to  be  that  the  plaintiff's  reputation  was  bad, 
doubtful,  and  unfavourable. 

5.  The  said  defendant  in  his  same  issue  of  his  newspa- 
per, ii^  further  commenting  upon  the  trial  of  the  said  action, 
falseljr  and  maliciously  printed  and  published  of  and  con- 
cerning the  plaintiff  in  his  business  as  an  insurance  adjus- 
ter, the  words  following,  namely  : 

"He"  (meaning  the  plaintiff)  "would  have  been  asked  for  instance  to 
explain  the  purchase  of  a  claim  in  respect  of  a  loss,  one  half  of  the  amount 
being  afterwards  received  by  him  (meaning  the  plaintiff)  from  the  com- 
pany while  he  (meaning  the  plaintiff)  was  adjuster  of  that  company. 
And  again,  as  to  the  receipt  of  certain  gifts  of  money  admitted  on  his 
62 — VOL.  IX  O.K. 
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(meaning  the  plaintiff's)  examination,  from  certain  parties  whose  losses 
he  (meaning  the  plaintiff)  had  adjusted  ;  and  a  number  of  similar  mat- 
ters." 

6.  The  defendant  meant  thereby  that  the  plaintiff  had 
'been  dishonest  in  adjusting  insurance  claims,  and  had  been 
guilty  of  accepting  bribes  from  certain  parties  whose  losses 
he  had  adjusted. 

7.  The  plaintiff  says  that  the  said  article  containing  the 
words  hereinbefore  set  forth,  is  an  unfair  and  false  report 
of  the  evidence  and  proceedings  at  the  said  trial,  and  was 
written  and  published  by  the  defendant  maliciously  and 
with  intent  to  injure  the  plaintiff  in  the  eyes  of  the 
public. 

8.  By  reason  of  the  premises,  and  of  the  printing  and 
publication  of  the  said  libel,  and  the  circulation  thereof, 
the  plaintiff  has  been  greatly  injured  in  his  credit  and 
reputation ;  and  has  been  otherwise  damaged. 

STATEMENT  OF  DEFENCE. 

1.  The  defendant  admits  the  statements  contained  in 
the  first  paragraph  of  the  statement  of  claim. 

2.  The  defendant  admits  that  the  words  set  forth  in 
the  fourth  paragraph  of  the  statement  of  claim,  were 
printed  and  published  by  him  as  part  of  a  newspaper 
article,  but  does  not  admit  the  meaning  attributed  to  the 
words  by  the  plaintiff. 

3.  Without  the  meaning  attributed  by  the  plaintiff  to 
the  said  words  set  forth  in  said  fourth  paragraph  of  said 
statement  of  claim,  the  defendant  says  the  said  words  in 
said  fourth  paragraph  of  said  statement  of  claim  in  the 
sense  in  which  they  were  used  in  the  said  newspaper 
article,  are  true  in  substance  and  in  fact. 

4.  The  defendant  admits  that  the  words  set  forth  in  the 
fifth  paragraph  of  the  statement  of  claim,  were  printed 
and  published  by  him  as  part  of  the  said  article  in  said 
newspaper,  the  "Monetary  Times;"  and  says  that  said 
words  were  contained  in  a  public  newspaper  or  other  peri- 
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odical  regularly  published,  that  is  to  say,  in  said  news- 
paper known  as  the  "Monetary  Times,"  and  were  inserted 
in  such  newspaper  or  periodical  without  actual  malice  and 
without  gross  negligence ;  and  that  at  the  earliest  oppor- 
tunity afterwards,  to  wit,  in  the  issue  of  said  newspaper  of 
the  6th  of  June,  1884,  he  inserted  in  such  newspaper  or 
periodical  publication,  a  paragraph  in  the  words  following : 

**  By  one  sentence  in  the  paragraph  in  our  article  of  last  week,  under 
the  heading  of  "Our  First  Libel  Suit,"  referring  to  the  questions  that 
might  have  been  asked  Mr.  Livingston  had  he  ventured  into  the  box,  a 
wrong  impression  may  have  been  conveyed.  The  sentence  should  have 
run  thus  : 

' '  He  would  have  been  asked  for  instance  to  explain  the  purchase  of  a 
claim  in  respect  of  a  loss  which  occurred  while  he  was  adjuster  for  the 
company,  for  one-half  the  amount  afterwards  received  by  him  from  that 
company. " 

5.  The  defendant  denies  that  he  published  of  the  plain- 
tiff the  said  words,  or  any  of  them,  with  the  meaning 
alleged  in  the  sixth  paragraph  of  the  said  statement  of 
claim. 

6.  The  defendant  denies  all  the  allegations  contained  in 
the  seventh  paragraph  of  the  said  statement  of  claim. 

To  the  fourth  paragraph  the  plaintiff  demurred  on  the 
grounds : 

1.  The  said  fourth  paragraph  admits  the  cause  of  action 
set  forth  in  the  fifth  paragraph  of  the  statement  of  claim, 
and  does  not  contain  any  answer  thereto  in  law. 

2.  The  said  fourth  paragraph  instead  of  containing  a 
plea  of  publication  of  a  full  apology  for  the  said  libel,  con- 
tained in  effect  a  portion  of  the  same  libel  complained  of 
in  the  said  fifth  paragraph  of  the  plaintiff's  statement  of 
claim  expressed  in  slightly  different  language,  and  is  no 
answer  in  law  to  the  cause  of  action  set  forth  in  the  said 
fifth  paragraph  of  the  plaintifi"s  statement  of  claim. 

On  March  27,  1885,  the  demurrer  was  argued. 
Clement,  for  the  demurrer. 
D.  E.  Thomson,  contra. 
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March  2S,  1885.    KoSE,  J. — This  is  an  action  of  libel 
The  plaintiff  complains  of  an  article  appearing  in  the 
Monetary  Times,"  published  by   the  defendant. 

The  defendant  admits  publishing  the  article,  denies  that 
the  words  are  capable  of  the  meaning  attributed  to  them 
by  the  plaintiff,  claims  that  they  were  published  with- 
out actual  malice  or  gross  negligence,  admits  that  an 
inaccuracy  of  statement  appeared  in  the  article,  and 
states  that  at  the  earliest  opportunity  such  error  was 
corrected  by  an  article  inserted  in  the  same  paper.  The 
paragraph  in  which  such  admission  of  error  or  mistake 
is  set  out  is  No.  4. 

It  will  be  observed  that  the  opening  words  of  that 
paragraph  would  lead  the  reader  to  suppose  that  an 
apology  was  to  be  pleaded ;  but  it  is  apparent,  and  was 
admitted,  that  the  clause  merely  sets  out  upon  the  record 
facts  offered  in  mitigation  of  damages. 

To  this  clause  the  plaintiff  demurs,  assigning  as  a  ground 
of  demurrer,  that  the  paragraph  does  not  contain  a  full 
apology,  but  merely  repeats  the  libel  in  slightly  different 
language. 

By  reference  to  paragraph  five  of  the  statement  of  claim,, 
it  will  appear  that  the  error  or  mistake  was  in  alleging 
that  the  purchase  of  the  claim  and  receipt  of  the  amount 
were  while  the  plaintiff  was  adjuster  of  the  company,  while 
as  a  matter  of  fact,  as  the  defendant  alleges,  the  purchase 
was  of  a  loss  which  occurred  while  he  was  adjuster,  and  the 
payment  was  received  after  he  left  the  company. 

By  the  article,  as  it  first  appeared,  the  loss,  purchase,  and 
payment  were  alleged  to  have  been  while  he  was  adjuster. 
By  the  second  article  the  loss  is  alleged  to  have  occurred 
while  he  was  adjuster,  the  payment  after  he  left  the  com- 
pany, and  the  time  of  the  purchase  is  left  doubtful.  If  it 
should  be  thought  that  the  meaning  of  the  article  was- 
that  the  purchase  was  after  he  left  the  company,  it  might 
have  a  material  effect  upon  the  result. 

If  the  plaintiff  at  the  trial  were  in  a  position  to  shew 
that  the  first  article  was  false,  to  the  knowledge  of  the 
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defendant,  and  that  the  defendant  made  no  correction, 
such  fact  would  be  evidence  of  malice,  and  probably 
would  materially  affect  the  damages.  See  Odgers  on  Libel 
and  Slander,  1st  Am.  ed.,  p.  302. 

As  I  read  Scott  v.  Sampson,  12  Q.  B.  D.  491,  facts 
which  the  defendant  intends  to  rely  upon  in  mitigation  of 
damage  should  be  spread  upon  the  record. 

It  is  true  the  evidence  there  rejected  was  as  to  the  con- 
duct of  the  plaintiff ;  and  it  is  manifestly  unfair  that  a  plain- 
tiff should  be  called  upon,  without  notice  of  the  particular 
facts  relied  upon,  to  defend  his  whole  life.  But  upon  refer- 
ence to  the  judgment  of  Cave,  J.,  at  p.  498,  it  will  appear 
that  "  the  rule  was  moved  and  obtained  on  the  ground  that 
the  evidence  was  admissible  in  mitigation  of  damages"; 
and,  at  p.  507,  that  "the  defendant  proposed  to  prove  cer- 
tain facts  which  he  alleged  were  material ;  but  these  facts 
were  not  stated  or  referred  to  in  the  pleadings "  ;  and  on 
that  ground  "their  rejection  might  have  been  supported. 

I  am,  at  present,  of  the  opinion  that  such  facts  as  appear 
in  the  paragraph  demurred  to  are  material :  that  even  if  they 
had  not  been  stated  or  referred  to  in  the  pleadings,  I  should 
not,  were  I  presiding  at  the  trial  of  the  cause,  feel  justified 
in  refusing  to  allow  them  to  be  given  in  evidence  :  that 
under  Scott  v.  Sampson  they  are  properly  placed  upon  the 
statement  of  defence  :  that,  even  if  they  turn  out  to  be  not 
material,  they  cannot  in  any  way  prejudice  the  plaintiff: 
that  they  are  not  and  could  not  be  considered  to  be 
offered  as  a  defence,  except  as  to  a  portion  of  the  damages 
claimed ;  and  that  there  was  no  necessity  for  demurring. 

The  test  seems  to  be :  are  the  facts  set  out  upon  the 
record  in  the  statement  of  defence  notice  of  evidence  which 
would  be  receivable  in  mitigation  of  damages  ?  If  so,  they 
are  properly  there  under  0.  J.  A.,  Rule  128;  and  the  fact  of 
the  notice  not  being  thus  given  would  justify*the  exclu- 
sion of  the  evidence  at  the  trial. 

The  demurrer  must  be  overruled.  As  a  motion  was 
made  for  an  order  to  strike  out  the  clause  demurred  to,  on 
the  ground  that  the  demurrer  was  not  set^'down  to  be 
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argued,  and  as  the  defendant  was  let  in  to  argue  the 
demurrer  on  terms,  I  think  the  fair  order  will  be  without 
costs  :  Livingston  v.  Trout,  10  P.  R..  493. 

1  desire  to  direct  attention  to  the  form  of  the  demurrer 
book,  setting  out  only  the  paragraph  demurred  to,  and  the 
paragraph  referred  to  in  the  statement  of  claim.  I  recog- 
nize the  attempt  to  keep  down  the  costs,  bat  it  will  be 
apparent  that  it  would,  in  this  case,  have  been  much  more 
convenient  had  the  whole  pleadings  been  set  out.  I  was 
obliged  to  procure  a  copy  of  the  statement  of  defence 
before  I  could  consider  the  demurrer,  and  this  necessarily 
so  as  I  was  bound  to  consider  the  pleading  as  a  whole 
although  divided  into  paragraphs. 

Judgment  for  defendant.(a) 


(a)  See  Wilson  v.  Wood,  judgment  of  Rose,  J.,  not  yet  reported. 
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Canadian  Land  and  Emigration  Company  v.  The 
Municipality  of  Dysart  et  al. 

Injunction — Assessment — Court  of  Revision — Fraud — Jurisdiction — Costs — 
Demurrer  ore  tenus — Stay  of  proceedings  -pending  an  apjpeal — 37  Vic. 
ch.  65,  0. 

Where  plaintiffs  alleged  in  their  statement  of  claim  that  they  had  appealed 
in  respect  of  the  assessment  of  their  property  to  a  certain  Court  of 
Revision;  and  that  the  members  of  the  Court,  by  a  fraudulent  conspiracy 
among  themselves,  and  from  interested  motives,  in  face  of  facts  leading 
obviously  to  a  contrary  conclusion,  and  without  any  evidence  to  support' 
the  same,  had  not  only  dismissed  the  appeal,  but  on  a  cross-appeal 
brought  in  respect  of  the  said  assessment  as  too  low,  had  greatly  increased 
the  amount  thereof. 

Held,  by  Ferguson,  J.,  on  demurrer  ore  tenus,  that  inasmuch  as  an  appeal 
lay  from  the  Court  of  Revision  to  the  stipendiary  magistrate  the  plain- 
tiffs should  have  appealed  accordingly,  and  could  not  come  to  this  Court 
for  an  injunction,  at  least  until  they  had  exhausted  their  other  remedies. 

The  above  judgment  having  been  given,  the  plaintiffs  applied  for  a  stay  of 
proceedings  pending  a  rehearing  on  appeal. 

Held,  by  Ferguson,  J.,  that  there  was  jurisdiction  to  make  the  order 
notwithstanding  that  the  action  was  dismissed,  and  the  order  might  go 
upon  terms. 

At  any  time  before  formal  judgment  issued  by  the  Court,  the  judgment  or 
part  of  it  may  be  recalled,  and  a  term  imposed  or  a  change  made. 

On  an  appeal  from  the  judgment  of  Ferguson,  J.,  to  the  Divisional  Court, 
the  Court  was  divided  except  as  to  the  costs,  and  the  judgment  appealed 
from  was  therefore  sustained. 

Per  Boyd,  C. — The  claim  of  the  plaintiffs  to  the  interference  of  this  Court 
is  not  one  of  absolute  right,  but  one  resting  on  judicial  discretion,  and 
that  discretion  was  rightly  exercised  in  dismissing  the  action.  The 
stipendiary  magistrate  has  power  to  deal  with  the  matters  in  question 
in  the  most  ample  manner.  The  Statute  intends  that  the  value  of  lands 
shall  be  fixed  by  the  municipal  authorities,  and  not  until  all  statutory 
means  have  been  exhausted  should  recourse  be  had  to  this  Court  for 
relief.  As  to  costs  the  defendants  are  to  blame  for  not  having  placed  a 
demurrer  on  the  record,  and  so  had  the  preliminary  question  of  law 
decided  before  the  trial.  The  costs  of  the  motion  for  injunction  should 
be  given  to  the  defendants,  and  further  costs  should  be  given  thereafter 
as  if  the  defendants  had  successfully  demurred  ;  and  the  costs  of  this 
appeal  should  be  given  to  the  defendants. 

Per  Peoudfuot,  J, — The  special  Act  for  the  Territorial  Division  of  Hall- 
burton,  R.  S.  0.  ch.  6,  sec.  23,  gives  an  appeal  to  the  stipendiary  magis- 
trate against  any  decision  of  the  Court  of  Revision.  I'he  action  of  the 
Court  was  a  mere  travesty  of  a  judicial  proceeding.  The  function  of 
the  Court  was  judicial  to  hear  and  determine.  The  action  of  the  Court 
in  deciding  in  opposition  to  the  only  evidence  given  before  them  appears 
to  establish  that  the  whole  was  a  fraudulent  arrangement  by  the  mem- 
bers of  the  Court  of  Revision.  To  give  the  stipendiary  magistrate 
jurisdiction  the  Court  of  Revision  must  have  given  a  decision.  The 
admission  by  demurring  that  the  action  of  the  Court  was  fraudulent  in 
effect  determines  that  there  was  no  decision.  It  was  not  intended  by 
the  Legislature  that  it  should  be  the  duty  of  the  stipendiary  magistrate 
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to  enquire  into  fraudulent  proceedings  of  the  Court  of  Revision,  but  to 
consider  whether  an  honest  decision  was  to  be  revised.  If  this  Court 
has  jurisdiction,  as  it  certainly  has,  where  the  acts  complained  of  are 
vitiated  by  fraud  it  cannot  refuse  to  entertain  the  suit  because  the 
plaintiffs  may  have  another  and  perhaps  a  more  convenient  remedy. 
He  agreed  with  the  Chancellor  as  regards  the  costs. 

This  was  an  action  brought  by  the  Canadian  Land  and 
Emigration  Company  (Limited)  against  the  municipality 
of  Dysart,  and  James  Dover,  Kobert  McKelvie,  Sanford 
McEvens,  Thomas  Moon,  and  Joshua  Paul,  who  were  the 
persons  composing  the  Court  of  Kevision  of  the  said 
municipality,  for  an  injunction  restraining  the  individual 
defendants  from  increasing  the  company's  assessment  on 
certain  real  estate. 

The  statement  of  claim  set  up  that  the  plaintiffs  were 
a  duly  incorporated  company,  owning  about  355,144 
acres  of  real  estate,  chiefly  wild  lands,  in  the  various 
townships  comprising  the  municipality  of  Dysart :  that  in 
the  year  1883  they  were  assessed  for  the  same  at  $111,095, 
which  figure  was  fixed  b}^  the  stipendiary  magistrate  for 
the  county  on  an  appeal  to  him  from  the  Court  of  Revision  : 
that  previously,  in  1882  and  1883,  they  offered  all  their 
real  estate  for  sale,  but  received  no  larger  offer  than 
$80,000  :  that  afterwards  half  the  shares  of  the  company 
were  sold  to  two  of  the  commissioners  of  the  company  in 
Canada  at  a  valuation  of  $80,000  of  all  the  company's 
property,  nevertheless,  in  the  face  of  these  facts,  the 
stipendiary  magistrate  bad  in  1883  assessed  their  property 
at  $111,095,  as  above  mentioned  :  that  in  1884,  though  the 
value  of  the  property  had  not  increased  but  decreased, 
some  sales  having  taken  place,  the  company's  real  estate 
was  assessed  at  $157,488,  an  increase  of  $46,393  :  that  this 
increase  of  assessment  was  a  great  wrong,  and  the  plaintiffs 
appealed  to  the  Court  of  Revision  of  the  municipality  of 
Dysart,  and  with  an  impartial  tribunal  and  on  proper  con- 
sideration the  assessment  would  have  been  reduced  to 
$80,000  :  that  the  individual  defendants  comprised  the 
said  Court  of  Revision  :  that  one  Frederick  Dover,  a 
brother  of  the  defendant  James  Dover,  who  was  Reeve  of 
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township  of  Dysart,  in  the  said  municipality,  at  the  same 
time  appealed  to  the  Court  of  Revision  against  the  plain- 
tiffs' assessment,  on  the  ground  that  it  was  too  low  but 
not  specifying  any  particular  lands  as  undervalued :  that 
some  settlers  of  the  said  township  also  appealed  to  the 
Court  of  Revision  against  their  assessments  as  too  high: 
that  on  May  31st,  1884,  the  Court  held  a  sitting,  the 
individual  defendants  being  present  and  forming  the 
Court:  that  though  evidence  was  given  by  the  plaintiffs  of 
the  value  of  the  company's  property  being  as  above 
stated,  no  other  evidence  was  called  for  by  the  Court,  nor 
was  the  assessor,  though  in  Court,  asked  any  questions . 
nor  was  any  other  evidence  given  of  the  value  of  the 
property,  yet  the  Court  of  Revision,  without  taking  any 
time  to  consider  the  matter,  confirmed  the  assessments  of 
the  other  persons  appealing  and  increased  the  company's 
assessment  by  $85,625.75  :  that  the  increase  was  not  made 
on  any  particular  lots  in  each  township,  nor  was  it  possible 
for  the  company  to  ascertain  by  the  action  of  the  Court  of 
Revision  to  what  lots  the  increase  had  reference  :  the  com- 
pany's lands  were  thus  assessed  at  $243,113.75  in  1884, 
as  against  $111,095  in  1883  :  that  they,  the  plaintiffs,  had 
since  ascertained,  as  the  fact  was,  that  the  defendant  James 
Dover,  Reeve  as  aforesaid,  had  previously  to  the  sitting  of 
the  said  Court  and  the  hearing  of  the  said  evidence,  settled 
on  behalf  of  himself  and  the  other  members  of  the  Court 
the  amount  by  which  they  would  increase  the  company's 
assessments  in  the  several  townships  :  that  they  had  also 
since  ascertained  that  the  individual  defendants  procured 
their  election  as  councillors  for  the  municipality  partly 
through  signifying  to  the  electors  that  if  elected  the  com- 
pany's assessment  would  be  increased  :  that  they  had  also 
since  ascertained  that  several  of  the  members  of  the  said 
Court  held  a  secret  meeting  previously  to  the  sitting  and 
arranged  that  the  municipality  should  be  canvassed,  and 
that  the  settlers  should  be  induced  to  appeal  from  their 
own  assessments  as  aforesaid  as  too  high,  compared  with 
the  company's  assessment,  in  order  to  give  some  ground 
63 — VOL.  IX  O.R. 
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for  raising  the  company's  assessment  :  that  accordingljr 
the  said  councillors  arranged  the  said  appeals  by  settlers  : 
that  the  appeal  by  Frederick  Dover  was  also  arranged  at 
the  said  meeting :  that  the  defendants,  being  owners  of 
property  in  the  municipality,  were  personally  interested 
in  assessing  the  company  as  highly  as  possible  :  that  Jame& 
Dover  had  always  been  greatly  opposed  to  and  had  ex- 
pressed hostility  to  the  company,  and  had  always  exercised 
great  influence  over  the  other  members  of  the  council,  and 
he  used  this  influence  to  procure  the  above  increase  in  the 
company's  assessment :  that  from  the  whole  action  of  the 
Court  of  Revision  in  this  matter,  and  from  the  individual 
action  of  the  members  thereof  previously  to  the  sitting  of 
the  Court,  it  appeared  that  the  members  of  the  Court  had 
agreed  among  themselves  previously  to  the  holding  of  the 
Court  to  increase  the  company's  assessment  in  the  manner 
aforesaid,  and  what  took  place  at  the  said  secret  meeting 
held  previously  to  the  sitting  of  the  Court,  and  the  pro- 
cuiing  appeals  of  the  settlers  as  aforesaid,  and  the  appeal 
of  Frederick  Dover,  as  arranged  at  the  said  meeting,  and 
the  action  of  the  Court  of  Revision  when  the  question  of 
the  company's  assessment  came  up  before  them,  were  all 
parts  of  a  fraudulent  and  improper  arrangement  and  con- 
spiracy that  had  been  entered  into  before  the  holding  of 
the  Court  of  Revision  by  the  members  of  the  Court  among 
themselves  in  conjunction  with  others,  to  increase  the 
assessment  of  the  company  :  and  the  plaintiffs  claimed  an 
injunction  restraining  the  individual  defendants  from 
increasing  the  assessment  of  the  company  above  a  sum  of 
$80,000,  and  for  further  relief,  and  costs  from  the  muni~ 
cipality. 

The  defendants  delivered  a  joint  statement  of  defence,, 
disputing  the  allegations  in  the  statement  of  claim  and 
denying  all  improper  conduct. 

The  rest  of  the  facts  ot  the  case  sufficiently  appear  from 
the  judgments. 


ix.]      CANADIAN  LAND  CO.  V.  MUN.  OF  DYSART  ET  AL.  49^ 

On  June  24th,  1884,  the  plaintiffs  moved  before  Proud- 
foot,  J.,  for  an  interim  injunction  to  restrain  any  action 
being  taken  in  the  assessment  until  the  trial  of  the  action. 

W.  Cassels,  Q.C.,  and  G.  T.  Blackstoch,  for  the  motion, 
referred  to  High  on  Injunctions,  3rd  ed.,  s.  493 ;  Merrill 
V.  Humphrey,  24  Mich.  170 ;  Lefferts  v.  Board  oj  Suyer- 
visers  of  Calumet  County,  21  Wis.  697  ;  The  Milwaukee 
Iron  Co.  V.  The  Town  of  Hubbard,  29  Wis.  51 ;  Nickle  v. 
Douglas,'^!  v.  C.  R  51:  E.  S.  0.  c.  180,  sees.  23,  192; 
Squire  v.  Wilson,  15  CP.  284. 

Hudspeth,  Q.C.,  contra. 

June  25th,  1884.  Proudfoot,  J. — I  have  read  all  the 
evidence,  and  I  think  enough  is  shown  to  render  it 
expedient  that  no  action  should  be  taken  upon  the  assess- 
ment as  revised  by  the  Court  of  Kevision  until  the 
hearing  of  the  cause. 

An  arrangement  among  the  tax  payers  to  get  up  appeals 
from  their  own  assessments  for  the  purpose  of  lowering 
them,  and  to  appeal  from  the  assessment  of  the  plaintiffs 
for  the  purpose  of  increasing  it  does  not  seem  to  me  to  be 
illegal :  the  object  is  legitimate  enough  if  the  assessments 
were  in  fact  too  high  or  too  low. 

But  it  is  entirely  a  different  question  if  the  scheme  be 
proposed  or  fostered  by  the  Court  of  Revision  or  the 
members  of  it.  The  members  of  the  Court  are  sworn  ta 
the  best  of  their  judgment  and  ability  and  without  fear, 
favour,  or  partiality,  honestly  to  decide  the  appeals  to  be 
brought  before  them.  It  appears  from  the  evidence  that 
prior  to  the  sitting  of  the  Court  a  meeting  was  held  at 
Mr.  Niven's  office,  at  which  three  of  the  five  members  of 
the  Court  seem  to  have  been  present,  and  an  arrangement 
come  to  by  which  persons  were  appointed  to  canvass  for 
appeals.  The  members  of  the  Court  do  not  seem  to  have 
themselves  canvassed,  but  there  is  no  doubt  it  was  done 
with  the  approval  of  those  present. 
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The  plaintiffs  had  by  this  time  appealed  from  the  assess- 
ment of  their  property,  which  had  been  fixed  by  the 
assessor  at  about  $157,000,  an  increase  from  $111,000 
in  1883.  Some  seventy  appeals  were  filed  claiming  a 
reduction  of  assessments,  and  one  was  filed  against  the 
assessment  of  the  company  as  too  low.  The  plaintiffs 
gave  evidence  to  show  that  they  were  assessed  too  high  : 
that  their  lands  were  wild,  several  of  the  townships  having 
no  settlers,  no  roads  giving  access  to  them,  and  that,  since 
they  purchased  from  the  Government,  free  giant  townships 
had  been  opened  adjoining  their  lands,  which  greatly 
reduced  the  value  of  their  lands,  rendering  them  to  a  great 
extent  practically  unsaleable,  and  that  the  only  offer  they 
had  been  able  to  get  for  the  whole  property  was  $80,000. 

In  opposition  to  this  there  seems  to  have  been  only  a 
general  statement  by  or  on  behalf  of  the  appellants,  that 
their  wild  lands  were  not  worth  more  than  the  wild  lands 
of  the  plaintifis.  No  evidence  was  given  of  the  actual  value 
of  the  plaintiffs'  lands ;  and  another  reason  that  operated 
upon  some  of  the  members  of  the  Court  was  an  alleged 
agreement  made  by  the  plaintiffs  ten  years  before,  that 
for  the  purpose  of  raising  a  bonus  for  a  railway  their  lands 
should  be  assessed  at  a  higher  rate.  There  was  no  discus- 
sion in  the  Court.  A  paper  prepared  by  James  Dover,  the 
Reeve,  was  handed  round  specifying  increased  rates  for 
the  plaintiffs'  lands  in  the  different  townships,  which  was 
at  once  accepted  and  embodied  in  a  resolution  by  the 
Court.  The  Court  rejected  the  appeal  for  a  reduction 
and  increased  the  assessment  of  the  company  to  $243,321. 

Without  determining  as  a  fact  that  there  was  improper 
conduct  on  the  part  of  the  members  of  the  Court  of 
Revision,  there  is  a  sufficient  prima  facie  case  made  out  to 
render  it  proper  that  the  case  should  be  investigated.  The 
preliminary  meeting,  the  canvassing  for  appeals,  the 
decision  without  evidence  of  the  value,  are  calculated  to 
invite  enquiry;  and  I  think  that  before  increasing  the 
assessment  it  was  incumbent  on  the  Court  to  have  evidence 
before  it,  not  of  that  general  character  which  has  been 
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pointed  out,  but  evidence  to  show  that  the  plaintiffs'  lands 
were  of  the  value  of  the  settlers,  that  lands  in  remote 
townships,  without  roads,  without  improvements,  of  various 
qualities  of  soil,  weie  of  equal  value  with  lands  adjoining 
settlements  ;  that  wood  lands  in  a  wholly  unsettled  town- 
ship were  as  valuable  as  the  wooded  portions  of  a  partially 
cleared  farm.  There  seems  to  have  been  no  such  evidence. 
The  assessor  was  in  Court  but  he  was  not  examined. 
Several,  if  not  all,  of  the  members  of  the  Court  were 
influenced  by  the  alleged  agreement  at  the  time  of  grant- 
ing the  bonus  to  the  railway.  There  seems  to  have  been 
some  talk  about  this  by  the  agents  of  the  company,  but 
no  agreement  binding  on  the  company  was  made,  and  the 
next  year  (nine  years  ago)  it  was  repudiated  by  them,  and 
their  assessment  upon  that  basis  reduced,  and  no  attempt 
was  made  till  the  present  year  to  enforce  it.  In  acting 
upon  that  the  Court  were  in  effect  compelling  specific 
performance  of  an  agreement,  the  existence  or  validity  of 
which  was  denied.  That  was  not  a  proper  basis  on  which 
to  proceed.  They  had  no  jurisdiction  to  determine  the 
validity  of  the  agreement,  and  the  assessment  was  raised 
not  to  an  actual  but  to  a  fictitious  value. 

But  it  is  said  that  if  dissatisfied  with  the  decision  of  the 
Court  of  Revision  the  plaintiffs  could  appeal  to  the  Stipen- 
diary Magistrate  :  87  Vic.  c.  65,  s.  32  (O.),  R.  S.  0.  c.  180,  s. 
56,  59,  and  65  ;  and  that  they  can  get  no  relief  in  this 
Court. 

There  is  no  doubt  that  as  a  general  rule,  the  Stipendiary 
Magistrate  is  the  proper  appellate  tribunal.  A  number  of 
objections  have  been  made  to  the  person  of  this  oflScer  as 
rendering  him  not  an  impartial  or  proper  judge.  Of  these 
I  shall  say  nothing,  because  it  is  a  question  of  fair  aigu- 
ment  whethsr  the  rule  applies  to  a  decision  obtained  by 
what  is  alleged  to  be  a  corrupt  combination  to  impose  a 
burden  on  the  plaintiffs  they  ought  not  to  bear.  The 
existence  of  that  combination  is  as  I  have  said,  a  proper 
subject  for  enquiry. 
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The  cases  referred  to  appear  to  decide  that  if  the  deci- 
sion of  the  Court  be  a  corrupt  or  fraudulent  one,  there  is 
no  obligation  to  appeal  from  it,  but  recourse  may  be  had 
at  once  to  this  Court  to  restrain  proceeding  upon  it. 

I  do  not  determine  any  of  these  matters  further  than  to 
say  they  'are  proper  subjects  for  investigation  at  the 
hearing. 

The  granting  of  the  injunction  will  inflict  no  injury  on 
the  defendants,  as  the  case  can  be  heard  before  there  will 
be  any  necessity  for  acting  upon  the  assessment. 

The  action  came  on  for  trial  at  Toronto,  on  December 
13th,  1884,  before  Ferguson,  J.,  and  the  following  argu- 
ment took  place  on  that  day,  and  on  December  16th,  1884  : 

D.  McCarthy,  Q.  C,  and  Hudspeth,  Q.  C,  for  the  defen- 
dants. We  take  the  objection  that  we  are  not  properly 
brought  here.  The  only  remedy  for  the  plaintiffs  is  by 
prohibition  or  certiorari.  This  Court  cannot  decide  that 
the  judgment  of  another  Court  should  be  vacated.  The 
plaintiffs  might  perhaps  have  applied  for  a  prohibition 
before  judgment,  or  appealed  after  judgment ;  or  if  there 
was  no  appeal,  then  their  only  remedy  was  by  certiorari  : 
The  Mayo7  of  New  York  v.  Davenport,  92  N.  Y.  604; 
Weaver  v.  Devendorf,  3  Den,  (N.  Y.)  117 ;  Dimes  v.  Ihe 
Grand  Junction  Canal,  3  H.  L.  Cas.  759 ;  Barter  v.  Pal- 
mer, 8  Q.  B.  D.  9  ;  Ex  parte  Wake,  11  Q.  B.  D.  291,  12 
Q.  B.  D.  142  ;  Regina  v.  Local  Government  Board,  9  Q.  B. 
D.  600,  10  Q.  B.  D.  309  ;  Gomyn's  Dig.  vol.  7,  Prohibition 
D  ;  Stannard  v.  The  Vestry  of  St.  Giles,  L.  R  20  Ch.  190; 
Essery  v.  Court  Pride  of  the  Dominion,  2  0.  R.  596  ; 
Assessment  Act,  R.  S.  O.  ch.  180,  sees.  48,  49,  56,  57,  59. 

8.  H.  Blake,  Q.C.,,F.  Cassels,Cl.Q.,  and  G.  T.  Blackstoch  for 
the  plaintiffs.  One  is  not  driven  to  go  out  of  the  ordinary 
course :  Ledyard  v.  McLean,  10  Gr.  151.  The  act  of  the 
defendants  was  nugatory  because  of  fraud:  Udell  v.  Ather- 
ton,  7  H.  &  N.  172 ;  Weir  v.  Matheson,  11  Gr.  383  ;  Nickle 
V.  Douglas,  37  U.  C.  R  51;  High  on  Injunctions,  2nd  ed. 
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p.  325,  sec.  498 ;  Beddow  v.  Beddow,  9  Ch.  D.  89 ;  Malmes- 
bury  R.  W.  Go.  v.  Budd,  2  Ch.  D.  113;  Regina  v.  Justices 
of  Great  Yarmouth,  8  Q.  B.  D.  525  ;  Hedley  v.  Bates,  13 
Ch.  D.  498.  There  should  be  nothing  read  into  the  Assess- 
ment Act  to  make  the  members  of  the  Court  of  Revi- 
sion Judges;  the  Act  does  not  call  them  Judges.  We 
refer  also  to  Galder  v.  Halkett,  3  Moo.  P.  C.  28 ; 
Lewis  V.  Gray,  1  C.  P.  D.  452 ;  Merrill  v.  Humphrey,  24 
Mich.  170 ;  Lefferts  v.  Board  of  Supervisors  of  Calumet 
County,  21  Wis.  697 ;  The  Chicago,  &c.,  R.  W.  Co.  v.  Cole, 
75  III  591  ;  Bandon  v.  Becher,  3  CI.  &  F.  479;  Wells  on 
Res  Adjudicata,  sees.  488,  489 ;  The  Milwaukee  Iron  Co.  v. 
Town  of  Huhhard,  29  Wis.  51.  We  submit  that  there  is 
full  power  in  the  Court,  and  the  question  is  one  of  fact. 

D.  McCarthy,  Q.  C,  in  reply.    There  are  only  three  ways 
in  which  a  judgment  can  be  vacated,  appeal,  prohibition, 
and  certiorari:  High  on  Extraordinary  Remedies,  sec.  763. 
In  this  case  there  was  jurisdiction,  therefore,  there  can  be 
no  prohibition.    Besides  the  judgment  of  the  Court  of 
Revision  was  given  and  complete  before  the  application 
here,  and  moreover  the  party  plaintiff  is  not  before  the 
•Court :  Yates  v.  Palmer,  6  D.  &  L.  283  ;  In  re  Denton  v. 
Marshall,  1  H.  &  C.  654  ;  Buggin  v.  Bennett,  4  Bur.  2035; 
Fall  V.  Hutchins,  Cowp.  422 ;  Ex  parte  Wake,  II  Q.  B.  D. 
291.    Certiorari  would  bring  up  the  judgment,  and  if 
there  is  fraud  the  judgment  will  be  quashed,  but  only  at 
discretion.    This,  however,  will  not  be  done  where  there 
is  an  appeal :  Queen  v.  Lee,  9  Q.  B.  D.  394  ;  Dimes  v.  The 
Grand  Junction  Canal,  3  H.  L.  C.  759.    The  case  of 
Lefferts  v.  The  Board  of  Supervisors  of  Calumet  County, 
21  Wis.  697,  is  no  authority  whatever  here,  because  the 
plaintiffs  there  did  all  they  could  before  going  before  the 
Court  of  Chancery.    Merrill  v.  Humphrey,  24  Mich.  170, 
was  a  widely  different  case  to  this.    Beddow  v.  Beddow,  9 
Ch.  D.  89,  is  also  different,  for  these  defendants  are  bound 
to  sit  on  the  Court  of  Revision,  and  are  not  like  arbitrators. 
Hedley  v.  Bates,  13  Ch.  D.  498,  and  Stannard  v.  Vestry  of 
.St.  Giles,  L.  R.  20  Ch.  190,  are  the  nearest  cases  to  the 
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point  in  question.  Niclde  v.  Douglas,  37  U.  C.  R.  61,  is  a 
case  of  no  jurisdiction,  and  is  not  like  the  present  case. 

December  l7th,  1884.  Ferguson,  J. — Since  the  argu- 
ment of  the  questions  raised  I  have  had  an  opportunity  of 
seeing  Mr.  Justice  Proudfoot,  who  granted  the  interim 
injunction,  and  he  informs  me  that  he  did  not  intend  to 
determine  any  of  the  matters  before  him  further  than  to 
say  that  they  were  proper  subjects  for  investigation  at  the 
trial,  and  that  he  did  not  intend  that  what  he  said  should 
be  binding  upon  the  Judge  before  whom  the  cause  should 
be  tried. 

After  referring  to  his  notes  of  the  argument  held  before 
him  he  also  suid  that  in  the  case  made  before  him  it  was 
stated  that  the  stipendiary  magistrate  had  been  a  party 
to  the  alleged  fraudulent  combination,  reference  being 
made  to  certain  passages  in  the  depositions  to  show  that 
such  was  the  fact,  and  that  he  was  influenced  by  this 
consideration. 

In  this  view  of  the  matter  the  case  made  for  the  interim 
injunction  differed  from  the  case  stated  on  the  face  of  the 
pleadings  now.  ~  The  interim .  injunction  appears  to  have 
been  granted  in  June,  and  the  plaintiffs'  statement  of  claim 
appears  not  to  have  been  delivered  until  the  month  of 
October  following. 

There  seems  to  be  no  doubt  that  the  Court  of  Revision 
had  jurisdiction  when  the}^  acted  in  the  matter  com- 
plained of.  This  is  not  denied  or  questioned.  What  is 
alleged  is,  that  their  conduct  was  fraudulent,  and  to  the 
disadvantage  of  the  plaintiffs. 

Their  act  was  not  unauthorized  and  void,  as  and  for  the 
reasons  that  existed  in  the  case  of  Niclde  v.  Douglas,  37 
U.  C.  R.  51,  or  in  other  cases  where  there  was  the  want  of 
jurisdiction. 

From  the  decision  of  the  Court  of  Revision  an  appeal 
lay  to  the  stipendiary  magistrate  as  an  appeal  lies  here  to 
the  Judge  of  the  County  Court.  This  was  not  denied,  but 
on  the  contrary  was  admitted  on  the  argument. 
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If  the  plaintiffs  had  appealed  from  the  decision  com- 
plained of,  they  could  have  had  the  assessment  of  their 
property  settled,  and  presumably  properly  settled,  by  the 
magistrate  acting  in  the  capacity  in  which  the  County 
Judge  acts  in  such  cases  here.  The  decision  of  the  Court 
of  Revision  as  it  appears  is  final,  unless  appealed  against. 
The  Act  R.  S.  O.  ch.  180,  sec.  57  says  that  "  the  roll  as 
finally  passed  by  the  Court,  and  certified  by  the  Clerk  as 
passed,  shall,  except  in  so  far  as  the  same  may  be  further 
amended  on  appeal  be  valid,  and  bind  all  parties 

concerned,  notwithstanding,  &c."  ;  and  in  case  of  appeal, 
the  decision  of  the  Judge  or  acting  Judge  is  by  the  Act, 
sec.  65,  declared  to  be  final  and  conclusive  in  every  case 
adjudicated. 

The  plaintiffs  did  not  appeal  to  the  Judge,  the  stipen- 
diary magistrate,  but  brought  this  suit  for  an  injunction, 
alleging  fraud  on  the  part  of  the  members  of  the  Court  of 
Revision,  and  a  fraudulent  combination  or  conspiracy 
against  their  interests. 

The  substance  of  what  the  plaintiff  wanted  was,  that  the 
property  should  be  properly  assessed  so  that  they  should 
have  no  more  to  pay  than  their  fair  and  proper  proportion 
of  the  taxes,  and  this  I  must  assume,  as  I  have  said,  they 
could  have  had  by  an  appeal  to  the  stipendiary  magistrate, 
who  is  the  Judge  pointed  out  by  the  statute  before  whom  the 
appeal  would  be  heard  and  determined,  as  the  Court  of 
Revision  is  by  the  statute  constituted  for  the  performance 
of  its  part  of  the  duties. 

In  the  case  of  Stannard  v.  The  Vestry  of  St.  Giles,  20 
Ch.  D.  at  p.  196,  the  then  Master  of  the  Rolls  says:  "Where 
the  Legislature  has  pointed  out  a  mode  of  proceeding  before 
a  magistrate,  it  is  not,  as  a  general  rule,  for  another  Court 
to  interfere  to  stop  that  proceeding  by  injunction,"  and 
the  learned  Judge  there  explains  the  decision  in  Hedley  v. 
Bates,  13  Ch.  D.  498,  which  he  seems  to  have  thought  was 
in  some  respects  misunderstood.  The  exception  is  stated 
to  be  where  there  is  ground  for  the  Court  interfering 
independently,  having  a  question  to  try  within  its 
64 — VOL.  IX  o.R. 
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undoubted  jurisdiction  over  and  above  the  question  which 
the  magistrate  could  decide.  In  High  on  Injunctions,  sec. 
493,  it  is  said  :  "  Where,  therefore,  a  particular  manner  is 
provided  by  law,  or  a  particular  tribunal  designated,  for 
the  settlement  and  decision  of  all  errors  or  inequalities  on 
behalf  of  persons  dissatisfied  with  a  tax,  they  must  avail 
themselves  of  the  legal  remedy  thus  prescribed,  and  will 
not  be  allowed  to  waive  such  relief  and  seek  in  equity  to 
enjoin  the  collection  of  the  tax."  This  statement  is  how- 
ever preceded  in  the  same  section  by  a  statement  that  "the 
fundamental  principle  applicable  to  such  cases  is  that  a 
Court  of  Equity  is  not  a  Court  of  Errors  to  review  the 
acts  of  public  officers  in  the  assessment  and  collection  of 
taxes,  nor  will  it  revise  thoir  decision  upon  matters  within 
their  discretion  if  they  have  acted  honestly." 

In  the  case  of  Merrill  v.  Humphrey,  24  Mich.  170,  an 
inj  -mction  was  granted  where  a  supervisor  of  a  township 
had  fraudulently  and  with  a  view  to  impose  upon  an 
individual  more  than  his  just  proportion  of  the  public 
burden  of  taxation,  assessed  the  property  of  such  individual 
above  its  value.  The  learned  Judge,  after  stating  the  case 
in  the  course  of  his  judgment,,  asked  the  question  :  "  Has 
this  citizen  any  remedy  against  the  threatened  wrong  " 

The  case  of  Lefferts  v.  Board  of  Supervisors  of  Calumet 
County,  21  Wis.  697,  is  a  somewhat  similar  case,  and  the 
Court  in  giving  judgment  said  at  p.  700  :  "  We  have  found 
no  direct  authority  in  support  of  the  proposition  that  fraud 
on  the  part  of  officers  in  assessing  and  levying  taxes  is  a 
good  ground  for  the  interference  of  a  Court  of  Equity ; 
but  such  interference  appears  to  us  to  be  in  accordance 
with  sound  reason  and  justice." 

In  this  case  reference  is  made  to  a  remedy  by  applying 
to  the  Board  of  Equalisation,  and  the  constitution  of  the 
Board  is  somewhat  discussed,  from  which  it  would  not 
appear  that  it  is  an  appellate  tribunal  at  all,  such  as  the 
County  Court  Judge  is  here,  and  the  conclusion  is  stated 
by  the  Court,  that  no  other  mode  of  relief  was,  for  the 
reasons  given,  open  to  the  plaintiff  but  to  apply  to  the 
Court  to  restrain  the  collection  of  the  void  tax. 
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There  are,  perhaps,  other  American  cases  in  which  the 
Court  has  so  interfered. 

The  ones  I  have  referred  to  seem  to  me  to  proceed  upon 
the  ground  that  the  plaintiff  had  no  other  remedy  against 
the  wrong,  and  I  apprehend  the  parts  of  the  statement  in 
the  American  text  book,  to  which  I  have  referred,  where 
the  author  uses  the  words,  "  if  they  have  acted  honestly," 
is  predicated  upon  the  same  idea,  that  there  is  no  other 
remedy  for  the  plaintiff,  and,  in  this  respect,  it  seems  that 
there  is  a  difference  between  the  laws  on  which  the  Courts 
acted  in  these  American  cases  and  our  laws  upon  the  same 
subject,  so  that  even  if  the  cases  were  authorities  in  this 
country  I  think  they  would  not  be  in  point,  and  I  should 
not  be  bound  by  them. 

I  have  perused  all  the  authorities  mentioned  during  the 
argument  (necessarily  with  some  haste)  but  I  have  not  the 
time  at  my  command  to  refer  to  them  here.  I  think  the 
principle  stated  by  the  Master  of  the  Rolls  in  Btannard  v. 
Vestry  of  St  Giles,  20  Ch.  D.  196,  applicable,  and  the  con- 
clusion at  which  I  have  arrived  is,  that  the  Legislature 
having  created  the  tribunals,  and  prescribed  the  machinery 
for  making  and  adjusting  assessments,  a  person  assessed 
finding  fault  with  the  decision  of  such  tribunals,  or  the 
working  of  such  machinery,  is  not  at  liberty,  even  upon 
alleging  and  being  able  to  prove  fraud,  to  depart  from 
them,  and  come  to  this  Court  for  an  injunction,  at  least 
till  he  has  exhausted  his  remedies  there. 

I  think  the  plaintiffs  should  have  appealed  from  the 
determination  of  the  Court  of  Revision,  and  that  they 
cannot  maintain  the  action  here  even  upon  their  own 
showing. 

I  was  at  first  much  impressed  with  the  arguments  based 
on  the  ground  of  fraud,  and  the  statement  of  the  law  that 
it  avoids  even  the  most  solemn  decisions  of  Courts  of 
J  ustice ;  and  I  have  had  great  anxiety  in  respect  to  the 
question  as  to  whether  or  not  one  who  feels  himself 
aggrieved,  and  is,  as  it  were,  driven  to  an  appeal,  has  the 
right  to  be  placed  in  such  a  position  as  will  enable  him  to 
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go  to  the  appellate  tribunal  in  assessment  cases  with  an 
honest  judgment  in  his  hand,  however  erroneous  the  judg- 
ment may  be. 

My  conclusion  is,  as  I  have  stated,  that  the  Legislature 
having  provided  certain  remedies  for  him,  these  he  must 
adopt,  at  least  until  he  has  exhausted  them,  before  coming 
to  this  Court  for  an  injunction. 

Upon  any  matter  akin  to  public  policy  one  should  speak 
sparingly,  yet  I  may  be  permitted  to  say  that  I  do  not  see 
the  reasonable  possibility  of  adjusting  assessment  rolls,  if 
any  one  whose  property  is  assessed  and  who  suspects  want 
of  good  faith  in  making  or  adjusting  the  assessment,  is  at 
liberty,  at  any  stage  of  the  proceeding  carried  on  in  the 
manner  provided  b}^  the  Act,  to  come  to  the  Court  upon 
an  application  for  an  injunction,  and  have  a  question  of 
alleged  fraud  tried  and  determined.  The  action  is  dis- 
missed. 

At  the  close  of  the  delivery  of  the  judgment  in  the 
action  Mr.  Blake,  of  counsel  for  the  plaintiffs,  claimed  that 
there  should  only  be  costs  of  a  demurrer  allowed,  and 
authorities  were  cited  for  and  against  this  contention, 
which  are  referred  to  in  the  following  judgment,  delivered 
on  the  point  by  his  Lordship,  after  reserving  it  for  con- 
sideration : 

January  21st,  1885.  Ferguson,  J. — The  defendant  put 
in  a  statement  of  defence,  and  the  action  was  brought  down 
to  trial,  a  laro^e  number  of  witnesses  having,  as  I  under- 
stand, been  subpoenaed.  The  defendant,  before  any  evi- 
dence was  given  demurred  ore  tenus,  and  after  argument 
the  action  was  dismissed.  The  question  as  to  the  costs 
remains  to  be  determined.  If  the  present  judgment  is  right 
it  is  beyondfdoubt  that  the  defendants  might  have  demurred 
without  raising  any  issue  of  fact,  and  succeeded  upon  such 
demurrer. 

The  plaintiffs  I  assume  contend  that  the  defendant  should 
be  allowed  no  more  costs  than  if  they  had  so  demurred  to 
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the  statement  of  claim  and  succeeded  upon  the  demurrer, 
and  they  refer  to  the  cases  Brouse  v.  Cram,  14  Gr.  677 ; 
Attorney-General  v.  Gamphell,  19  Gr.  299,  and  Saunders 
V.  Stull,  18  Gr.  590.  The  first  two  are  authorities  directly 
in  favour  of  the  contention,  and  the  last  mentioned  one 
decides  that  charges  of  fraud  do  not  justify  answering 
a  demurrable  bill;  the  defendants  having  answered  when 
they  might  have  demurred  with  success,  the  bill  was  dis- 
missed, without  costs.  The  latest  of  these  cases  was  decid- 
ed in  1872. 

The  defendant  relied  upon  Bush  v.  Trowbridge  Water- 
works Co.,  L.  R.  10  Ch.  459,  where  an  apparently  contrary 
doctrine  is  strongly  asserted,  and  the  case  Pearce  v.  Watts 
L.  R.  20  Eq.  492,  in  which  the  late  Sir  George  Jessel 
followed  Bush  v  Trowbridge  Waterworks  Co.,  adding  some 
reasons  of  his  own.  Both  these  cases  were  decided  in  the 
year  1875. 

In  the  case  Gilderslieve  v.  Cowan,  25  Gr.  460,  the  late 
Chief  Justice  refers  to  Bush  v.  Trowbridge  Waterworks  Co., 
and  quotes  some  of  the  reasoning  of  the  Lords  Justices,  and 
he  concludes  by  saying  that  it  is  an  authority  that  it  is  not 
in  every  case  where  a  bill  may  be  demurrable,  and  a  party 
answers,  and  the  bill  is  dismissed  at  the  hearing,  it  must  be 
dismissed,  without  costs  ;  but,  that,  on  the  other  hand  it  is 
not  an  authority  that  in  a  simple  case  where  the  bill  is 
clearly  demurrable,  and  a  defendant  answers,  and  the  bill 
is  dismissed  at  the  hearing,  it  will  not  be  dismissed,  with- 
out costs.  The  learned  Chief  Justice,  then  the  Chancellor, 
considered  the  case  before  him  a  simple  one,  and  he  did  as 
was  done  in  Saunders  v.  Stull,  dismissing  the  bill  as  against 
the  defendant  Ann  Cowan,  without  costs.  In  the  course 
of  the  judgment  he  says  the  Court  has  steadily  acted  upon 
the  principle  that  where  there  are  two  courses  open  to  a 
party,  the  one  more  and  the  other  less  expensive,  and  the 
party  can  with  equal  advantage  to  himself  take  the  less 
expensive  course,  and  he  takes  the  more  expensive  one,  he 
does  so  at  the  peril  of  costs ;  Pearce  v.  Watts,  L.  R.  20  Eq. 
492,  is  not  referred  to  in  that  case  at  all. 
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It  does  not  appear  to  me  that  these  authorities  are  easily 
reconcileable  :  what  the  learned  Chief  Justice  would  have 
done  in  Gildersleeve  v.  Cowan,  if  he  heid  not  considered  the 
case  a  simple  one,  he  does  not  say,  but  he  leaves  room  for 
thinking  that  had  he  looked  upon  it  as  a  case  not  of 
simplicity,  but  as  one  presenting  difficulties  and  questions 
of  law  not  of  frequent  occurrence,  as  the  one  before  me  in 
my  opinion  does,  he  w^ould  not  have  decided  the  question 
of  costs  as  he  did,  having,  as  he  had,  before  him  the  case 
Bush  V.  Troivbridge  Water  Works  Co.,  and  the  i-easons  con- 
tained in  it  given  by  an  appellate  Court. 

The  case  before  me  is  one  of  a  peculiar  character.  It 
presented,  I  think,  what  might  fairly  be  called  difficulties. 
It  is  not,  at  all  events,  a  case  of  a  simple  kind  ;  the  ques- 
tion of  law  involved  in  the  case  upon  the  demurrer  was 
one  that  does  not  often  arise  before  the  Courts.  The  case 
is  one  of  much  importance,  involving  the  liability,  or  not,, 
for  a  large  sum  of  money.  On  account  of  the  importance 
of  the  case  and  some  other  considerations,  an  order  has 
lately  been  made  staying  the  operation  of  the  judgment 
until  the  opinion  of  the  Divisional  Court  can  be  obtained, 
and,  after  some  anxiety  on  account  of  the  state  of  the 
authorities  in  our  own  and  the  English  Courts,  I  have 
arrived  at  the  conclusion  that  the  dismissal  of  the  action 
should  be  with  costs.  The  defendants  will  therefore  be 
entitled  to  be  paid  their  costs  by  the  plaintiffs. 


On  January  8th,  1885,  the  plaintiffs  moved  for  a  stay  of 
proceedings  until  the  case  could  be  heard  before  the 
Divisional  Court. 

S.  H.  Blake,  Q.  C,  for  the  motion. 
B.  B.  Osier,  Q.  C,  contra. 

The  following  authorities  were  referred  to  :  The  Corpo- 
ration of  the  Town  of  Welland  v.  Brown,  4  0.  R.  217 ;. 
Roskell  V.  Whitworth,  19  W.  R.  804  ;  Walker  v.  Mies,  3  Ch. 
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Ch.  418;  Polini  v.  Gray.  12  Ch.  D.  438;  Cotton  v.  Gorhy, 
7  Gr.  50;  Cam'phell  v.  Edwards,  6  P.  R.  159  ;  Holcomh  v. 
Shaiu,  22  U,  C.  R.  92 ;  Lang  ford  v.  Kirkpatriok,  2  A.  R. 
513;  Oharlesworth  v.  Fare?,  31  U.  G.  R.  94;  Parrs  v. 
Fewkes,  L.  R.  1  Eq.  392;  Mayor  of  Gloucester  v.  Wood^ 
3  Ha.  131. 

Januar}^  9tb,  1885.  Ferguson,  J, — Judgment  on  motion 
for  stay,  which  appears  to  be  like  a  motion  to  continue  the 
injunction,  which  was  granted, or  for  an  interim  injunction,or 
it  ma}^  be  considered  nothing  more  than  to  stay  the  oper- 
ation of  the  judgment,  or  imposing  a  term  additional  to  it, 
and  for  an  order  to  expedite  the  rehearing  of  the  cause. 

After  having  examined  the  authorities  referred  to  by 
counsel  on  each  side  I  am  of  the  opinion  that  there  is 
jurisdiction,  notwithstanding  that  the  action  was  dismissed. 
In  the  case  Cotton  v.  Corhy,  7  Gr.  50,  a  bill  for  the  purpose 
of  restraining  proceedings  at  law  for  the  enforcing  of  a 
judgment  having  been  dismissed,  the  Court  continued  the 
interim  injunction  which  had  been  obtained  during  the 
progress  of  the  cause,  until  the  decision  of  the  Court  of 
Appeal  could  be  obtained,  upon  the  amount  of  the  judg- 
ment being  paid  into  Court  or  security  being  given. 

In  a  case  Glasgow  v.  Glasgow  (a)  in  this  Division  of  the 

(a)  This  was  an  action  which  came  up  for  trial  at  London,  on  November 
29th,  1883,  before  Ferguson,  J.  At  the  commencement  of  the  proceed- 
ings, counsel  for  the  plaintiff  moved  for  judgment  against  W.  J,  Glasgow, 
one  of  the  defendants,  who  was  not  represented  ab  the  trial,  but  who, 
counsel  alleged,  had  been  served  with  process  by  publication.  His  Lord- 
ship, however,  refused  the  motion  on  the  ground  that  it  was  not  shewn 
that  a  notice  of  the  motion  was  given  to  the  said  defendant  b}^  posting  it 
up  in  proper  time,  or  otherwise  howsoever.  The  trial,  at  the  request  of 
all  the  counsel  present,  then  proceeded,  and  after  the  taking  of  evidence, 
consent  minutes  of  judgment  as  between  the  other  parties  were  finally  put 
in  and  approved  by  his  Lordship.  On  January  9th,  1884-,  and  on  the  appli- 
cation of  the  plaintiff,  affidavits  being  produced  shewing  a  proper  posting 
up  of  the  notice  of  motion  for  judgment  against  the  said  defendant,  his 
Lordship  decided  as  follows  : 

Ferguson,  J. — The  judgment  has  not  yet  been  drawn  up  or  issued,  and 
I  am  asked  to  open  up  the  matter  of  the  refusal  of  the  judgment  against 
the  absent  defendant,  W.  J.  Glasgow.    Had  the  nuitorial  now  produced 
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Court  only  a  short  time  ago,  after  consultation  with  the 
Chancellor  and  Mr.  Justice  Proudfoot,  I  recalled  a  judgment 
upon  a  motion  for  judgment  against  one  of  the  defendants, 
upon  further  evidence  being  adduced,  and  changed  the 
conclusion. 

We  were  all  then  of  the  opinion  that,  at  any  time  before 
formal  judgment  issued  by  the  Court,  the  judgment,  or 
part  of  it,  might  be  recalled  and  a  term  imposed,  or  a 
change  made.  It  is,  of  course,  not  a  desirable  thing  to  do, 
but  circumstances  may  well  justify  its  being  done. 

The  judgment  in  this  action  has  not  yet  been  issued,  and, 
as  to  the  costs  of  the  action,  it  has  not  been  pronounced. 
At  the  time  of  the  reading  of  the  judgment  on  the  motion 
which  was  similar  to  a  demurrer  ore  tenus,  plaintiffs'  coun- 
sel moved  for  a  stay  until  a  rehearing  or  appeal  could  take 
place.  This  was  opposed,  and  counsel  for  the  defendants 
said  that  a  time  sufficient  would  elapse  before  anything 
could  be  done  actively  to  the  injury  of  the  plaintiffs,  even 
if  my  judgment  were  reversed. 

The  evidence  on  this  motion  shows,  I  think,  that  this 
was  an  error,  and  there  appears  now  a  necessity  for  inter- 
ference, if  the  praintifFs  are  to  have  the  opinion  of  the  full 
Court,  before  paying  over  a  large  sum  of  money,  which, 
in  the  event  of  a  reversal  of  the  judgment,  they  might 
have  difficulty  in  recovering  back. 

The  case  is  one  of  peculiarity,  or,  at  all  events,  of  a  kind 
not  of  frequent  occurrence,  and  the  desire  of  the  plaintiffs 
to  obtain  the  opinion  of  more  than  one  J udge  before  sub- 
mitting to  payment  of  so  large  a  demand  cannot,  I  think, 
be  considered  unreasonable.  They  have  offered  to  pay  the 
whole  amount,  or  part  of  it  to  the  defendants,  and  the 
balance  into  Court  pending  the  desired  rehearing  of  the 

been  before  me  at  the  trial,  there  would  have  been  judgment  against  the 
absent  defendant.  After  consultation  with  the  Chancellor  and  Mr. 
Justice  Proudfoot,  I  open  up  this  matter,  and  there  is  judgment  against 
the  absent  defendant,  W.  J.  Glasgow,  according  to  the  consent  minutes 
of  judgment  between  the  other  parties  which  is,  under  the  circumstances, 
I  think,  a  proper  judgment  to  be  pronounced  against  him,  the  defendant 
W.  J.  Glasgow,  on  this  motion  for  judgment. 
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cause,  without  prejudice  to  any  of  their  contentions.  But 
they  and  the  defendants  have  failed  to  agree  as  to  the 
proportion  of  the  same  that  should  be  so  paid  to  the 
defendants.  Counsel  for  the  defence  contended  that  the 
balance  of  convenience  is  in  favour  of  not  granting  the 
order  that  is  asked  by  the  motion  and  pointed  out  certain 
dangers  or  troubles  that  might  arise  in  respect  of  the 
collection  of  the  taxes,  &c.,  in  the  event  of  the  success  of 
this  motion,  but,  with  the  order  that  I  am  about  to  make, 
I  do  not  see  the  probability  of  these  or  any  of  them  arising. 

I  am  told  by  counsel  that  there  is  a  recent  decision  of 
the  Court  of  Appeal  which  is  an  authority  for  making  the 
order  to  expedite  the  rehearing  by  placing  the  cause 
at  the  head  of  the  list  of  causes  to  be  re-heard  at  the 
next  sittings  of  the  Court.  I  have  not  seen  that  case, 
but,  assuming  that  such  authority  exists,  I  am  of  the 
opinion  that  an  order  should  be  made  as  follows : 
staying  the  operation  of  the  judgment  so  far  as  it  had 
the  effect  of  dissolving  the  interim  injunction  until  such 
time  as  a  decision  upon  the  rehearing  of  the  cause  can  be 
had,  so  that  the  defendants  may  be  in  the  meantime 
restrained  from  proceeding  against  the  plaintiffs  for  the 
collection  of  the  taxes,  upon  the  plaintiffs  paying  without 
prejudice  to  any  of  their  contentions  into  (Jourt  to  the 
credit  of  this  cause  to  abide  the  further  c.rder  of  the  Court 
the  whole  amount  of  the  demand,  which  is  said  to  be 
$7)500  or  thereabouts,  and  directing  that  the  cause  be 
placed  first  in  order  upon  the  list  of  cases  to  be  reheared 
at  the  next  sittings  of  the  Court,  with  leave  to  the  defen- 
dants to  move  to  rescind  this  order  in  case  the  plaintiffs 
do  not  proceed  diligently  to  a  rehearing  of  the  cause,  and 
to  apply  for  payment  out  to  them  of  such  part  of  the 
money  as  they  may  be  advised.  I  have  not  a  copy  of 
the  injunction,  and  do  not  know  in  what  form  it  was.  It 
should  continue  only  so  as  to  restrain  proceedings  against 
the  plaintiffs.  Upon  any  application  for  payment  out  of 
money  particulars  can  be  set  forth  in  the  evidence,  and 
what  shall  appear  proper  done.  There  will  probably  then 
65 — VOL.  IX  O.K. 
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be  a  better  opportunity  of  seeing  what,  in  respect  of  the 
amount  to  be  paid  out,  is  correct  than  now. 

The  money  should  be  paid  into  Court  within  days, 
or  the  motion  refused.  It  may  be  that  some  inconvenience 
will  arise  to  the  defendants,  but  if  so  I  do  not  see  how  that 
can  be  avoided.  A  party  who  desires  the  opinion  of  more 
than  one  Judge  upon  a  matter  of  importance  involving 
questions  of  law  of  rare  occurrence,  and  who  is  willing  to 
pay  the  whole  amount  of  a  large  demand  into  Court  to  the 
credit  of  the  cause  in  the  meantime,  and  when  the  period 
is  so  short  before  the  sittings  of  the  Court,  presents  a  strong 
case  for  consideration.  I  feel  that  I  cannot  do  otherwise 
than  make  the  order.  As  to  the  costs  of  this  application, 
they  may  either  be  disposed  of  at  the  rehearing,  or  b}^  me  in 
Chambers  after  the  rehearing.  I  will  hear  the  parties  (if 
desired)  in  respect  of  any  matter  of  form,  or  any  proposed 
variation  which  may  be  thought  desirable  in  settling  the 
order. 

vSee  Wyld  v.  McMaster,  4  0.  R.  717.— Rep. 

A.  H.  F.  L. 


The  plaintiffs  afterwards  appealed  from  the  judgment 
of  Ferguson,  J.,  dismissing  the  action,  to  the  Divisional 
Court,  and  the  appeal  was  argued  on  February  12th,  1885, 
before  Boyd  C,  and  Proudfoot,  and  Ferguson,  J  J, 

S.  H.  Blake,  Q.  C,  and  Cassels,  Q.  C,  for  the  plaintiffs. 
The  statement  of  claim  shews  and  the  demurrer  admits 
that  the  amount  of  the  assessment  on  the  plaintiffs'  lands 
should  be  $80,000,  not  $243,321:  that  the  lands  were 
assessed  for  the  year  1884  at  $157,488 :  that  from  this- 
assessment  the  plaintiffs  appealed  to  the  Court  of  Revision 
of  the  municipality  of  Dysart,  as  being  too  high,  the  same 
property  having  been  assessed  the  previous  year  at 
$111,000  :  that  a  ratepayer  of  the  municipality  of  the 
name  of  Frederick  Dover,  brother  of  the  defendant  James 
Dover,  the  Reeve  of  the  municipality,  at  the  same  time 
appealed  against  the  plaintiffs'  assessment  as  being  too  low. 
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The  statement  of  claim  also  shews  and  the  demurrer 
admits  that  the  several  members  of  the  Court  of  Revision, 
before  their  election  as  members  of  the  Municipal  Council 
of  Dysart,  had  promised  to  raise  the  plaintiffs'  assessment 
at  the  Court  of  Revision  should  they  be  elected  to  be  mem- 
bers of  the  Municipal  Council,  which  would  constitute 
them  under  the  statute  members  of  the  Court  of  Revision 
for  the  mimicipality  :  that  a  majority  of  the  members  of 
the  Court  of  Revision,  together  with  some  of  the  officials 
of  the  Council,  had,  previous  to  the  sitting  of  the  Court  of 
Revision,  held  a  secret  meeting  and  concocted  a  scheme, 
whereby  other  ratepayers  of  the  municipality  should  be 
induced  to  appeal  against  their  own  assessment  as  being 
too  high,  so  as  to  give  the  Court  of  Revision  some  justifi- 
cation for  raising  the  plaintiffs'  assessment. 

The  statement  of  claim  also  shews  and  the  demurrer 
admits  that  it  was  arranged  at  the  secret  meeting  that 
Frederick  Dover  should  appeal  against  the  plaintiffs'  assess- 
ment as  being  two  low,  and  the  figures  to  which  the  plain- 
tiff's assessment  should  be  raised  were  also  fixed  by  the 
members  of  the  Court  of  Revision  present  at  the  secret 
meeting. 

It  also  appears  in  the  samq  way  that  the  Court  of  Revi- 
sion really  decided  the  appeal  before  they  met  as  a  Court. 

The  decision  of  the  said  Court  of  Revision  is,  therefore, 
void  and  invalid  as  being  part  of  a  pre-arranged  scheme  to 
raise  the  plaintiffs'  assessment. 

In  consequence  of  the  previous  conduct  of  the  mem- 
bers of  the  Court  of  Revision,  there  was  no  real  Court 
of  Revision  that  the  plaintiffs  could  appeal  to  from  the 
assessment  of  the  assessor,  the  persons  who  constituted 
the  Court  not  being  persons  who  coul<i  properly  form  a 
Court,  they  having  before  the  sitting  of  the  Court,  by 
their  fraudulent  conduct  referred  to,  which  was  at  the  time 
unknown  to  the  plaintiffs,  disqualified  themselves  from 
sitting  as  impartial  judges  on  the  plaintiffs'  assessment. 

The  whole  of  the  proceedings  before  the  Court  of 
Revision  being  a  farce,  and  a  mockery,  and  a  travesty 
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of  justice,  the  plaintiffs  did  not  have  such  a  hearing  before 
a  Court  of  Revision  as  they  were  entitled  to  have,  or  as  is 
contemplated  by  the  Assessment  Act,  and  the  decision  of 
the  said  Court  is  therefore  utterly  void  and  worthless. 

There  being,  therefore,  no  bond  fide  decision  by  a  com- 
petent Court  of  Revision,  there  was  nothing  for  the  appel- 
lants to  appeal  from  to  the  Stipendiary  Magistrate,  and 
therefore  they  were  not  bound  to  appeal  to  him. 

It  is  true  that  the  Statute  R.  S.  0.  Ch.  6,  Sec.  23  pro- 
vides for  an  appeal  to  the  Stipendiary  Magistrate,  but  he 
could  not  grapple  with  the  whole  case,  and  the  plaintiffs 
are  not  forced  to  go  to  him,  but  are  entitled  to  come  here  and 
get  the  judgment  of  this  Court  to  prevent  the  fraudulent 
scheme  being  carried  out.  It  is  not  the  assessment  but 
the  scheme  they  are  hghting  here :  Hedley  v.  Bates,  13 
Ch.  D.  498.  The  Court  does  not  care  whether  the  remedy 
is  by  prohibition,  injunction,  or  mandamus.  If  there  is  a 
w^rong,  they  will  apply  the  remedy.  The  Court  will  not 
limit  the  plaintiffs  to  the  remedy  they  have  asked,  eo 
nomine,  h\xi  will  get  to  the  justice  of  the  case,  and  will 
grant  the  proper  remedy.  Stannard  v.  Vestry  of  St  Giles, 
Cainherwell,20^Ch.  D.  190,  snstixins  Hedley  v.  Bates,  supra^ 
as  far  as  we  require  it.  [Boyd,  C. — If  your  argument  is  well 
founded  you  have  a  defence  to  the  collection  of  the  taxes.] 
Yes ;  but  we  are  not  compelled  to  wait  for  that ;  we  come 
at  once  to  this  Court  to  prevent  further  entanglements. 
[Boyd,  C. — Should  you  not  have  appealed  ?]  We  have  no 
judgment  to  appeal  from.  The  whole  thing  is  a  fraudu- 
lent scheme ;  we  put  it  broadly  on  that  ground,  and 
we  come  to  equity  to  stop  it.  Queen  v.  Lee,  9  Q.  B.  D. 
894,  shows  that  if  a  maofistrate  has  a  substantial  inter- 
est  which  might  give  him  a  bias  he  cannot  act.  If  an 
arbitrator  has  made  up  his  mind,  or  has  consulted  with 
one  of  the  parties,  it  is  a  fraud  on  the  other  parties  for 
him  to  sit  and  decide  as  disinterested :  Lord  Auckland 
v.  W estminster  Local  Board  of  i^'orks,  L.  R.  7  Ch. 
597.  See  also  Harrison's  Municipal  Manual,  4th  ed.,  632, 
651,  666,  676.    When  a  matter  is  based  on  fraud  it  is 
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never  conclusive  or  final,  and  an  assessment  that  is  void 
ah  initio  need  not  be  appealed  against :  Niclde  v.  Douglas, 
37  U.  C.  R.  51.    If  a  decree  has  been  obtained  by  fraud 
it  avails  nothing:  Earl  of  Bandon  v.  Becker,  S  CI.  & 
F.  479,  at  p.  500,  510  and  511.    There  has  been  no  find- 
ing in  this  case,  but  a  collusive  scheme.  A  Judge  in  Court 
is  not  responsible,  but  if  he  conspires  out  of  Court  he  is: 
Calder  v.  Halket,  3  Moore's  P.  C.  28,  at  p.  53  ;  Figgott 
on   Foreign  Judgments,  2nd  ed.,  106,  and  the  case  of 
Ahouloffy.  Oppenheimer,  cited  at  p.  108.    As  to  the  fraud 
see  Udell  v.  Atherton,  7  H.  &  N.  172,  at  181.    There  is 
a  difference  between  the  powers  of  the  Stipendiary  Magis- 
trate and  a  County  Judge.    R.  S.  0.  ch.  6,  sec.  23,  which, 
governs  this  case  gives  an  appeal  to  the  Stipendiary  Magis- 
trate only  against  a  decision  of  the  Court  of  Revision, 
while  R.  S.  0.  ch.  180,  sec.  59,  which  governs  ordinary 
cases,  gives  the  County  Judge  much  more  ample  powers. 
[Ferguson,  J. — Would  that  have   any  bearing  on  this 
case  ?]    Certainly.    There  was  no  decision  in  this  case. 
The  plaintiffs  would  have   had  to  go  to  an  appeal  on 
the  question  before  the  Court  of    Revision,  and  they 
could    not   have    shown    that  that    Court   could  not 
judicially  hear  the  case  through  fraud.    If  a  judgment  is 
voidable,  a  litigant  may  have  to  go  to  an  appellate  court  to 
set  it  right ;  but  if  it  is  void  he  is  not  forced  to  appeal 
against  it,  although  he  may  if  he  desires :   Duchess  of 
Kingston's  Case,  20  Howell's  State  Trials,  544  ;  Smith's  L.  C. 
8th  ed.,  749;  Camwell  v.  Sewell,  3  H.  &  N.  617,  at  646; 
Rogers  v.  Hadley,  2  H,  &  C.  227;  Wylds  v.'  Russell,  L. 
R.  1  C.  P.  722,  judgment  of  Willes,  J.  ;  Price  v.  Deiuhurst, 
8  Sim.  279  ;  Philipson  v.  Eo.rl  of  Egremont,  6  Q.  B.  587,  at 
605 ;  Queen  v.  the  Comviissioners,  &c.  of  Cheltenham,  1 
Q.  B.  475  ;  Churchwardens,  (&c.,  of  Birmingham  v.  Shaw, 
10  Q.  B.  868;  Berlin  v.  Orange,  1  E.  &  A.  R.285.    If  there 
is  no  distinction  between  being  void  for  want  of  jurisdiction 
and  for  fraud,  the  facts  as  to  the  fraudulent  scheme  may  not 
have  come  to  light  until  it  was  too  late  to  appeal,  when 
the  plaintiffs  would  be  barred  of  their  right  of  appeal, 
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surely  they  cannot  be  left  without  a  remedy.  The 
Chicago,  <&c.,  B.  W.  Co.,  v.  Cole,  75  111.  591;  Merrill  v. 
Humphrey,  24  Mich.  170;  Lefferts  v.  The  Board  of  Super- 
visors of  Calumet  Co.,  21  Wis.  697;  The  MilvjauJcee  Iron 
Co.  V.  The  Tow7i  of  Huhhard,  29  Wis.  56,  57,  58;  Squier  v 
Wilson,  lb  CP.  284;  Webster  v.  Read,\l  Howard,  437; 
Carpenter  v.  Hart,  5  Cal.  406.  The  assessment  is  illegal  if 
the  lands  are  assessed  en  bloc,  and,  although  the  statute  says 
the  assessment  is  final,  if  not  appealed  from,  still  if  the 
lands  were  sold  for  taxes  under  such  an  assessment  the 
Court  would  set  aside  the  sale  on  the  ground  of  the  bad 
assessment.  [Proltdfoot,  J. — A  good  case  on  that  point  is 
Fleming  v.  McNabb,  8  A.  K  656.]  Yes;  and  Hill  v. 
Macaulay,  6  0.  R.  251.  Then  as  to  the  question  of  costs. 
The  defendants  went  to  trial  on  a  defence  raised  by  plead- 
ings, and  they  only  demurred  at  the  trial,  and  the  plain- 
tiffs should  not  be  ordered  to  pay  any  more  costs  than  if 
the  demurrer  had  been  put  upon  the  record  in  the  first 
instance. 

McCarthy,  Q.  C,  and  Hudspeth,  Q.  C,  for  tlie  defen- 
dants. When  the  plaintiffs'  assessment  was  raised  by 
the  Court  of  Revision  there  was  no  necessity  to  resort  to 
any  other  Court  than  that  of  the  Stipendiary  Magis- 
trate. The  Court  of  Revision  is  constituted  by  Sec.  47  of 
the  Assessment  Act,  R.  S.  0.  ch.  180.  Sec.  49,  provides  for 
the  oath  of  office ;  under  sec.  53  the  Court  meets  and  tries. 
Sec.  56  deals  with  the  lists,  proceedings  and  trials.  It  is 
not  compulsory  that  the  assessor  should  be  heard  upon 
oath.  Sec.  57  provides  that  the  rolls  shall  be  valid  and 
bind  all  parties  concerned  notwithstanding  any  error,  &;c. 
The  Court  of  Revision  amended  the  roll  on  the  81st  May, 
or  we  must  presume  they  did,  and  then  they  were  functus 
officio  so  that  they  could  not  be  restrained  by  injunction 
on  the  11th  June  from  doing  what  the}'-  had  already  done. 
The  injunction  here  goes  further,  it  restrains  the  enforce- 
ment of  the  assessment.  The  municipality  have  no  power 
or  control  over  the  roll  after  it  is  revised,  and  they  cannot 
alter  or  change  it.    They  use  it  to  strike  their  rate.  This 
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Court  is  really  asked  to  vacate  a  judgment  obtained  by  F. 
Dover,  who  is  not  a  party  to  this  suit.  His  judgment  reduces 
his  assessment  by  increasing  the  plaintiffs,  and  he  cannot 
be  affected  by  these  proceedings.  [Proudfoot,  J. — On  the 
same  ground  you  might  say  all  the  residents  of  the  town- 
ship should  be  made  parties].  No,  Dover  would  be  suffi- 
cient, but  he  should  be  represented.  The  proper  remedy  is, 
to  bring  the  matter  up  by  certiorari,  and  quash  the  pro- 
ceedings ;  and  we  contend  this  Court  has  no  jurisdiction. 
When  the  Court  of  Revision  decides  on  an  increase  of  an 
a-fcsessment  the  Court  has  nothing  further  to  do;  but  the 
€lerk  alters  the  roll.  This  action  is  to  prohibit  a  Court 
from  carrying  out  a  decision,  and  is  different  from  Hedley 
V.  Bates,  13  Ch.  D.  498,  cited  by  my  learned  friends,  where 
the  Court  was  already  seized  of  the  case.  Barker  v.  Palmer j 
8  Q.  B.  D.  9,  decides  that  the  proper  remedy  is  an  appeal 
from  the  decision  and  not  a  motion  for  iDrohihition  :  Queen 
V.  The  Local  Government  Board,  9  Q.  B.  D.  (jOO,  and 
10  Q.  B.  809.  In  Ex.  ^jarte  Wake,  11  Q.  B.  D.  291,  it 
was  held  that  the  applicant  was  not  entitled  to  a  cer- 
tiorari. The  difference  betw^een  jprohihition  and  certi- 
orari is,  that  the  former  is  before  the  judgment,  and 
the  latter  after.  In  Queen  v.  Lee,  9  Q.  B.  D.  394,  the 
•certiorari  was  granted  because  one  of  the  magistrates 
was  interested,  and  could  not  sit.  This  Court  should 
leave  this  case  to  go  to  the  tribunals  provided  by  the  Legis- 
lature, and  if  relief  can  be  had,  will  not  interfere  by  pro- 
hibition ;  Yates  v.  Palmer,  6  D.  &  L.  283.  In  Re  Denton 
V.  Marshcdl,  1  H.  &  C.  654 ;  Buggin  v.  Bennett,  4  Burr. 
2,035  ;  Full  v.  Hutchins,  Cowp.  422,  Com.  Dig.  7  "Prohi- 
bition" D.  The  assessment  of  the  whole  township  is  stopped 
by  this  injunction.  There  is  nothing  to  show  that  the 
facts  in  this  case  came  out  after  it  was  too  late  to  appeal  to 
the  stipendiary  magistrate  :  Great  Western  R.  W.  Co. 
V.  Rogers,  27  U.  C.  R.  214  ;  Re  McLean  and  the  Corporation 
of  the  Township  of  Ops,  45  U.  C.  R.  335.  There  could  have 
been  ample  relief  by  the  appeal,  and  therefore  this  Court 
will  not  interfere.    This  judgment  on  the  pleadings  was 
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voidable  only,  and  not  void  :  Dimes  v.  Grand  Junction 
Canal,  3  H.  L.  Cas.  785.  Fraud,  it  is  said,  vitiates  any- 
thing ;  but  take  the  case  of  a  contract,  a  party  may  ratify 
it  if  he  chooses.  The  same  rule  applies  to  judgments: 
Clough  V.  The  London  and  N.  W,  R.  Co.,  L.  R.  7  Ex.  26; 
WyldesY.  Hussell,L.  R.  1  C.  P.  722.  There  is  no  evi- 
dence to  support  a  corrupt  motive.  When  assessments 
have  been  made  of  property  that  could  not  be  assessed 
the  assessment  is  void:  Scragg  v.  The  Corporation  of 
the  City  of  London,  26  U".  C.  R.  263  ;  The  Municipality  of 
the  Toivnship  of  London  v.  Great  Western  R.W.  Co.  17  TJ. 
C.  R.  262  ;  Nicholls  v.  Gumming,  1  S.  C.  R.  395  ;  The 
Queen  v.  The  Court  of  Revision  of  the  Town  of  Cornwall 
25  U.  C.  R.  286  ;  The  Township  of  Walsingham  v.  The 
Long  Point  Co.,  5  P.  R.  279.  In  Re  Ronald  and  the 
Village  of  Brussels,  9  P.  R.  232.  In  the  American  cases, 
the  collectors  were  proceeding  to  collect  the  taxes,  and  if 
that  was  the  case  here  the  plaintiffs  only  would  be 
affected ;  but  the  proceedings  in  this  action  completely 
paralyze  the  whole  municipal  assessment  of  the  township 
as  they  cannot  settle  their  rate.  [Boyd,  C. — Does  not  the 
same  rule  apply -to  municipal  governments  that  applies  ta 
secret  societies,  where  they  have  their  own  rules  of  govern- 
ment, and  must  carry  them  out  before  they  come  to  thia 
court  ?]  Yes,  and  the  cases  of  Essery  v.  Court  Pride  of 
the  Dominion,  2  O.  R.  596,  and  DawJcins  v.  Antrohus, 
17  Ch.  D  516,  show  that. 

Blake,  Q.  C,  in  reply.  Ledyard  v.  McLean,  lOGr.  139,, 
shows  that  this  Court  will  deal  with  exigencies  as  they 
arise. 

March  21,  1885.  Boyd,  C. — The  question  in  appeal 
is  to  be  disposed  of  as  on  a  demurrer  to  the  state- 
ment of  claim,  and  it  lies  within  a  narrow  compass. 
The  plaintiffs  complain  of  an  exorbitant  valuation  of 
lands  for  the  purposes  of  municipal  assessment  by  the 
local  Court  of  Revision,  and  aver  that  this  result  was 
arrived  at  by  a  preconcerted  scheme  among  the  councillors' 
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composing  that  Court.  It  is  alleged  that  they  were  so  inter- 
ested as  to  disqualify  them  from  being  judges,  and  that 
they  fraudulently  and  corruptly  decided  as  they  did.  The 
plaintiffs  seek  to  remove  the  whole  matter  touching  the 
ascertainment  of  the  proper  taxable  value  into  this  Court, 
and  to  enjoin  the  municipal  authorities  from  enforcing 
any  rate  beyond  one  based  on  a  value  of  $80,000.  The 
claim  of  the  plaintiffs  to  the  interference  of  this  Court  is 
not  an  absolute  right,  but  one  resting  on  judicipJ  discre- 
tion, and  in  my  opinion  that  discretion  was  rightly  exercised 
by  dismissing  the  action.  I  need  not  repeat  the  reasons  given 
by  Mr.  Justice  Ferguson,  with  which  I  agree.  Conced- 
ing that  the  decision  of  the  Court  of  Revision  was  a  fraudu- 
lent one,  and  that  it  is  vitiated  by  fraud,  that  is  a  ground 
which  can  be  properly  advanced  zo  procure  its  reversal  be- 
fore the  Stipendiary  Magistrate.  It  must  be  assumed  that  a 
competent  and  impartial  appellate  tribunal  is  to  be  found 
in  him  before  whom  the  matters  complained  of  may  be 
adjusted  speedily  and  inexpensively.  He  has  power  to 
deal  with  the  matters  in  question  in  the  most  ample  man- 
ner. He  is  not  limited  to  evidence  already  given  in  the 
earlier  steps  of  the  investigation ;  but  can  receive  evidence 
of  all  parties,  and  "  all  other  persons  whatsoever,"  R.  S.  0. 
oh.  180,  sec.  61.  The  appellants  in  a  case  like  this  need 
not  be  hampered  or  in  any  way  embarrassed  by  the  previ- 
ous determination  of  the  members  of  the  Court  of  Revision. 
Their  very  course  of  proceeding  if  verified  in  evidence  would 
afford  the  strongest  argument  for  disregarding  their  con- 
clusions, and  would  coerce  an  impartial  tribunal  into  an 
independent  investigation  in  order  to  fix  the  proper  basis  of 
taxation.  The  statute  intends  that  the  value  of  lands  shall 
be  fixed  by  the  municipal  authorities,  and  not  till  all  statu- 
tory means  have  been  exhausted,  should  recourse  be  had  to 
this  Court  for  relief.  It  is  to  be  inferred  upon  this  demurrer 
that  the  proper  value  of  the  lands  could  have  been  ascer- 
tained by  and  before  the  Stipendiary  Magistrate.  Why 
then  should  an  expensive  chancery  action  be  resorted  to  in 
order  to  reach  the  same  result  ?  Can  such  a  result  be 
66 — VOL.  IX  O.K. 
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attained  in  this  action,  and  by  the  machinery  of  this  Court  ? 
Are  all  the  proceedings  in  the  municipality  in  order  to 
complete  the  assessment  roll,  and  to  strike  the  rate  and  to 
proceed  to  its  collection,  to  be  suspended  till  the  Chancery 
action  is  tried,  probably  in  the  next  municipal  year  ? 

The  scheme  and  scope  of  this  action  is  in  effect  to  seek 
a  prohibition  against  the  Court  of  Revision  proceeding  any 
further,  and  to  remove  the  matter  of  the  assessment  by 
way  of  certiorari  to  this  Court.  If  the  finding  of  the  Court 
of  Revision  is  quashed  that  leaves  the  original  assessment, 
at  $157,488,  still  in  force.  The  appeal  from  this  cannot  be 
sent  back  to  be  properly  adjudicated  upon,  for  according 
to  the  plaintiffs'  pleadings  all  the  council  are  corrupt.  Is 
it  then  expedient  or  reasonable  to  ask  this  Court  to  become 
subsidiary  to  the  appellate  tribunal  created  by  Parliament^ 
and  to  undertake  the  duty  of  disposing  of  these  appeals, 
when  all  can  be  summarily  and  effectually  done  by  the 
the  Stipendiary  Magistrate  ?  No  authority  has  been  cited 
for  such  a  course,  and  I  do  not  think  one  should  be  made 
in  this  case  :  Attorney  General  v.  The  Corporation  of  Lich- 
field, 11  Beav.  182.  I  find  decisions  bearing  decidedly 
against  such  interference  by  the  Superior  Court  until  all 
subordinate  tribunals  have  been  tried,  among  which  I  may 
refer  to  Rex  v.  Justices  of  Somersetshire,  1  D.  &  R.  448 ; 
Colonial  Bank  of  Australasia  v.  Wilen,  L.  R.  5  P.  C, 
p.  450  ;  Plunkett  v.  Lord  Burlington,  1  Jur.  376 ;  See 
also  High  on  Extraordinary  Legal  Remedies,  par.  770  and 
771. 

Upon  the  question  of  costs  I  find  myself  unable  to  agree 
with  the  decision  in  appeal.  All  costs  have  been  given 
though  the  matter  went  off  upon  a  demurrer  ore  tenus 
The  defendants  did  not  place  a  demurrer  upon  the  record 
though  they  might  have  done  so,  and  had  they  done  so,  it 
would  have  been  competent  for  either  party  to  have  had 
this  preliminary  question  of  law  [argued  and  disposed  of 
before  the  trial.  The  defendants  are  to  blame  for  not 
having  thus  demurred,  and  they  should  not  be  allowed  to 
withhold  a  demurrer,  and  reap  large^costs  thereby,  which 
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would  not  in  all  probability  have  been  incurred  had  they 
by  their  pleadings  notified  the  plaintiffs  that  they  would 
object  to  the  plaintiffs'  right  to  litigate.  The  facilities 
afforded  by  the  Judicature  Act  for  demurring,  in  whole  or 
part,  to  the  pleadings  of  the  opposite  party,  and  for 
disposing  of  such  demurrers  at  an  early  stage  in  the  action, 
are  strong  arguments  against  awarding  more  costs  than  if 
the  party  raising  the  legal  objections  had  formally  demurred. 

The  later  English  cases  are  distinguishable  from  this. 
The  ground  of  objection  in  law  did  not  in  them  present 
itself  so  obviously  as  to  make  it  reasonable  to  demur,  and 
risk  all  upon  that  line  of  defence,  and  the  actions  were  liti- 
gated through  to  the  end  without  any  preliminary  question 
of  law  being  stated.  Each  case  must  rest  upon  its  own  cir- 
cumstances and  peculiarities:  Simpson  v.  Grant,  5  Gr. 
273. 

I  think  costs  of  the  motion  for  injunction  should  be 
given  to  the  defendants,  as  in  Barnsley  v.  Twihell,  7  Beav . 
31,  and  further  costs  should  be  given  thereafter  as  if  the 
defendants  had  successfully  demurred.  To  this  extent  the 
judgment  in  appeal  should  be  modified,  but  the  costs  of  this 
appeal  are  to  be  given  to  the  defendants. 

Proudfoot,  J. — When  this  case  came  before  me  on  a 
motion  for  an  injunction  the  allegations  with  regard  to 
the  conduct  of  the  members  of  the  Court  of  Revision  were 
such  that  it  seemed  to  me  proper  to  have  them  inquired 
into. 

The  defendants  at  the  hearing  did  not  go  into  evidence 
to  establish  the  truth  of  the  defence  they  have  placed  on 
record,  but  demurred  ore  tenus  to  the  statement  of  claim, 
a  demurrer  that  was  allowed  by  my  Brother  Ferguson . 
The  demurrer  was  on  the  ground  that  this  Court  had  no 
jurisdiction  to  entertain  what  was  said  to  be  practically  an 
appeal  from  the  Court  of  Revision;  that  the  proper  remedy 
in  such  a  case  was  to  appeal  to  the  Stipendiary  Magistrate. 

The  Assessment,  Act  R.  S.  0.  ch.  180,  sec.  59;  provides 
for  an  appeal  to  the  County  Court  Judge,  not  only  against 
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a  decision  of  the  Court  of  Revision  on  an  appeal  to  that 
court,  but  also  against  the  omission,  neglect,  or  refusal  of 
that  court  to  hear  or  decide  an  appeal. 

The  special  Act  for  the  Territorial  Division  of  Haliburton, 
R  S.  0.  ch.  6,  sec.  23,  gives  an  appeal  to  the  Stipendiary 
Magistrate  instead  of  the  Judge  of  the  County  Court  against 
any  decision  of  the  Court  of  Revision,  and  he  is  to  have  the 
like  powers  in  respect  of  such  appeals  as  are  performed  by 
the  County  Court  Judge  in  other  counties.  The  power  of 
the  Stipendiary  Magistrate  is  thus  more  limited  than  that 
of  the  County  Court  Judge,  as  it  does  not  extend  to  the 
omission,  neglect  or  refusal  to  decide. 

Section  61  of  the  Assessment  Act  gives  power  to  the 
County  Judge  to  take  evidence  upon  oath,  and  to  compel 
the  attendance  of  witnesses,  and  the  65th  section  makes  his 
decision  final. 

The  demurrer  admits  the  material  facts  of  the  state- 
ment of  claim  to  be  true. 

The  statement  of  claim  alleges   that   the   Court  of 
Revision  w^as  composed  of  the  defendants,  James  Dover 
Robert  McKelvie,  Sandford  McEvers,  Thomas  Moon,  and 
Joshua  Paul;  that  the  plaintiffs  appealed  against  the  assess- 
ment of  their  property  at  1157,488  as  too  high;  and  that 
Frederick  Dover,  a  brother  of  the  defendant  James  Dover,, 
at  the  same  time  appealed  against  the  assessment  of  the 
plaintiffs  as  too  low,  without  specifying  any  lands  as  being 
undervalued,  but  simply  that  the  assessment  of  the  plain- 
tiffs' wild  lands  was  too  low.    Some  settlers  also  appealed 
against  their  own  assessments  of  wild  lands  as  too  high. 
The  defendants,  James  Dover,  Robert  McKelvie,  Sanford 
McEvers,  Thomas  Moon,  and  Joshua  Paul,  are  the  only 
councillors  of  the  Municipality  of  Dysart,  and  as  such 
formed  the  Court  of  Revision.    At  a  meeting  of  the  court 
on  the  31st  May,  1884,  the  plaintiffs  gave  evidence  show- 
ing that  their  lands  had  been  assessed  the  previous  year  at 
$111,095,  and  since  then  a  good  deal  had  been  sold,  and 
their  estate  was  not  as  valuable  in  1884  as  the  previous 
years.    No  evidence  was  given  by  anyone  in  support  of  the 
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appeal  to  raise  the  plaintiffs'  assessment,  nor  was  the  asses- 
sor, who  was  in  court,  asked  a  single  question  on  the  sub- 
ject. Frederick  Dover  stated  that  his  wild  lands  in 
Dysart  were  assessed  at  $1.25  per  acre,  while  the  plain- 
tiffs' lands  in  Dysart  were  only  assessed  at  $1.00  per 
acre.  No  evidence  was  given  of  the  value  of  the  com- 
pany's lands  in  the  other  townships,  and  no  evidence 
was  given  of  the  value  of  any  specific  lands  of  the 
plaintiffs  in  Dysart  or  any  other  township.  The  Court 
of  Revision  then  called  upon  those  who  had  appealed 
against  their  own  assessments,  and  it  was  stated  to 
the  court  that  they  appealed  because  their  lands  were 
assessed  higher  than  the  plaintiffs,  but  no  evidence  was 
given  to  show  that  the  plaintiffs'  lands  were  of  equal 
value  to  theirs,  in  fact  no  evidence  was  given.  The  Court 
of  Revision  at  once  decided  to  confirm  the  assessment  of 
those  who  appealed  because  their  assessments  were  too  high, 
and  to  increase  the  assessment  of  the  plaintiffs'  lands  to 
$243,113.75,  being  an  increase  above  the  assessment  of  the 
previous  year  of  $132,073.75  :  that  the  plaintiffs  have  ascer- 
tained since  the  meeting  that  the  defendant  James  Dover, 
who  is  Reeve  of  the  township  of  Dysart,  had  previous  to  the 
sitting  of  the  court  settled  on  behalf  of  himself  and  the 
other  members  of  the  court  the  amount  by  which  they 
would  increase  the  plaintiffs'assessments  in  the  several  town- 
ships, and  it  was  for  this,  among  other  reasons,  that  the 
increase  was  made  on  the  plaintiffs'  wild  lands  generally 
in  each  township,  and  not  on  any  particular  lot.  The 
plaintiffs  have  also  since  ascertained  that  the  defendants 
Dover,  McKelvie,  McEvers,  Moon  and  Paul  procured  their 
election  as  councillors  partly  through  signifying  to  the 
electors  that  if  they  were  elected  the  plaintiffs'  assessment 
would  be  increased :  that  previous  to  the  meeting  of  the 
court  a  secret  meeting  of  James  Dover,  John  Young,  the 
Treasurer  of  Dysart,  William  Priest,  who  is  Clerk  of 
Dysart,  one  Alexander  Niven,  Frederick  Dover  and  other 
members  of  the  Court  of  Revision  was  held,  and  it  was 
arranged  by  them  that  the  municipality  should  be  canvas- 
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sed,  and  the  settlers  induced  to  appeal  against  their  own 
assessments  in  order  to  give  some  ground  for  the  Court  of 
Revision  to  raise  the  plaintiffs'  assessment.  Some  sixty  ap- 
peals were  procured  to  be  made  in  pursuance  of  this  con- 
clusion, and  the  appeal  by  Frederick  Dover  against  the 
plaintiffs'  assessment  was  also  arranged  at  that  meeting. 

The  plaintiffs  charge  that  from  the  whole  action  of  the 
Court  of  Revision  in  this  matter  and  of  the  individual 
members  previous  to  the  sitting  of  the  court,  that  the  said 
members  had  agreed  among  themselves,  previous  to  the 
holding  of  the  court,  to  increase  the  plaintiffs'  assessment  in 
the  manner  aforesaid,  and  that  what  took  place  at  the 
previous  secret  meeting,  and  the  procuring  appeals  to  be 
brought  by  the  settlers,  and  the  appeal  of  Frederick  Dover 
against  the  plaintiffs'  assessment,  and  the  action  of  the 
Court  of  Revision,  were  all  parts  of  a  fraudulent  and  im^ 
proper  arrangement  and  conspiracy  entered  into  before 
the  holding  of  the  court  by  the  members  of  the  court  in 
conjunction  with  Frederick  Dover,  Alexander  Niven,  John. 
Young,  and  others,  to  increase  the  plaintiffs'  assessment. 

The  members  of  the  Court  of  Revision  must  necessarily 
be  ratepayers,  and  so  interested  in  raising  the  assessment 
of  the  company,  but  this  is  not  such  an  interest  as  dis- 
qualifies them  from  adjudging  upon  these  appeals. 

The  ratepayers  however  are  entitled  to  have  a  fair  and 
honest  hearing,  and  the  opinion  of  the  court  upon  the 
evidence  produced  before  them. 

The  foregoing  statement  of  facts  show  that  the  action, 
of  the  court  was  a  mere  travesty  of  a  judicial  proceed- 
ing; and  the  function  of  the  court  in  this  respect  was 
judicial,  to  hear  an  appeal  from  the  assessor  and  to  decide 
whether  he  was  right  or  wrong. 

The  election  speeches  on  this  subject  were  improper 
the  candidates  did  not  say  that  the  propriety  of  increasing 
the  plaintiffs'  assessment  would  be  considered,  which  they 
might  very  well  have  done,  but  that  the  assessment  would- 
be  increased.    The  secret  meeting  prior  to  the  sitting  of 
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the  court,  when  a  conclusion  was  come  to  as  to  the  increase 
of  the  assessment  and  the  mode  of  carrying  it  out,  and 
the  action  of  the  court  itself,  in  deciding  in  opposition  to 
the  only  evidence  given  before  them,  appear  bo  me  to  estab- 
lish that  the  whole  was  a  fraudulent  arrangement  by  the 
members  of  the  Court  of  Ee vision,  by  which  they 
endeavoured  to  assess  the  plaintiffs'  property  at  more  than 
double  its  assessment  in  the  previous  year.  And  the 
defendants  admit  they  did  all  this  fraudulently. 

There  is  no  doubt  of  the  general  rule,  that  when  a 
statute  gives  a  specific  mode  of  relief,  and  directs  to  whom 
an  appeal  must  be  made,  and  that  his  decision  should  be 
final,  the  mode  pointed  out  by  the  statute  must  be  pur- 
sued. 

But  to  give  the  Stipendiary  Magistrate  jurisdiction  the 
Court  of  Revision  must  have  given  a  decision.  The  admis- 
sion that  the  action  of  the  court  was  fraudulent  in  effect 
determines  that  there  was  no  decision.  If  it  be  held  that 
a  judgment  is  void  when  the  court  has  been  misled  by  the 
fraud  of  the  litigants,  a  fortiori  must  it  be  void  when  the 
judgment  is  tainted  by  the  fraud  of  the  court  itself  Of 
the  many  cases  cited,  I  shall  only  refer  to  two,  which  seem 
to  me  to  suffice  for  the  disposal  of  this  case. 

In  Earl  of  Bandon  v.  Becker,  3  CI.  &  F.  479,  511,  Lord 
Brougham  quotes  with  approval  a  passage  from  the  argu- 
ment of  Mr.  Solicitor  General  Wedderburn  in  the  Duchess  of 
Kingston  s  Case,  where  a  judgment  had  been  obtained 
through  the  collusion  of  the  litigants:  "  There  is  no  judge,, 
but  a  person  invested  with  the  ensigns  of  a  judicial  office  is 
misemployed  in  listening  to  a  fictitious  case  proposed  to 
him;  there  is  no  party  litigating,  there  is  no  party 
defendant,  no  real  interest  brought  into  question."  And 
as  to  the  case  before  him  Lord  Brougham  proceeds:  "It 
is  not  an  irregularity,  it  is  not  an  error  which  is  here  com- 
plained of,  but  it  is  that  the  whole  proceeding  is  collusive 
and  fraudulent ;  that  it  cannot  therefore  be  treated  as  a 
judicial  proceeding,  but  may  be  passed  by  as  availing 
nothing  to  the  party  who  sets  it  up."    It  was  held  in  that 
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case  that  though  the  Court  of  Chancery  cannot  review  or 
correct  a  decree  of  the  Court  of  Exchequer,  yet  where 
sucli  decree  has  been  obtained  collusively  and  fraudu- 
lently, a  party  whose  interests  are  affected  by  it  may 
raise,  in  the  Court  of  Chancery,  either  as  actor  or  defender, 
a  question  as  to  its  validity. 

In  Abouloffv.Oppenheimer  Co.,  10 Q.  B.  D.  295,  the  same 
principle  was  held  to  govern  where  a  judgment  had  been 
obtained  in  a  foreign  court  through  the  fraud  of  the  plain- 
tiff, and  the  more  recent  cases  are  collected  there,  and  Lord 
•Coleridge  cites  with  approval  the  language  of  DeGrey,  C. 
J.,  in  the  JJuchess  of  Kingston's  Case,  2  Sm.  L.  C,  8th  ed., 
749,  th'it  "fraud  is  an  extrinsic  collateral  act,  which  vitiates 
the  most  solemn  proceedings  of  courts  of  justice.  Lord 
Coke  says :  it  avoids  all  judicial  acts,  ecclesiastical  or 
temporal." 

And  if  a  judgment  is  vitiated  and  void  from  the 
corrupt  and  fraudulent  acts  of  the  litigants,  shall  it  be  said 
the  corrupt  and  fraudulent  acts  of  the  judges  themselves 
will  not  avoid  it  ?  It  is  a  corruption  of  justice  at  its 
fountain.  And  a  litigant  has  much  more  reason  to  com- 
plain of  an  unjust  judge  than  he  has  of  an  unjust  antag- 
onist. 

It  was  argued,  however,  that  even  if  the  decisions 
complained  of  were  void,  still  there  ought  to  have  been 
an  appeal  to  the  Stipendiary  Magistrate,  who  might  investi- 
gate the  matter  and  correct  it.  I  not  do  think  this  was  the 
kind  of  proceeding  that  the  Legislature  intended  to  come 
before  that  officer.  His  duty  was  not  to  inquire  into 
fraudulent  proceedings  of  the  Court  of  Revision,  but  to 
consider  whether  an  honest  decision  was  to  be  revised.  In 
the  case  of  an  alleged  fraudulent  judgment  I  do  not  think 
the  jurisdiction  of  the  Superior  Courts  is  taken  away. 

It  was  then  argued  that  if  the  decisions  were  void  there 
was  no  decision,  and  that  it  was  the  case  of  an  omission 
to  decide,  and  that  the  Stipendiary  Magistrate  could  take 
evidence  and  determine  the  matter  himself.  It  is  probable 
that  the  County  Court  Judge  might  do  so,  but  the  authority 
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to  determine  when  there  has  been  an  omission  to  decide 
is  not  conferred  on  the  Stipendiary  Magistrate.  His  juris- 
diction is  confined  to  the  case  of  an  appeal  from  a 
decision. 

Besides,  it  appears  to  me  that  if  this  Court  has  jurisdic- 
tion, as  it  certainly  has  where  the  acts  complained  of  are 
vitiated  by  fraud,  we  cannot  refuse  to  entertain  the  suit 
because  the  plaintiffs  may  have  another  and  perhaps  a 
more  convenient  remedy. 

As  the  Chancellor  agrees  with  the  judgment  of  my 
Brother  Ferguson,  it  will  be  affirmed,  and  I  agree  in  the 
modification  of  it  in  regard  to  costs. 

G.  A.  B. 

Note. — The  plaintiffs  afterwards  appealed  to  the  Court  of  Appeal, 
but  the  appeal  was  disniissed.  Pending  a  further  appeal  to  the  Supreme 
Court,  a  settlement  was  arrived  at  between  the  parties,  the  municipality 
agreeing,  amongst  other  things,  that  the  plaintiffs'  assessment  should  be 
reduced  to  a  little  over  $73,000,  and  to  pay  all  the  costs  of  this  action  aa 
between  solicitor  and  client.  In  the  meanwhile  48  Vic.  ch,  42,  0.,  was 
passed,  by  sec.  16  of  which  the  law  as  to  appeals  from  Courts  of  Eevision 
is  altered. — Rep. 
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[CHANCERY  DIVISION.] 
Hammill  et  al.  V.  Hammill  ET  AL. 

Will — Construction — Effects. " 

A  testatrix  by  her  will,  after  giving  to  her  two  sons  a  certain  mortgage^ 
and  after  sundry  other  specific  bequests,  continued  :  "I  further  direct 
that  the  balance  of  personal  property,  consisting  of  notes  and  other- 
securities  for  money,  be  given  to  my  two  sons  aforesaid  *  *  alsa 
that  if  there  be  any  effects  possessed  by  me,  at  the  time  of  my  decease, 
that  the  same  may  be  divided  equally  in  value  among  my  grandchildren 
share  and  share  alike." 

The  testatrix  had  no  real  estate  at  the  date  of  the  will,  but  she  afterwards, 
in  her  lifetime  collected  the  money  due  on  the  mortgage,  and  invested 
it  and  other  funds  in  the  purchase  of  land  of  which  she  died  seized. 

Held,  affirming  the  decision  of  Proudfoot,  J. ,  that  the  grandchildren  were 
entitled  to  the  said  lands,  as  well  as  to  the  personal  estate,  of  which  the 
testatrix  died  seized  and  possessed,  not  specifically  disposed  of  by  the 
will. 

This  was  a  motion  by  way  of  appeal  by  the  plaintiffs 
from  the  judgment  of  Proudfoot,  J.,  reported  6  0.  R.  681. 

G.  Moss,  Q.  C,  for  the  plaintiffs.  "  Effects"  standing^ 
alone  means  only  personal  effects :  Oamfield  v.  Gilbert,  3 
East  516.  The, meaning  to  be  attached  to  effects  depends 
upon  the  context.  If  it  appears  that  it  is  intended  to  be 
confined  to  personal  property,  it  will  be  so  confined,  but  if 
it  appears  to  have  been  meant  to  include  real  property,  it 
will  be  so  construed  :  Smyth  v.  Smyth,  8  Ch.  D.  561.  See 
also  Jones  v.  Robinson,  3  C.  P.  D.  344.  Jarman  on  Wills^ 
5th  Am.  ed.,  vol.  2,  p.  315,  seq.,  collects  the  cases. 

/.  Maclennan,  Q.  C,  for  the  defendants.  If  "effects"  is- 
large  enough  in  itself  to  cover  real  estate,  the  appellants 
must  shew  there  is  something  which  cuts  down  its  meaning. 
The  authorities  are  clear  that  "  eflfects  "  is  sufiicient  unless- 
qualified  to  include  real  estate:  Marquis  of  Titchfield  v. 
Horncastle,  7  L.  J.  Ch.  279 ;  S.  G.  2  Jur.  610 ;  Milsome  v. 
Long,  3  Jur.  N.  S.  1073.  These  two  cases  give  us  the 
authority  of  Lords  Langdale  and  Hatherley.  Smyth  v. 
Smyth,  8  Ch.  D.  561,  follows  this  last  case.  We  must  suc- 
ceed unless  the  qualifying  word  "personal"  in  the  first 
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member  of  the  sentence,  ia  to  be  carried  into  the  second. 
Jones  V.  Rohinson,  is  an  illustration  of  a  qualifying  word 
being  used.  I  would  refer  also  to  McKidd  v.  Brown,  5  Gr. 
633;  Doe  d.  Evans  v.  Evans,  9  A.  &  E.  719  ;  Wilson  v. 
Major,  11  Ves.  205.  There  is  nothing  here  to  restrict  the 
meaning  of  "  effects." 

C.  Moss,  Q.  C,  in  reply.  As  to  "  effects"  ex  vi  termini 
carrying  real  estate,  the  words  of  Lords  Langdale  and 
Hatherley  are  mere  dicta.  Doe  d.  Hick  v.  Dring,  2  M.  & 
S.  44)7,  is  direct  authority  the  other  way.  Doe  d.  II oar e  v- 
Earles,  15  M.  &  W.  450,  cites  the  Tifcchfield  case.  It  was 
held  the  remainder  in  fee  did  not  pass  with  "  effects." 

December  18th,  1884.  Boyd,  C. — I  am  of  opinion  that 
the  words  in  this  will,  "  also  if  there  be  any  other  effects 
possessed  by  me  at  the  time  of  my  decease,"  are  compre- 
hensive enough  to  carry  any  lands  owned  by  the  testatrix 
at  her  death.  According  to  some  of  the  dictionaries 
"  effects  "  means  "  things  attained,  acquired,  possessed  "  : 
Richardson's  diet.;  and  in  Wharton's  law  dictionary  "pro- 
perty "  is  given  as  the  hrst  meaning.  In  the  earlier  cases 
there  is  much  conflicting  opinion  among  the  Judges  as  to 
the  primary  and  proper  meaning  of  this  word.  Lord 
Mansfield,  in  1775,  said:  "I  take  effects  to  be  synonymous 
to  worldly  substance,  which  means  whatever  can  be  turned 
to  value,"  and  he  defined  "  substance  "  as,  every  property  a 
man  has  :  Hogan  v.  Jackson,  Cowp.  304,  307.  In  1808 
Sir  Wm.  Grant  adopted  Lord  Mansfield's  definition  of 
"effects,"  as  meaning  property  or  worldly  substance  in 
Campbell  v.  Prescott,  15  Yes.  at  p.  507,  and  with  them 
agreed  Lord  Langdale,  in  Titchfield  v.  Horncastle,  L.  J_ 
7  Ch.  279,  who  there  thus  expressed  himself:  "I  am  not 
aware  that  the  word  effects  may  not  be  as  applicable  to 
real  estate  as  to  personalty." 

In  the  King  v.  Aslett,  1  B.  &  P.  N.  R.  12,  Lord  Alvanley 
said,  that  "  the  word  effects  is  a  very  large  and  general 
term,  and  is  confined  to  no  particular  description  of  pro- 
perty either  in  specie  or  value." 
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On  the  other  hand  Doe  d.  Hick  v.  Bring,  2  M.  &  S.  448, 
(1814),  is  the  first  decision  upon  the  neat  point  that  the 
word  "  effects"  unaided  by  the  context  includes  only  things 
personal  and  will  not  per  se  pass  realty.  Dicta  to  that 
effect  had  been  before  this  reported  in  Camfield  v.  Gilbert, 
3  East,  at  p.  521  (1803),  where  Lord  Ellenborough  said 
that  effects  in  its  natural  signification  means  personal 
effects,  and  Le  Blanc,  J.,  said  that  effects  standing  alone 
must  certainly  be  taken  to  mean  personalty. 

The  decision  in  Doe  d.  Hick  v.  Dring,  was  accepted  and 
followed  by  Gifford,  M.  R.,  in  Henderson  v.  Farhridge,  1 
Euss.  479  in  1826,  and  by  the  majority  of  the  Court  of 
Exchequer  in  Doe  d.  Haw  v.  JEarles,  15  M.  &  W.  450  in 
1846. 

The  argument  of  Holroyd  (afterwards  Judge,)  in  Doe  d. 
Hick  V.  Dring,  was  very  forcible  and  has  really  prevailed 
in  more  modern  decisions.  It  is  thus  reported  at  2  M.  &  S. 
450  :  "Effects,  in  its  etymology  is  derived  from  efficio,  to 
accomplish,  and  means  such  things  which  a  man  has  gained 
or  acquired,  and  in  a  more  general  sense,  which  he  hath. 
It  is  synonymous  with  a  man's  substance  or  all  he  is  worth ; 
and  a  devise  of  all  he  is  worth  has  been  held  per  se  to 
pass  the  real  estate."  Huxtep  v.  Brooman,  1  Bro.  C.  C. 
437. 

Thus  we  find  in  1857  a  direct  decision  opposed  to  Doe  d. 
Hick  V.  Dring,  by  Sir  John  Romilly,  in  Phillips  v.  Beal, 
25  Beav.  25,  who  held  that  a  division  of  "  the  whole  of  a 
man's  effects,"  is  sufficient  to  pass  the  real  estate.  Again 
in  the  same  year  there  is  a  decision  having  the  same 
tendency  of  Wood  V.  C,  in  Milsome  v.  Long,  3  J ur.  N.  S. 
1073.  Doe  d.  Hick  v.  Dring,  was  expressly  dissented  from 
in  1876,  by  Malins,  V.C.,  in  Glover  v.  Chancellor,  referred 
to  in  8  Ch.  D.  pp.  563,  565,  (also  noted  W.  N.,  '76,  p.  152), 
and  again  two  years  later  in  the  reported  case  of  Smyth 
V.  Smyth,  8  Ch.  D.  561.  The  rules  of  construction  laid 
down  in  that  case,  which  Proudfoot,  J.,  has  followed,  and 
the  interpretation  then  given  to  the  word  "  effects,"  are 
without  going  into  more  recondite  law  sufficient  to  sup- 
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port  the  judgment  now  under  review.  The  earlier  autho- 
rities, now  to  be  treated  as  over-ruled,  influenced  by  a  canon 
of  construction  then  deemed  sacred,  leaned  strongly  against 
the  disherison  of  the  heir,  whereas  the  later  decisions 
proceed  upon  a  contrary  principle,  and  lean  strongly  against 
any  construction  that  involves  intestacy. 

A  case  not  cited  diiring  the  argument  decided  in  1880, 
(two  year  later  than  Smyth  v.  Smyth,)  affords  evidence 
that  the  Lords  of  the  Privy  Council  take  the  same  view  as 
Sir  Richard  Malins  of  the  scope  of  the  word  "  effects"  per 
se  in  a  testamentary  instrument.  In  The  Attorney -General 
for  British  Honduras  v.  Bristowe,  L.  R.  6  App.  Cas.  143^ 
at  p.  149,  Sir  Montague  Smith  is  thus  reported :  "  It  has 
been  urged  that  the  word  "  effects"  would  not  carry 
"  Grant's  work,"  if  that  were  to  be  treated  as  landed  pro- 
perty .  .  Their  Lordships  think  that  the  word  "  effects'* 
would  pass  land." 

I  agree  generally  with  the  judgment  of  Proudfoot,  J.  I 
see  no  difficulty  in  reading  the  clause  of  the  will  in  ques- 
tion which  I  have  already  quoted,  as  quite  distinct  from, 
and  not  controlled  by  the  earlier  words  relating  to  the 
"balance  of  personal  property."  The  judgment  should  be 
affirmed,  with  costs. 

Ferguson,  J. — Mr.  Justice  Proudfoot  followed  Smyth  v. 
Smyth,  8  Ch.  D.  561.  I  think  he  was  right,  and  that  the 
judgment  should  be  affirmed,  with  costs.  All  the  cases 
cannot,  I  think,  be  reconciled. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Williams  v.  Roy  et  al. 

Will — Charitable  legacy — Uncertainty — Division  among  rival  claimants — 
Gift  to  benevolent  institutions  in  general  of  a  specified  place — Construction 
— Executors — Compensation  fixed  by  will — 37  Vic.  c.  9 — R.  S.  0.  c.  107, 
sees.  86-41. 

■O.  W.  by  his  will  bequeathed  |1,000  to  "The  Protestant  Orphans'  Home 
for  Boys  in  Toronto."  The  evidence  shewed  that  there  were  two  insti- 
tutions, either  of  which  might  have  been  intended  by  the  testator. 

Held,  that  the  legacy  should  be  divided  between  them. 

Or.  W.  also  bequeathed  to  ' '  the  Benevolent  Institutions  and  Charities  of 
Owen  Sound,  $1,000,  to  be  distributed  as  my  executors  shall  deem 
meet. " 

Held,  that  the  testator  intended  a  bequest  to  the  Municipal  Corporation 
of  Owen  Sound,  to  be  distributed  as  the  executors  should  direct. 

G.  W,  also  by  the  said  will  directed  his  executors  "  to  retain  for  their  own 
use  and  benefit  the  sum  of  $200  each,  in  lieu  of  all  charges  for  their 
services  in  performing  the  duties  imposed  on  them  as  executors  of  this 
my  wilL" 

Held,  that  under  no  circumstances  could  the  executors  who  had  accepted 
probate  claim  a  larger  sum  than  the  amount  specified  as  compensation 
for  their  services. 

DeniHon  v.  Derdson,  17  Gr.  306,  doubted. 

Se.mble,  that  if  an  executor  refused  otherwise  to  act,  and  if  it  was  found 
impracticable  to  deal  with  those  entitled  to  the  assets,  the  Court  would 
have  jurisdiction  to  permit  the  compensation  given  by  the  statute  to  be 
awarded  to  him  on  condition  of  his  relinquishing  what  was  given  to  him 
by  the  will. 

This  was  an  action  for  the  administration  of  the  estate 
of  George  Williams,  deceased,  who  died  on  September  21st, 
1876,  leaving  a  will  dated  October  29th,  1875,  whereby  he 
first  bequeathed  certain  pecuniary  and  specific  legacies, 
amongst  which  were  the  following  : 

"I  give  and  bequeath  to  the  Protestant  Orphans'  Home  for  Boys  in 
Toronto  the  sum  of  $1,000,  to  be  paid  to  the  manager  thereof  foi  the 
l)enefit  of  the  Institution.  I  give  and  bequeath  to  the  Orphan ,  Girls' 
Home  in  Toronto  the  sum  of  $1,000,  to  be  paid  to  the  manager  thereof 
for  the  benefit  of  the  Institution.  I  give  and  bequeath  to  the  Benevolent 
Institutions  and  Charities  of  the  town  of  Owen  Sound  $1,000,  to  be  dis- 
tributed as  my  executors  shall  deem  meet,  and  as  soon  after  my  death  as 
they  can  find  it  convenient. " 

He  then  proceeded  as  follows  : 

"  I  hereby  authorize  and  direct  my  said  executors  to  sell  and  convert 
into  money  either  by  private  sale  or  public  auction,  or  partly  by  private 
sale  and  partly  by  public  auction,  all  my  real  and  personal  property  of 
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every  nature  and  kind  not  hereby  specially  devised  or  bequeathed,  and 
to  retain  for  their  own  use  and  benefit  the  sum  of  $200  each  in  lieu  of  al  1 
charges  for  their  services  in  performing  the  duties  hereby  imposed  on 
them  as  the  executors  of  this  my  will,  and  to  pay  all  my  just  and  lawful 
debts,  funeral  and  testamentary  expenses,  and  all  the  legacies  hereby 
bequeathed,  and  otherwise  perform  the  directions  of  this  my  will. " 

He  then  appointed  W.  Roy  and  D.  Christie  his  execu- 
tors. 

The  plaintiff,  who  was  the  testator's  widow,  alleged  in 
her  statement  of  claim  that  the  executors  declared  them- 
selves unable  to  fully  administer  the  estate  without  the 
direction  of  the  Court :  submitted  that  the  charitable 
bequests  were  void  for  uncertainty,  there  being  more  than 
^ne  charitable  institution  in  Toronto  both  for  boys  and 
girls  designated  as  in  the  said  will  and  there  being  no 
organized  benevolent  or  charitable  institutions  in  the  town 
of  Owen  Sound:  and  she  claimed  administration  of  the 
estate  by  the  Court. 

The  defendants  were  the  executors,  the  Attorney-General 
of  Ontario,  the  Boys'  Home  of  the  city  of  Toronto,  the 
Girl's  Home  and  Public  Nursery  of  the  city  of  Toronto, 
and  the  Orphans'  Home  and  Female  Aid  Society,  also  of 
the  city  of  Toronto. 

The  action  came  on  for  trial  at  Owen  Sound  on  March 
17th,  1885,  before  Boyd,  C. 

Lane,  Q.C.,  for  the  plaintiff. 
Creasor,  for  the  executors. 

Lash,  Q.  C,  for  the  Attorney-General  of  Ontario,  the 
Girls'  Home,  and  the  Boys'  Home. 
Greer,  for  the  Orphans'  Home. 

Evidence  was  given  that  the  Boys'  Home  was  for  desti- 
tute boys,  not  exclusively  orphans:  that  as  a  rule  the  boys 
admitted  had  lost  one  or  both  parents  ;  and  as  a  rule 
neither  parent  contributed  to  their  support :  that  it  was 
altogether  a  Protestant  institution,  though,  as  an  exceptional 
thing,  a  Roman  Catholic  was  sometimes  admitted:  that  the 
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Board  was  composed  entirely  of  Protestants:  that  there 
was  an  institution  in  Toronto  called  the  House  of  Provi- 
dence which  was  a  Roman  Catholic  institution  and  took  in 
both  boys  and  girls :  that  the  Girls'  Home  and  Public 
Nursery  was  always  called  the  Girls'  Home,  and  provided 
for  girls  in  the  sam.e  sort  of  way  as  the  Boys'  Home  did 
for  boys,  and  w^as  of  the  same  Protestant  character :  that 
the  Boys'  Home  was  called  the  Protestant  Orphans'  Home 
in  famihar  parlance:  that  there  was  no  institution  in 
Toronto  called  the  Protestant  Orphans'  Home  for  boys  : 
that  the  Orphans'  Home  and  Female  Aid  Society  was 
almost  always  known  as  the  Protestant  Orphans'  Home  : 
that  it  was  for  boys  and  girls  :  that  children  of  all  denomi- 
nations were  accepted  by  it,  and  all  brought  up  as  Protes- 
tants: that, the  managers  were  from  all  denominations:  thai 
preference  •  was  given  to  those  who  were  orphans  as  to 
both  parents:  that  there  was  generally  a  greater  proportion 
of  boys  in  it  than  girls,  but  they  were  about  in,  equal 
numbers :  that  on  two  separate  occasions  the  testator  had,, 
while  in  Toronto,  spoken  w^ell  of  the  Boys'  Home  :  that  the 
Municipal  Council  of  Owen  Sound  had  a  benevolent  fund 
which  was  used  every  year  for  benevolent  purposes. 

On  the  argument  the  following  were  referred  to :  46 
Yic.  ch.  18,  sec.  482,  sub-sec.  12 ;  Ih.  sec.  50 ;  Gillies  v, 
McConochie,  3  0.  R.  203;  24  Vic.  ch.  114,  sub-sec.  12  ; 
14-15  Vic.  ch.  34;  36  Vic.  ch.  151,  0.;  Bennett  v. 
Hayter,  2  Beav.  81  ;  Re  the  Clergy  Society,  2  K.  &  J.  615  ; 
1  Jarm.  on  Wills,  4th  ed.,  vol.  i.,  p.  376. 

Boyd,  C,  held  that  by  the  "  Orphan  Girls'  Home  in 
Toronto,"  the  testator  clearly  intended  the  Girls' Home  and 
Public  Nursery,  and  they  were  entitled  to  the  whole 
legacy  of  $1,000;  but  that  there  being  doubts  as  to  whether 
the  testator  meant  the  Boys'  Home  or  the  Orphans'  Home 
by  the  "Protestant  Orphans'  Home  in  Toronto,"  that 
bequest  should  be  divided  equally  between  those  two 
institutions :    that  by  the  bequest  to  the  charities  of 
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Owen  Sound  the  testator  intended  a  bequest  to  the 
municipal  corporation  of  Owen  Sound,  to  be  distributed 
as  the  executors  should  direct ;  and  said  that  the  executors' 
accounts  might  be  submitted  to  the  plaintiff  and  the  other 
parties,  and  referred  to  the  Master  if  any  one  desired  it; 
and  reserved  further  directions. 

Afterwards  by  agreement  between  all  the  parties  the 
following  special  case  was  submitted  to  the  learned  Chan- 
cellor : 

"  The  will  in  question  in  this  action  contained  the  follow- 
ing clause : 

*  I  hereby  authorize  and  direct  my  said  executors  to  retain  for  their 
own  use  and  benefit  the  sum  of  two  hundred  dollars  each,  in  lie  a  of  all 
charges  for  their  services  in  performing  the  duties  imposed  on  them  as 
executors  of  this  my  will.' 

The  executors  have  each  received  the  sum  of  $200,  and 
they  claim  to  be  entitled  between  them  to  receive  as  a 
compensation  the  further  sum  of  $580. 

It  is  admitted  that  the  amount  thus  claimed  would  be  a 
proper  sum  for  the  executors  to  obtain  in  addition  to  the 
$400  mentioned  in  the  will,  if  they  are  not  precluded  from 
making  any  further  claim  by  the  above  clause  in  the  will. 

The  parties  interested  agree  to  submit  the  question  of 
the  executors'  right  to  the  Honourable  the  Chancellor  of 
Ontario,  and  agree  to  the  question  being  argued  before  the 
Honourable  the  Chancellor  at  Osgoode  Hall,  Toronto,  on 
Saturday  the  30th  day  of  May  instant,  who  is  to  be  con- 
sidered as  exercising  the  jurisdiction  of  a  Judge  of  a  Sur- 
rogate Court  as  well  as  that  of  a  Justice  of  the  High 
Court  in  the  premises." 

This  came  up  for  argument  on  May  30th,  1885. 

Lash,  Q.  C,  for  the  Girls'  Home. 
//.  Murray,  for  the  Orphans'  Home. 
A.  H.  F.  Lefroy,  for  the  Boys'  Home. 
N.  Hoyles,  for  the  executors. 

08 — VOL.  IX  O.K. 
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The  followiag  were  cited :  R.  S.  0.  ch.  107,  sees.  36-41 ; 
Denison  v.  Denison,  17  Gr.  306  ;  Boys'  Home  of  the  City 
of  Hamilton  v.  Lewis,  4  0.  R.  18  ;  Perry  on  Trusts,  2nd 
ed.,  Vol.  2,  sec.  919  ;  College  of  Charleston  v.  Wellington, 
23  Rich.  Eq.  (S.  ,C.)  195  ;  Lewin  on  Trusts,  7th  ed.  p.  541 ; 
Freeman  v.  Fairlie,  3  Mer.  24 ;  Kennedy  v.  Pingle,  27 
Gr.  305. 

June  10th,  1885.  Boyd,  C. — Out  of  deference  to  Deni- 
son  V.  Denison,  17  Gr  30o,  I  have  had  doubts  as  to  the 
proper  manner  of  disposing  of  this  case  ;  but  my  conclusion 
is  adverse  to  the  executors'  claim.    Denison's  Ca.se  may 
have  been  rightly  decided  as  it  was  and  when  it  was,  in 
1870,  but  I  should  hesitate  now  to  follow  it,  even  in  a  case 
where  the  language  of  the  will  was  identical  with  the  will 
there  under  consideration.    Here  the  testator's  language 
is  very  precise,  and  in  these  words  :  "  I  hereby  authorize  and 
direct  my  executors  to  retain  for  their  own  use  and  benefit 
the  sum  of  $200  each  in  lieu  of  all  charges  for  their  services 
in  performing  the  duties  hereby  conferred  on  them  as 
executors  of  this  my  wdll."     It  was  thought  that  the 
language  used  in  the  Denison  will  did  not  import  that 
"compensation"  was  thereby  intended;  no  such  doubtful 
meaning  can  be  attached  to  the  clause  I  have  quoted.  In 
1874,  the  Legislature  passed  an  Act  relating  to  the  com- 
pensation of  trustees  and  executors  (37  Vic.  c.  9)  in  which 
the  principle  is  laid  down  that  the  Court  is  not  to  fix  the 
allowance  where  the  testator  has  himself  provided  what  it 
shall  be.     That  is  a  most  reasonable  rule,  and  one  of 
general  application,  one  indeed  to  which  the  Court  should 
give  effect  without  requiring  a  parliamentary  declaration 
-as  to  its  propriety.     The  testator  stipulates  what  shall 
be  paid  to  the  executors,  and  they,  knowing  the  terms 
accept  probate  and  thereby  accede  to  what  is  offered  as 
their  compensation.    No  such  disastrous  consequences  wil 
follow  from  this  line  of  decision  as  were  suggested  during 
the  argument.    If  the  executors  named  do  not  like  the 
terms  they  need  not  act ;  if  they  do  not  act  there  will  be 
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no  difficulty  in  getting  as  administrator  one  or  other  of 
the  beneficiaries  under  the  will.     That  is  one  solution,  if 
the  executor  does  not  act.    Another  is,  that  if  any  special 
reason  exists  for  inducing  the  executor  named  to  take  out 
probate,  and  the  terms  of  compensation  in  the  will  are 
inadequate,  he  ma^^  bargain  with  those  interested  for  the 
.statutory  allowance,  as  a  condition  of  acting.    No  possible 
objection  could  be  made  to  such  an  arrangement,  and 
it  was  a  common  device  in  former  days  when  no  pay- 
ment to  trustee  or  executor  was  allowed,  to  make  a  prior 
bargain  with  the  beneficiaries.     The  Court  was  jealous  in 
sanctioning  such  bargains  and  scrutinized  them  strictly, 
but  the  necessity  for  such  supervision  would  not  apply 
where  only  what  the  statute  sanctioned  was  claimed. 
A  possible  case  may  arise  where  no  administrator  can  be 
got  to  act,  and  where  it  is  impracticable  to  deal  with  those 
entitled  to  the  assets.    I  do  not  doubt  in  such  a  case  (in 
order  to  prevent  destruction  and  loss),  that  the  Court 
would  have  jurisdiction  to  permit  the  compensation  given 
by  the  statute  to  be  awarded  to  the  executor  on  condition 
of  his  relinquishing  what  is  given  to  him  by  the  will,  but 
such  an  application  should  be  as  a  rule  before  probate,  and 
very  clear  proof  should  be  made  as  to  the  inadequacy  of 
what  is  fixed  by  the  will. 

No  order  will  be  made  for  further  compensation  to  these 
executors.  Costs  of  all  parties  will  be  fixed  by  the  regis- 
trar, and  may  be  deducted  out  of  the  fund  in  hand. 

I  may  just  note  that  I  have  disposed  of  this  application 
on  broad  grounds.  I  do  not  rest  on  the  letter  of  the 
statutes.  Some  difficulty  would  arise  if  a  literal  reading 
were  given  to  the  law  as  found  in  K  S.  O.  ch.  107, 
sees.  36-41.  These  sections  should  be  read  as  all  m  ^mri 
materid  though  it  is  rather  unfortunate  phraseologically, 
that  section  39  should  be  limited  by  the  revisors  to  the 
three  preceeding  sections,  and  that  the  defiuition  of 
"trustee"  as  meaning  "executor,"  in  section  36  should  be 
limited  to  the  four  following  sections,  in  three  of  which 
that  word  does  not  appear.    It  would  be  absurd  so  to 
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read  the  law  as  to  fetter  this  Court  by  the  sections 
which  are  grouped  under  the  heading  "  Allowance  to 
Trustees!'  and  leave  the  Surrogate  Judge  under  section  41 
to  pass  by  the  rate  of  compensation  fixed  by  the  will, 
because  that  section  is  entitled  "Allowance  to  Executors." 
The  intention  of  the  whole  law  is  too  plainly  manifest  to 
be  disregarded  and  the  principles  laid  down  in  the  statute 
should  equally  apply  to  all  forums  and  Courts  dealing 
with  the  same  subject-matter. 

A.  H.  F.  L. 
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Regina  V.  Arscott. 


Wagrant  Act — Construction  of — Crime — Warrant  of  commitment — Appeal 
to  Sessions — Subsequent  warrant  of  convicting  magistrate — R.  S.  0.  ch. 
70 — Jurisdiction  under — Habeas  corpus — Certioriari — Marking  writ  in 
margin — Effect  of. 

The  Vagrant  Act,  32  &  33  Vic.  ch.  2§,  D.,  declares  certain  persons  or 
classes  of  persons  to  be  vagrants,  amongst  others,  ' '  all  common  prosti- 
tutes or  night  walkers  wandering  in  the  fields,  public  streets,  or  high- 
ways, lanes,  or  places  of  public  meeting,  or  gathering  of  people,  not 
giving  a  satisfactory  account  of  themselves,  all  keepers  of  bawdy  houses 
and  houses  of  ill-fame,  or  houses  for  the  resort  of  prostitutes,  and  per- 
sons in  the  habit  of  frequenting  such  houses,  not  giving  a  satisfactory 
account  of  themselves  and  "shall  upon  conviction  be  deemed  guilty 
of  a  misdemeanour,  and  punishable,"  &c. 

Held,  that  the  Act  does  not,  on  its  true  construction,  declare  that  being  a 
prostitute,  &c.,  makes  such  persons  liable  to  punishment  as  such  ;  but 
only  those  who  when  found  at  the  places  mentioned,  under  circum- 
stances suggesting  impropriety  of  purpose,  on  request  or  demand  are 
unable  to  give  a  satisfactory  account  of  themselves. 

On  the  conviction  of  the  prisoner  herein  she  was  committed  to  custody 
under  a  warrant  issued  by  the  convicting  magistrate.  She  gave  bail  and 
was  discharged  from  custody  under  33  Vic.  ch,  27,  sec.  1.  On  the 
appeal  being  heard,  the  prisoner  was  found  guilty  and  the  conviction 
affirmed,  and  the  prisoner  directed  to  be  punished  according  to  the  con- 
viction. No  process  was  issued  by  the  Sessions  for  enforcing  the  judg- 
ment of  the  Court,  but  a  new  warrant  was  issued  by  the  convicting 
magistrate  under  which  the  prisoner  was  retaken.  Writs  of  habeas 
corpus  and  certiorari  were  issued,  and  on  the  return  thereof  a  motion 
was  made  for  the  discharge  of  the  prisoner.  In  the  margin  of  the  writ 
of  habeas  corpus,  it  was  marked  "per"  33  Car.  2,  which  was  signed  by 
the  Judge  issuing  it. 

Held,  that  the  prisoner  was  not  in  custody  or  confined  under  the  judgment 
of  the  Sessions,  but  under  the  warrant  of  the  convicting  magistrate  ; 
and,  Semble,  under  the  circumstances,  the  convicting  magistrate  was 
fimctus  officio,  and  therefore  could  not  issue  the  warrant  in  question, 
which  should  have  been  issued  by  the  Sessions  ;  and  possibly  they 
could  have  directed  punishment  for  the  unexpired  term  ;  but  that  if  no 
bail  had  been  given,  and  the  prisoner  had  remained  in  custody,  no  furtlier 
order  of  commitment  would  have  been  necessary,  or  if  no  warrant  of 
commitment  had  been  issued  prior  to  appeal,  the  magistrate  could  have 
issued  one  thereafter. 

Held,  also,  there  was  power  to  act  under  R.  S.  0.  ch.  70,  and  so  a  Judge 
in  Chambers  could  deal  with  the  motion  :  that  marking  the  writ  as 
under  the  Statute  of  Charles,  did  not  prevent  the  learned  Judge  so 
acting  under  ch.  70,  or  at  common  law  ;  and  as  no  oflcnce  was  tloclarcd 
the  prisoner  was  directed  to  be  discharged  on  the  habeas  rorpn.^. 

Held,  also,  that  under  a  certiorari  the  conviction  might  be  (inaaheil  ;  and, 
as  the  judgment  of  the  Sessions  confirmed  the  conviction,  it  would 
probably  fall  with  it. 
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This  was  a  motion  made  on  the  return  of  the  writs  of 
certiorari  and  habeas  corpus  issued  herein  for  leave  to  file 
said  return,  and  for  the  discharge  of  the  prisoner. 

The  conviction  was  for  unlawfully  keeping  a  certain 
bawdy  house  and  house  of  ill-fame  for  the  resort  of 
prostitutes,  and  being  a  vagrant  within  the  meaning  of  the 
statute  entitled  "  An  Act  Respecting  Vagrants." 

On  May  26,  Osier,  Q.  C,  and  R  M.  Meredith  supported,, 
the  motion. 

Aylesiuorth  and  McKiUop,  contra. 

May  29,  1885.  Rose,  J.— The  Act  in  question  is  32-33 
Vic.  ch.  28,  (D.),  which  declares  certain  persons  or  classes 
of  persons  to  be  vagrants  and  subject  to  punishment  on 
summary  conviction. 

Amongst  others  are  "all  common  prostitutes,  or  night 
walkers  wandering  in  the  fields,  public  streets  or  highways^ 
lanes  or  places  of  public  meeting  or  gathering  of  people,. 
not  giving  a  satisfactory  account  of  themselves — all  keepers 
of  bawdy  houses  and  houses  of  ill-fame,  or  houses  for  the 
resort  of  prostitutes,  and  persons  in  the  habit  of  fre- 
quenting such  houses,  not  giving  a  satisfactory  accomit  of 
themselvesr 

I  yield  to  Mr.  Osier's  argument,  and  hold  that  this  Act 
does  not  declare  that  being  a  prostitute,  night  walker, 
keeper  of  a  bawdy  house,  or  a  frequenter  of  such  a  house, 
makes  a  person  a  criminal  liable  to  punishment  as  such, 
but  merely  declares  that  persons  of  such  classes,  against 
whom  society  must  be  protected,  when  found  at  such 
places,  and  under  such  circumstances  as  suggest  to  the 
conservators  of  public  peace  and  morality,  suspicion  of 
impropriety  of  purpose,  and  who  on  request  or  demand  are 
unable  to  give  a  satisfactory  account  of  themselves,  "  shall 
be  deemed  vagrants,  loose,  idle,  or  disorderly  persons  within 
the  meaning  of  this  Act,  and  shall  -:pon  conviction  *  * 
be  deemed  guilty  of  a  misdemeanor  and  be  punished"  as 
pointed  out  by  the  statute. 
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By  way  of  illustration :  If  any  one  of  these  classes  be 
found  on  the  street  after  night  fall,  and  a  policeman  thought 
that  the  prostitute,  or  night  walker  was  out  for  the  purpose 
of  prostitution,  or  the  bawdy  house  keeper,  to  entice  men 
or  girls  to  her  house,  or  the  frequenter  with  any  improper 
motive,  he  might,  under  this  statute,  at  once  demand  an 
account  of  the  purpose  for  which  they  were  there,  and  if 
no  satisfactory  account  were  given,  at  once  take  such  pei^- 
son  into  custody.  If,  however,  upon  such  demand  it 
appeared  that  the  purpose  was  quite  proper,  then  no  cause 
for  arrest  would  exist  under  this  statute. 

The  object  of  the  statute  seems  to  be  to  give  to  the 
police  the  power  to  remove  such  persons  from  places  where 
they  might  be  offensive  or  dangerous  to  the  public,  and 
to  throw  on  them  the  onus  of  explaining  the  purpose  or 
reason  why  they  were  in  such  places. 

I  am  the  more  convinced  that  this  is  so,  because  during 
the  same  session  the  Legislature  passed  ch.  32,  providing- 
for  punishing  keepers,  inmates  or  habitual  frequenters  of 
bawdy  houses.    See  sec.  2,  sub-sec.  6. 

It  was  argued  that  the  words  "  not  giving  a  satisfactory 
account  of  themselves"  in  ch,  28,  only  applied  to  "persons 
in  the  habit  of  frequenting  such  houses."  Such  a  construc- 
tion would  require  the  same  words  to  be  confined  to  night 
walkers  in  the  preceding  clause,  in  which  event  "  all  com- 
mon prostitutes,"  as  such,  would  be  vagrants  wherever 
found,  even  if  they  could  give  ever  so  satisfactory  an  account 
of  why  they  were  where  found,  while  "night  walkers" 
wandering  in  the  fields,  &c.,  would  not  be  vagrants  unless 
a  satisfactory  account  were  demanded  and  refused. 

I  think,  therefore,  the  warrant  discloses  no  offence  against 
any  law  or  statute. 

There  were  four  different  warrants  produced,  issued  one 
after  the  other  for  purposes  which  I  am  saved  the  necessity 
of  considering,  as  each  of  them  is  founded  on  the  one  con- 
viction for  the  alleged  offence,  and  all  are  therefore  invalid. 

I  have  now  to  consider  Mr.  Aylesworth's  objection  to 
my  jurisdiction  to  interfere. 


544 


THE  ONTARIO  REPORTS,  1885. 


[Vol. 


The  writ  of  habeas  corpus  was  marked  in  the  margin. 

"  Per  Statutum  tricesimo  prime  Caroli  Secundi  Regis. 

"  John  E.  Rose,  J." 

This,  it  is  contended,  confines  the  operation  of  the  writ 
to  such  cases  as  are  covered  by  the  Statute  of  Charles,  and 
that,  unless  under  that  statute  I  have  jurisdiction,  I  can- 
not interfere  under  any  other  statutory  or  common  law 
jurisdiction. 

At  the  time  of  this  objection  I  was  sitting  in  Chambers, 
and  I  said  I  would  at  once  adjourn  the  case  before  myself 
in  Court  when  counsel  agreed  that  the  case  should  be 
further  argued  as  if  enlarged  into  Court  without  the  neces- 
sity of  a  formal  enlargement. 

If,  therefore,  as  a  Judge  in  Single  Court  I  have  jurisdic- 
tion at  common  law  or  otherwise  to  interfere,  I  am  to 
exercise  that  power. 

Mr.  Aylesworth  further  objected,  that,  even  in  Court,  I 
had  no  power  to  exercise  any  Common  Law  powers,  as,  hav- 
ing directed  the  issue  of  the  writ  under  the  statute,  1  had 
confined  m}^  jurisdiction. 

This  objection  is  made  to  prevent  my  interfering  because 
Mr.  Aylesworth  contends  that  the  prisoner  is  confined  by 
the  judgment  of  a  Court  of  Record,  or  Court  of  General 
Sessions  of  the  Peace :  see  R.  S.  O.  Ch.  70,  sec.  1. ;  or  is 
convict,  or  in  execution  under  legal  process  :"  see  31  Car. 
IT.  ch.  2,  sec.  3. 

Is  the  prisoner  confined  by  the  judgment  of  the  Court  of 
-  General  Sessions  of  the  Peace  ? 

She  was  committed  under  a  warrant  (No.  1),  dated  24th 
September,  1884,  gave  bail  to  the  sessions,  and  was  dis- 
charged from  custody  under  the  provisions  of  33  Vic.  ch.  27, 
sec.  1,  D.  The  appeal  was  heard,  and  she  was  found  guilty 
by  a  jury,  whereupon  the  chairman  of  the  Quarter  Sessions 
endorsed  on  the  conviction,  the  following :  "  Conviction, 
afiirmed ;  and  I  direct  the  within  named  Esther  Arscott  to 
be  punished  according  to  the  said  conviction;  and  I  further 
order  the  said  Esther  Arscott  to  pay  the  costs  of  the  said 
appeal. 

F.  Davis,  Chairman  of  Sessions." 
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In  this  endorsement  the  words  of  the  statute  are  closely 
followed. 

Sec.  1  provides  that  the  Court  of  Sessions  "  shall  if  neces- 
sary issue  process  for  enforcing  the  judgment  of  the  Court." 

No  process  was  issued  by  the  Court,  hut  the  Mayor  of 
London  East,  Charles  Kelly,  who  was  the  convicting 
magistrate,  issued  a  new  warrant,  upon  which  the  prisoner 
was  retaken. 

This  it  is  said  was  done  under  the  provisions  of  32  &  33 
Vic.  ch.  31.,  sec.  70,  which  is  as  follows:  ''In  case  an  appeal 
against  any  conviction  or  order  be  decided  in  favour  of  the 
respondents,  the  justice  or  justices  who  made  the  convic- 
tion or  order,  or  any  other  justice  of  the  peace  for  the 
same  territorial  division,  may  issue  the  warrant  of  distress, 
or  commitment  for  execution  of  the  same,  as  if  no  appeal 
had  been  brought." 

It  was  contended  by  Mr.  Osier  that  as  the  justice  who 
made  the  conviction  had,  prior  to  appeal,  issued  the  warrant 
of  commitment  he  was  functus  officio,  and  the  prisoner 
having  been  committed  thereunder  and  been  discharged 
after  giving  bail,  it  was  not  the  Justice  but  the  Court 
whose  duty  it  was  to  issue  the  warrant  of  commitment 
after  the  finding  of  the  jury  of  guilty  and  the  affirmance 
of  the  conviction;  but  that  if  bail  had  not  been  given  but 
the  prisoner  had  remained  in  custody  then  no  further 
order  of  commitment  would  have  been  necessary,  or  if  no 
warrant  of  commitment  had  been  issued  prior  to  the  appeaL 
the  convicting  Justice  might  issue  the  warrant  as  if  no 
appeal  had  been  brought. 

1  am  inclined  to  think  this  is  so.  It  ma.y  be  that  the 
power  conferred  upon  the  Court  of  Sessions  to  make  such 
order  on  the  appeal  "  as  to  the  Court  seems  meet "  enables 
it  to  direct  punishment  for  the  unexpired  term,  a  portion 
of  the  term  having  expired  before  bail  has  been  given,  a 
difficulty  the  convicting  Justice  has  struggled  by  various 
commitments  to  overcome  in  this  case.  I  do  not  say  how 
this  is. 

Whether  Mr.  Osier's  contention  is  sound  or  not,  I  do  not 
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find  that  the  prisoner  is  in  custody  or  confined  under  the 
judgment  of  the  sessions,  but  under  the  warrant  of  the  con- 
victing Justice. 

It  will  be  observed  that  sec.  1,  sub-sec.  3,  83  Vic.  ch.  27, 
D.,  says :  "  Shall,  if  necessary,  issue  process  for  enforcing 
the  judgment  of  the  Conrt."  No  such  process  was  issued. 
Sec.  70  of  32  &  33  Vic.  ch.  31,  says:  "  *  *  The  Justice 
*  *  who  made  the  conviction  *  *  may  issue 
the  warrant  of  *  *  commitment  for  execution  of  the 
same,"  (i.  e.,  of  the  conviction)  "as  if  no  appeal  had  been 
brought.''  And  I  find  here  a  warrant  of  commitment  for 
execution  of  the  conviction,  and  no  "process  for  enforcing 
the  judgment  of  the  Court." 

I  think  I  have  power  to  act  under  R.  S.  0.  ch.  70  ;  and 
therefore  power  to  consider  and  deal  with  this  motion  in 
Chambers. 

I  do  not  find  it  necessary  to  determine  whether  upon 
the  facts  of  this  case  the  prisoner  is  "convict  or  in  execu- 
tion under  legal  process,"  as  I  do  not  find  it  necessary  to 
seek  jurisdiction  under  the  Statute  of  Charles. 

Commitment  No.  2  was  quashed  by  my  brother  Gait, 
because  it  directed  a  term  of  imprisonment  of  six  months 
after  the  second  arrest,  not  making  allowance  for  the  term 
already  undergone. 

As  I  have  said  other  warrants  were  issued  for  various 
reasons,  but  I  do  not  stay  to  trac:^  the  history  of  the 
struggle  on  the  part  of  the  prisoner  to  obtain  her  liberty,, 
or  of  the  ofiicers  of  the  Crown  to  retain  her  in  custody. 

I  think  none  of  them  shew  a  crime,  and  that  probably 
none  of  them  except  the  first  was  within  the  power  of  the 
convicting  Justice  to  issue. 

I  cannot  think  that  marking  the  writ  under  the  statute 
of  Charles  prevents  my  exercising  the  powers  conferred 
upon  me  by  R.  S.  O.  ch.  70,  or  that  I  might  exercise  under 
the  conmion  law.  No  case  has  been  cited  to  that  efiect ; 
and  without  authority  I  think  I  ought  not  to  so  hold. 

Whatever  may  be  the  effect  of  the  judgment  of  the  Court 
of  Sessions  I  may  and  ought  to  discharge  the  prisoner 
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from  the  custody  under  the  warrants  of  commitment, 
which  are,  in  my  opinion,  invalid  for  the  reasons  given. 

In  Ee  Hespeler  v.  Shaw,  16  U.  C.  R.  104,  Robinson,  C.  J., 
delivered  the  judgment  of  the  Court.  He  stated,  at  p.  105, 
that  certiorari  lay  "  where  there  had  been  a  plain  excess  of 
jurisdiction,  and  then  this  remedy  would  be  accessible 
even  if  a  statute  had  declared  that  a  certiorari  should  not 
issue,  because  that  prohibition  would  not  be  held  to  apply 
when  the  Justices  or  sessions  had  entertained  a  matter 
not  within  their  jurisdiction." 

He  illustrates  the  proposition  on  p.  107,  when  in  a  case 
as  put  he  says  :  "  We  should  not  have  allowed  a  certiorari 
in  order  to  have  it  determined  here  whether  the  jury 
had  before  them  sufficient  evidence  of  the  offence."  And  in 
another  illustrative  case  says,  "  such  a  conviction,  though 
confirmed  on  appeal,  might  be  removed  into  a  Superior 
Court  by  certiorari,  in  order  to  obtain  the  opinion  of  that 
Court  whether  any  such  case  as  we  have  mentioned  was 
within  the  statute."  He  adds  :  "  The  distinction  is  a  plain 
one,  though  it  is  not  so  clearly  pointed  out  as  we  might 
expect  it  to  be." 

It  is  clear,  therefore,  that  I  might  in  the  view  I  have 
taken,  direct  the  conviction  to  be  brought  before  me  and 
quash  it;  and  probably  as  the  judgment  of  the  Court  of 
Sessions  only  confirmed  the  conviction,  it  would  fall  with 
the  conviction. 

The  order  I  make  is,  to  discharge  the  prisoner  out  of  cus- 
tody under  the  various  warrants  of  commitment  returned 
and  filed  in  Court,  on  the  return  to  the  writ  of  habeas 
corpus. 

The  case  of  McLellan  v.  McKinnon,  1  O.  R.  219,  may  be 
lef  erred  to  as  to  the  power  of  the  Court  of  General  Sessions 
of  the  Peace  to  alter  the  adjudication  of  punishment. 

And  the  cases  of  Re  Ha%vhins,  3  P.  R.  239 ;  Re  Bigger, 
10  U.  C.  L.  J.  329  ;  Re  Ross,  10  U.  C.  L.  J.  133;  Re  Car- 
michael,  10  U.  C.  L.  J.  325,  may  be  referred  to  as  ihe 
powers  of  a  Judge  in  Chambers,  with  reference  to  ^^•rit3 
oi  habeas  corpus. 

Motion  allowed. 
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[COMMON  PLEAS  DIVISION.] 

Vandewaters  v.  Horton. 

Action,  form  of — Mortgage  suits — Suit  within  competency  of  Division  Court 
brought  in  High  Court — Costs. 

In  selecting  the  form  of  action  regard  must  be  had  not  only  to  the  interests 
of  the  plaintiff,  but  also  to  those  of  the  defendant,  and  when  a  simple 
inexpensive  mode  of  procedure  is  open,  and  a  more  expensive  and 
burdensome  course  is  adopted,  it  must  be  at  the  peril  of  costs. 

The  practice  of  bringing  an  action  for  an  amount  due  on  a  mortgage 
within  the  proper  competence  of  the  Division  Court  in  the  High  Court 
by  making  a  claim  for  possession  of  the  land,  is  one  that  must  be  care- 
fully guarded  ;  and,  except  in  cases  clearly  indicating  the  necessity  for 
proceeding  in  the  High  Court,  no  costs  will  be  given  to  the  plaintiff. 

In  this  case  where  the  amount  claimed  under  a  mortgage  was  within  the 
proper  competence  of  the  Division  Court,  but  the  suit  was  brought  in 
the  High  Court,  and  there  were  no  circumstances  shewing  the  necessity 
for  bringing  it  therein,  no  costs  were  allowed  the  plaintiff. 

This  was  an  action  tried  before  Eose,  J.,  without  a 
jury,  at  Belleville,  at  the  Spring  Assizes  of  1885. 

Simpson,  for  the  plaintiff. 
Bdrdett,  for  the  defendant. 

The  learned  Judge  delivered  the  following  judgment  in 
which  the  facts  are  fully  stated. 

May  4,  1885.  Kose,  J. — The  sole  question  is,  whether 
the  sum  of  $71  should  be  applied  on  the  mortgage  debt. 

The  facts  are  as  follows  :  The  plaintiff  is  assignee  of  the 
mortgage  in  question.  The  mortgage  was  made  to  one 
Jones,  brother-in-law  of  the  defendant  Jane  Horton.  The 
mortgage  debt  was  $4)60.  The  mortgagee  held  also  a 
chattel  mortgage  as  collateral.  He  sold  the  chattels  and 
credited  the  proceeds  on  the  mortgage  in  question  leaving  a 
balance  of  $129. 

Jane  Horton's  father-in-law  had  transferred  to  her  hus- 
band a  note  made  by  Jones,  on  which  there  was  apparently 
a  balance  due  of  $71.  This  note  was  payable  to  bearer, 
and  Jane  Horton  became  the  bearer. 

The  land  mortgaged  belonged  to  Jane  Horton. 
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She  and  Jones  came  to  Mr.  Skinner's  office  to  have  the 
interest  calculated  on  the  note,  Jones  having  agreed  to 
credit  the  amount  on  the  mortgage  debt.  There  is  a 
conflict  of  testimony  as  to  what  balance  was  then  found 
due  on  the  note.  It  was  either  $71  or  $32,  Jane  Horton 
says  $71.  Jones  says  $32.  Even  if  the  smaller  sum,  Jones 
should  have  credited  it  on  the  mortgage  debt,  which  would 
have  left  the  balance  under  $100.  Instead  of  doing  so  he 
assigned  the  mortgage  to  the  plaintiff',  giving  him  a  covenant 
of  indemnity,  and  this  action  was  brought. 

I  treat  Jones  as  the  real  plaintiff'.  He  is  a  man  of  sub- 
stance, and  if  the  plaintiff"  has  in  fact  paid  him  the  con- 
sideration sum  mentioned  in  the  assignment  Jones  will 
have  to  repay  it  and  bear  the  costs  of  this  action,  so  far 
at  least  as  is  necessary  to  protect  the  plaintiff.  The  mort- 
gage was  over  due  when  assigned. 

Jones  sought  at  the  trial  to  set  off*  against  the  note 
moneys  sufficient  to  equal  the  balance  due.  I  found  against 
his  contention,  and  that  there  were  in  fact  $32  still  due  on 
the  note.  I  was  led  to  this  conclusion  by  the  evidence  of 
the  elder  Horton. 

I  am  of  the  opinion  that  Jones  knew  of  Jane  Horton's 
contention,  that  there  was  a  further  credit  to  be  given  on 
the  mortgage,  and  that  the  assignment  of  the  mortgage 
was  made  to  prevent  this  credit  being  obtained. 

I  find  as  a  fact  that  the  balance  remaining  due  on  the 
note  at  the  time  of  the  meeting  at  Mr.  Skinner's  office, 
was  appropriated  by  Jane  Horton  to  the  payment  of  the 
mortgage  debt,  and  that  Jones  then  and  there  agreed  to 
such  appropriation,  and  promised  to  endorse  a  receipt  u])on 
the  mortgage. 

The  real  question  in  dispute  could  have  been  settled  in 
the  Division  Court. 

Jane  Horton  appeared  to  be  a  woman  beset  by  diffi- 
culties. Her  husband  was  admittedly  a  nc'er-do-well. 
She  was  straining  every  nerve  to  maintain  her  family. 
Her  husband's  unfortunate  habits  had  led  to  the  dissii)a- 
tion  of  much  of  her  little  property,  and  for  some  months 
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prior  to  the  action  he  had  been  in  Michigan  with  the 
avowed  purpose  of  earning  money.  It  did  not  appear  that 
his  earnings  found  their  way  to  his  family. 

Under  such  circumstances  it  seems  hard  that  her 
brother-in-law  should  take  harsh  proceedings  against 
her  to  take  away  the  remainder  of  her  property.  That 
he  had  ill-feeling  against  her,  as  was  suggested  by  some 
of  the  evidence,  even  if  for  cause,  which  did  not  appear, 
afforded  no  excuse — rather  the  contrary. 

I  cannot  think  that  there  was  such  need  of  expedition 
that  it  would  have  been  impossible  to  have  tried  the 
question  in  dispute  at  the  Division  Court ;  nor  do  I  think 
this  form  of  action  was  at  all  necessary  to  protect  the 
plaintiff's  or  Jones's  interests. 

It  would  s^em  a  not  too  severe  code  to  establish,  that  in 
selecting  the  form  of  action  regard  must  be  had  not  only 
to  the  interests  of  the  plaintiff"  but  also  to  those  of  the 
defendant.  Where  a  simple  inexpensive  mode  of  pro- 
cedure is  open,  and  a  more  expensive  and  burdensome 
course  is  adopted,  it  must  be  at  the  peril  of  costs. 

I  regretted  to  learn  from  Mr.  Northrop,  the  experienced 
Master  of  the  Court  at  Belleville,  that  since  the  coming 
into  force  of  the  J udicature  Act  there  was  an  increase  in 
number  of  what  were  really  actions  on  the  covenant  of 
the  proper  competency  of  the  Division  Courts,  but  the 
High  Court  jurisdiction  is  invoked  by  making  a  claim 
for  possession  of  the  land.  This  is  a  practice  that  must  be 
carefully  guarded,  and  no  doubt,  except  in  cases  clearly 
indicating  the  necessity  for  proceeding  in  the  High  Court, 
no  costs  will  be  given  to  the  plaintiff". 

From  what  appeared  before  me  at  the  trial  I  am  con- 
vinced that  if  I  awarded  costs  against  the  defendant  I 
would  be  decreeing  her  financial  ruin.  I  am  glad  to  find 
some  principle  of  decision  to  enable  me  to  avoid  such 
result.  Possibly  in  days  to  come  when  more  kindly  feelings 
may  have  displaced  the  present  enmity,  even  the  mortgagee 
may  not  regret  this  decision. 
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The  judgment  will  be  for  plaintiff  for  $32,  without  costs. 
$32  are  somewhat  too  much  as  the  sum  paid  into  Court 
was  more  than  was  admitted,  but  a  computation  of  interest 
on  each  amount  of  debit  and  credit  would  bring  the 
balance  to  about  $32. 

Counsel  for  defendant  stated  his  willingness  and  readi- 
ness to  pay  the  amount  found  due  at  once.  On  payment 
within  thirty  days  no  judgment  is  to  be  signed. 

Judgment  accordingly. 


[COMMON  PLEAS  DIVISION.] 

Iler  V.  Iler. 

Board  and  lodging — Relatives — Implied  contract  to  pay  Jor — Necessity  of 
evidence  of  express  contract. 

Where  brothers,  or  sisters,  or  other  near  relatives,  live  together  as  a  family, 
no  promise  arises  by  implication  to  pay  for  the  services  rendered  or 
benefits  which  as  between  strangers  would  afford  evidence  of  such  a 
promise  ;  and  therefore  in  an  action  between  relatives  so  living  together 
for  board,  wages,  or  the  like,  an  express  promise  must  be  proved  by  the 
party  making  the  claim. 

Redmond  \.  Redmond,  27  U.  C.  R.  220,  followed  and  approved  of. 

The  plaintiff's  claim  was  on  two  promissory  notes ;  one, 
with  interest,  amounting  to  $969.66 ;  and  the  other  to 
$184 ;  and  also  for  certain  sums  of  money  amounting 
to  $184.64,  lent  to  the  defendant. 

The  plaintiff  also  claimed  for  a  team  of  horses,  and  some 
cows  and  sheep,  to  which  he  was  entitled  under  his  father's 
will. 

The  defendant  counter-claimed  for  board  and  lodofiner 
of  the  plaintifi*. 
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The  cause  was  tried  before  Cameron,  C.  J.,  without  a 
jury,  at  Chatham,  at  the  Spring  Assizes  of  1885. 

The  learned  Chief  Justice  dec;ded  in  favour  of  the  plain- 
tiff for  the  amount  of  the  notes  and  money  lent,  but  against 
the  plaintiff's  claim  for  the  team  of  horses,  and  the  cows 
and  sheep,  on  the  ground  that  the  defendant  had  furnished 
the  horses,  and  that  the  plaintiff  had  abandoned  his  claim 
to  the  cows  and  sheep.  He  also  disallowed  the  defendant's 
claim  under  his  counter-claim  for  the  board  and  lodging, 

The  learned  Judge  directed  judgment  to  be  entered  in 
favour  of  the  plaintiff  for  $1,149.30,  the  amount  of  the 
claim  on  the  promissory  notes  and  money  lent. 

In  Easter  Sittings,  Aylesworth  moved  on  notice  to  set 
aside  the  disallowance  of  the  amount  of  the  defendant's 
counter-claim  for  the  board  and  lodging,  and  to  enter  a 
verdict  for  defendant  therefor. 

During  the  same  sittings,  June  2,  1885,  Aylesworth 
supported  the  motion. 

Pegley  (of  Chatham),  contra. 

The  arguments  and  cases  cited  sufficiently  appear  in  the 
judgment. 

June  27,  1885.  Galt,  J. — The  plaintiff  has  not  moved. 
I  have  read  the  evidence,  and  agree  with  the  learned  Chief 
Justice  there  was  no  evidence  that  the  plaintiff  agreed  to 
pay  the  defendant  for  his  board.  Moreover,  for  the  greater 
portion  of  the  time,  the  house  in  which  the  plaintiff  lived 
was  the  house  of  his  mother  and  not  of  the  defendant. 

The  case  of  Redmond  v.  Redmond,  27  U.  C.  R.  220,  cited 
by  Mr.  Aylesworth,  appears  to  me  to  be  adverse  to  the 
counter-claim,  as  also  the  conversation  between  the  defen- 
dant's wife  and  the  plaintiff,  when  he  brought  in  an  armful 
of  wood  for  the  stove.  I  do  not  think  much  stress  can  be 
laid  on  the  expression  alleged  to  have  been  made  when  he 
was  desirous  of  selling  one  of  the  notes,  viz.:  that  he  did 
not  wish  to  sue  the  notes  himself,  as  his  brother  might  bring 
a  claim  against  him  for  board,  for  he  must  have  known 
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that  if  his  brother  was  entitled  to  such  a  claim  he  could 
enforce  it,  whether  the  note  was  sued  by  the  plaintiff  or  by 
his  transferee. 

The  motion  must  be  dismissed,  with  costs. 

EosE,  J. — As  T  understand  the  effect  of  the  decision  in 
Bedmond  v.  Redmond,  27  TJ.  C.  R  220,  it  is,  that  where 
brothers  or  sisters,  or  near  relatives,  live  together  as  a 
family,  no  promise  arises  by  implication  to  pay  for  services 
rendered,  or  benefits  conferred,  which  as  between  strangers 
would  afford  evidence  of  such  a  promise ;  and  so  in  an  action 
between  relatives  so  living  together,  for  board  or  wages,  or 
the  like,  an  express  promise  or  agreement  must  be  proved 
by  the  party  urging  the  claim. 

In  the  present  case,  prior  to  their  father's  death,  which 
took  place  in  1876,  the  parties  to  this  action  were  with 
other  brothers  living  at  home  in  the  ordinary  way,  save 
that  the  defendant  had  had  committed  to  him  the  charge 
of  affairs  upon  an  understanding  that  at  his  father's  death 
he  was  to  have  the  homestead,  farm,  and  other  benefits 
under  the  will.  During  this  time  it  is  probable  he  had 
opportunities  to  accumulate  money  for  his  own  benefit. 

By  the  will  that  part  of  the  homestead  farm  described 
in  the  will,  was  given  to  the  defendant  charged  with  certain 
burdens,  and  to  his  mother  was  given  for  life  a  portion  of 
the  farm  on  which  was  the  dwelling  house,  stables,  and 
orchard.  The  defendant  was  required  to  provide  for  her  dur- 
ing her  life,  "  all  that  she  may  require;  also  the  use  of  farm 
cows,  should  she  wish  it ;  and  also  all  the  poultry  on  the 
place  for  her  own  use  ;  "  also  al]  the  household  furniture. 

After  the  death  of  the  father  the  family,  then  at  home 
remained  with  the  mother,  and  they  all  lived  in  common. 

The  plaintiff  lived  with  his  mother,  as  also  did  the 
defendant,  eating  at  the  same  table  until  December,  1882, 
when  owing  to  some  family  disagreement  the  defendant, 
who  had  married  and  brought  his  wife  home  on  the  24th 
May,  1881,  had  his  table  set  in  the  kitchen,  the  mother 
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remaining  in  the  dining  room.  The  plaintiff  took  his 
meals  at  his  brother's  table. 

In  July,  1884,  the  defendant  having  erected  a  house  for 
liimself  moved  into  it,  the  plaintiff  remaining  with  the 
mother.    This  action  was  brought  in  October,  1884. 

While  thus  living  together  the  defendant  borrowed 
money  from  the  plaintiff  from  time  to  time,  agreeing  to 
pay  him  interest  at  the  rate  of  10  per  cent. 

The  plaintiff  denies  any  promise  to  pay  board,  and  asserts 
that  his  brother  expressly  stated  in  answer  to  a  question 
as  to  a  rumour  that  he  intended  making  such  a  claim,  that 
he  never  had  such  an  intention. 

The  defendant  says  that  on  the  28th  of  April,  1880,  the 
date  of  one  of  the  notes  sued  upon,  he  told  the  plaintiff  that 
he  had  boarded  him  a  long  time  for  nothing,  and  he  thought 
it  was  no  more  than  right  that  he  should  allow  something 
for  board,  and  that  the  plaintiff  said  when  they  settled  he 
would  make  it  all  right.    This  is  denied  by  the  plaintiff. 

One  Elihu  Scratch  said  that  the  plaintiff  tried  to  sell  him 
one  of  the  notes  in  question,  and  gave  as  a  reason  that,  "  if 
he  sued,  the  defendant  would  put  in  a  set  off  for  board, 
which  he  would  have  to  pay;"  and  the  defendant's  wife 
stated  that  on  one  occasion,  in  a  conversation  in  which 
plaintiff  asked  her  for  ten  cents  for  bringing  in  some  wood, 
she  asked  him  who  got  his  meals,  and  he  replied,  "  they 
are  to  be  paid  for  on  some  notes  I  hold  against  Adam." 

The  defendant  also  stated  that  when  he  moved  to  his 
new  house,  he  asked  the  plaintiff  if  he  would  go  with  him 
or  remain  with  his  mother,  and  that  he  replied  that  it 
would  not  cost  defendant  any  more  to  board  him  with 
their  mother  than  in  his  own  house,  and  that  he  would 
stay  with  their  mother. 

On  these  facts  Mr.  Aylesworth  urged  strongly  that  the 
defendant's  statement  of  a  promise  to  pay  board  since  1880, 
was  so  corroborated  as  to  be  entitled  to  prevail.  I  was 
much  impressed  with  that  view  on  the  argument,  and  feel 
its  force  as  yet. 
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I  am,  however,  met  with  this  difficulty.    The  learned 
Chief  Justice  at  the  trial  accepted  the  plaintiff's  denial, 
doubted  the  statement  of  Scratch,  and  thought  the  conver- 
sation with  Mrs.  Her  was  not  a  serious  one,  and  my  Brother 
Gait  agrees  with  him.    Moreover  it  is  clear  that  the  house, 
furniture,  and  part  of  the  provisions,  were  the  mother's;  and 
that  all  that  the  defendant  can  say  is,  that  his  mother 
obtained  from  him  supplies  to  a  greater  extent  than  she 
needed  for  her  own  support  and  was  entitled  to  under  the 
will.    It  will  be  remembered  that  the  words  of  the  will 
are  :  "  All  that  she  may  require;"  and  it  would  hardly  be 
contended  that  this  was  to  be  merely  what  she  might  need 
for   her   own  physical  support,  allowing    nothing  for 
friends  whom  she  might  desire  to  entertain.    The  defen- 
dant, it  seems  to  me,  if  entitled  to  anything,  would  only  be 
entitled  to  so  much  extra  food  as  was  supplied  to  the 
mother  for  his  brother's  use,  and  not  to  the  usual  rate 
for  board,   which   includes  house-rent,  fuel,  light,  care, 
food,  &c. 

Then  again,  until  the  defendant  left  home  he  was  receiv- 
ing from  his  mother  the  use  of  the  house,  &c.,  to  which  he 
was  not  entitled,  and  it  may  well  be  that  she  w^as  entitled 
to  such  extra  allowance  as  would  be  some  return  for  such 
benefits,  so  that  as  between  the  mother  and  the  defendant, 
until  he  left  home,  it  might  be  impossible  for  the  defendant 
to  shew  that  he  had  given  more  than  he  had  received.  If 
she  was  content  to  have  the  plaintiff  reap  some  advantage 
from  this  arrangement  it  lies  not  in  the  defendant's  power 
to  claim  it  again  from  his  brother. 

Moreover,  the  fact  that  from  time  to  time  he  borrowed 
money  from  the  plaintiff  at  a  high  rate  of  interest,  and  had 
no  allowance  made  for  the  board,  cannot  be  overlooked. 

There  was  but  a  short  period  of  time  between  the  moving 
into  the  new  house  and  the  bringing  of  this  action — about 
three  months. 

The  evidence  does  not  enable  me  to  come  to  any  con- 
clusion so  strongly  in  the  defendant's  favour  as  to  warrant 
my  dissenting  from  the  view  of  the  learned  Chief  Justice, 
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concurred  in  by  my  Brother  Gait.  I  therefore  agree  that 
the  motion  must  be  dismissed,  with  costs. 

Cameron,  C,  J.,  concurred. 

Motion  dismissed. 


[COMMON  PLEAS  DIVISION.] 

The  Bank  of  Montreal  v.  Davis  et  al. 

Voluntary  conveyance— Fraud — Intent  to  delay  creditors — Evidence  of — 
Subsequent  creditor. 

In  1878  J.  D.,  carrying  on  business  as  a  wool  merchant,  arranged  with  his 
two  sons,  H.  D.  and  T.  D.,  to  convey  to  H.  D.  two  parcels  of  land 
which  H.  D.  was  to  hold  until  T.  D.  came  of  age.  H.  D.  held  the  land- 
until  1882,  when  he  conveyed  it  to  his  father,  who  immediately  recon- 
veyed  one  parcel  to  H.  D.,  and  the  other  to  T.  D.  It  was  found  that 
the  convej^ances  of  1882  were  merely  to  carry  out  the  trust  upon 
which  the  conveyance  of  1878  was  made  :  that  when  it  was  made  J. 
D.  was  in  a  position  to  pay  all  his  debts  in  full,  even  after  deducting 
the  property  in  question  ;  and  that  no  debt  in  existence  when  the  con- 
veyance of  1878  was  made  was  now  unpaid,  except  a  sum  of  $1,000  due 
to  the  wife  for  rent,  which  was  secured  by  mortgage,  but  it  appeared 
she  joined  in  the  conveyance,  and  therefore  it  was  not  available  to  the 
plaintiffs  for  the  purpose  of  setting  the  conveyance  aside. 

Held,  that  the  conveyances  to  H.  D.  and  T.  D.  were  valid,  for  that  under 
the  circumstances  they  could  not  be  deemed  to  be  made  with  intent  to 
hinder,  delay,  or  defraud  creditors. 

This  was  an  action  to  set  aside  conveyances  of  land  to 
the  two  sons  of  John  Davis,  viz.,  the  defendants  Thomas 
E.  Davis  and  Harry  H.  Davis,  as  being  fraudulent  and 
void  as  against  creditors. 

The  cause  was  tried  before  Armour,  J.,  without  a  jury, 
at  Hamilton,  at  the  Spring  Assizes  of  1885. 

The  facts  so  far  as  material  are  set  out  in  the  judgment 
of  this  Court. 
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The  learned  Judge  at  the  trial  delivered  the  following 
judgment  : 

Armoue,  J. — This  case  must  be  determined  by  the  view- 
to  be  taken  of  the  conveyance  of  the  2nd  of  January,  1878, 
for  the  conveyances  of  the  20th  February,  1882,  were 
merely  the  carrying  into  execution  the  trust  upon  which 
the  conveyance  of  the  2nd  January,  1878  was  made;  and 
as  to  this  conveyance  I  have  come  to  the  conclusion  that 
although  voluntary  it  was  not  made  with  any  intent  to 
delay,  hinder,  defeat,  or  defraud  creditors. 

I  find  that  at  the  time  it  was  made  the  grantor  was  in 
solvent  circumstances :  that  he  owed  no  debt  at  the  time 
of  making  it  which  is  unpaid  now,  unless  it  be  the  $1000 
owed  to  his  wife  for  rent ;  and  assuming  this  to  be  a  debt 
and  such  an  one  as  was  recoverable  against  the  grantor, 
and  that  it  was  proved  as  against  the  defendant  Thomas 
to  be  such  a  debt,  it  never  was  a  debt  enforceable  against 
the  property  in  question  by  the  creditors,  because  she  was 
a  party  to  the  conveyance  and  is  consequently  not  avail- 
able to  the  plaintiffs  for  the  purpose  of  setting  aside  the 
said  conveyance. 

I  have  only  to  add  that  the  evidence  of  the  Davis  family 
was  in  my  opinion  truthful,  and  that  they  honestly 
intended  to  tell  the  exact  truth  about  the  impeached 
transactions. 

Judgment  for  defendants. 

During  Easter  sittings  A.  Bruce  (of  Hamilton)  moved 
on  notice  to  set  aside  the  judgment  entered  for  the  defen- 
dants, and  to  enter  judgment  for  the  plaintiffs. 

During  the  same  sittings,  May  29,  1885,  Bruce  sup- 
ported the  motion,  and  referred  to  MacJcay  v.  Douglas, 
L.  R.  14  Eq.  106 ;  Ex  p.  Russell,  Re  Butterworth,  19  Ch. 
D.  588  ;  Ware  v.  Gardner  L.  R.  7  Eq.  317  ;  Re  Ridler,  22 
Ch.  D.  74;  Irwin  v.  Fi^eeman,  IS  Gr.  465;  Cameron  v. 
Kerr,  3  A.  R.  30. 

Robertson,  Q.C.,  contra,  referred  to  May  on  Fraudulent 
and  Voluntary  Conveyances,  p.  50  :  Masuret  v.  Mitchell 
26  Gr.  435. 
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June  27,  1885.  Kose,  J. — It  will  be  observed  from  the 
judgment  of  the  learned  Judge  at  the  trial,  that  he  has 
given  full  credit  to  the  witnesses  from  whom  the  facts 
must  be  learned. 

Without  his  opinion  I  should  have  had  some  difficulty  in 
coming  to  so  clear  a  conclusion,  some  of  the  evidence,  as 
it  appears  in  the  reporter's  notes,  in  my  opinion,  giving 
counsel  ground  for  observation. 

In  Eohhs  v.  Scott,  23  U.  C.  R.  621,  Draper,  C.  J., 
forcibly  states  the  difficulties  of  deriving  a  correct  impres- 
sion from  the  reading  of  evidence. 

In  this  case  we  have  what  was  lacking  in  Holibs  v. 
Bcott,  viz.,  question  and  answer.  But  we  all  know  that  the 
most  careful  reporter  sometimes  finds  it  impossible  to  note 
the  exact  language  of  the  witnesses.  So  much  depends 
upon  the  manner  of  the  counsel,  whether  quiet,  humorous,, 
or  irritating;  the  tone  of  voice  of  the  witness;  the  ex- 
pression of  countenance ;  the  manner,  whether  prompt  or 
hesitating,  shrewd  or  simple,  thoughtful  or  careless,  that 
where  a  Judge  of  the  experience  and  ability  of  the  learned 
Judge  before  whom  this  case  was  heard,  sends  us  so  strong 
an  expression  of  opinion,  I  do  not  feel  warranted  in 
refusing  to  act  upon  it  without  much  stronger  reasons 
than  present  themselves  here. 

Taking  the  evidence  of  the  Davis  family,  it  appears  that 
in  January,  1878,  the  father,  John  Davis,  then  being  in 
the  wool  business  in  Hamilton  in  partnership  with  one 
Burkholder,  arranged  with  his  sons,  the  present  defendants, 
to  convey  to  the  defendant  Harry  H.  Davis,  two  parcels  of 
land  adjoining  the  homestead  near  Hamilton,  containing 
in  all  about  one  acre  of  land,  and  which  the  parties 
then  estimated  to  be  worth  about  $2,000.  Harry  was  then 
nearly  of  age,  and  his  brother  Thomas  about  two  years 
younger.  Harry  was  to  hold  the  land  until  Thomas  came 
of  age.  To  secure  this  Harry  cjave  his  father  a  note  for 
$1,000,  dated  2nd  January,  1878,  payable  one  year  after 
date  to  the  father's  order. 
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This  land  was  held  by  Hany  until  February,  1882,  when 
he  reconveyed  both  lots  to  his  father  who  at  once  conveyed 
the  one  back  again  to  Harry  and  the  other  to  Thomas, 

The  transaction  was  purely  voluntary.  The  plaintiffs 
contended  it  was  fraudulent  and  void. 

Before  examining  the  facts  it  will  be  convenient  to  find 
the  rule  governing  the  decisions  of  such  cases. 

In  the  oft-cited  case  of  Freeman  v.  Pope,  L.  R.  5  Ch. 
538,  Lord  Hatherley,  L.  C,  said,  at  p.  540  :  "  It  would 
never  be  left  to  a  special  jury  to  find,  simpliciter,  whether 
the  settlor  intended  to  defeat,  hinder,  or  delay  his  creditors, 
without  a  direction  from  the  Judge  that  if  the  necessary 
effect  of  the  instrument  was  to  defeat,  hinder,  or  delay  the 
creditors,  that  necessary  effect  was  to  be  considered  as 
evidencing  an  intention  to  do  so."  See  also  Mills  v.  Kerr, 
7  A.  II.  769. 

Lord  Hatherley  continues,  at  p.  541 :  "But  it  is  established 
by  the  authorities  that  in  the  absence  of  any  such  direct 
proof  of  intention,  if  a  person  owing  debts  makes  a  settle- 
ment which  substracts  from  the  property  which  is  the 
proper  fund  for  the  payment  of  those  debts,  an  aonount 
without  which  the  debts  cannot  he  paid  then,  since  it  is  the 
necessary  consequence  of  the  settlement  (supposing  it 
effectual)  that  some  creditors  must  remain  unpaid,  it  would 
be  the  duty  of  the  Judge  to  direct  the  jury  that  they  must 
infer  the  intent  of  the  settlor  to  have  been  to  defeat  or 
delay  his  creditors,  and  that  the  case  is  within  the 
statute." 

Sir  G.  M.  Giffard,  L.  J.,  says,  at  p.  545  :  "  Where  the 
settlement  is  voluntary,  then  the  intent  may  be  inferred  in  a 
variety  of  ways.  For  instance,  if  after  deducting  the  pro- 
perty, which  is  the  subject  of  the  voluntary  settlement, 
sufficient  available  assets  are  not  left  for  the  payment  of 
the  settlor's  debts,  then  the  law  infers  intent.  *  * 
Again,  if  at  the  date  of  the  settlement  the  person  making 
the  settlement  was  not  in  a  position  actually  to  pa}^  his 
creditors,  the  law  would  infer  that  he  intended,  by  making 
the  voluntary  settlement,  to  defeat  and  delay  them." 
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Giving  credit  to  the  witnesses,  the  finding  of  the  learned 
Judge  that  the  deeds  of  1882  were  merely  the  carrying 
into  execution  of  the  trust  upon  which  the  conveyance  of 
the  2nd  of  January,  1878,  was  made,  cannot  be  successfully 
impeached. 

Then,  in  the  language  of  Lord  Justice  Giffard,  (1)  was 
John  Davis,  in  January,  1878,  in  a  position  actually  to  pay 
his  creditors  ;  (2)  After  deducting  the  land  so  settled  were 
sufficient  available  assets  left  for  the  payment  of  his  debts  ? 
or,  in  the  language  of  the  Lord  Chancellor :  (3)  Did  the 
settlement  subtract  from  the  property  which  was  the  proper 
fund  for  the  payment  of  those  debts,  an  amount  without 
which  the  debts  could  not  be  paid  ?  or  (4)  Was  the  necessary 
effect  of  the  settlement  to  defeat,  hinder,  or  delay  the 
creditors  ? 

The  plaintiffs  are  at  once  met  with  the  difficulty  that 
except  as  to  the  $1000,  the  debts  then  existing  have  all 
been  paid. 

At  that  date  John  Davis  was,  as  I  have  said,  in  business. 
What  his  exact  position  as  to  the  assets  and  liabilities  of 
that  business  was  does  not  appear ;  but  when  he  dissolved 
in  December,  1878,  after  clearing  up  cill  liabilities  and 
making  allowance  for  all  bad  and  doubtful  debts,  he  had  a 
surplus  of  over  $2,000— nearly  $2,400— including  Burk- 
holder's  small  interest,  which  he  assigned  to  Davis.  As- 
sume his  position  to  have  been  about  the  same  in  the  pre- 
ceding January.  Then,  according  to  the  plaintiffs'  valuation 
of  his  property,  he  would  then  stand  about  as  follows, 
assuming  he  had  then  purchased  the  store  from  his  wife, 
winch  is  not  very  clear  : 


Dwelling  house,  value   $7,500 

Store                   "    4,500 

Lots  in  question,  say    2,000 

Furniture  (house)  value    1,000 

(office)      "    150 

Interest  in  business,  surplus  say   2,250 


$17,400 
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Liabilities — 

Mortgage  to  wife  on  dwelling 


house  property    $7,500 

First  mortgage  on  store   2,800 

 $10,300 

Surplus    7,100 

Deduct  the  two  lots  in  question   2,000 


Surplus   $5,100 


In  the  $7,500  mortgage  was  embraced  a  sum  of  $1,000 
for  rent  of  the  store  while  owned  by  the  wife  and  occu- 
pied by  the  firm. 

The  defendants  contend  that  the  dwelling  house  should 


be  valued  at   $8,857 

The  store   6,500 

$15,367 

Instead  of  at   12,000 

as  estimated  by  plaintiff.    If  so..  $3,367 
would  be  added  to  the    7,100 

making  the  surplus  $10,467 


There  was  evidence  to  support  this  contention. 

On  this  evidence,  apart  from  the  finding  of  the  learned 
Judge  at  the  trial,  I  am  unable  to  find  (1)  that  in  January, 
1878,  John  Davis  was  not  in  a  position  actually  to  pay  his 
■debts ;  (2)  that  after  deducting  the  land  so  settled  there 
were  not  sufficient  available  assets  left  for  the  payment  of 
his  debts  ;  (3)  that  the  settlement  subtracted  fi*om  the  pro- 
perty, which  was  the  proper  fund  for  the  payment  of  the 
debts,  an  amount  without  which  the  debts  could  not  be  paid, 
nor  is  there  any  evidence  to  shew  (4)  that  the  necessary 
effect  of  the  settlement  was  to  hinder  or  delay  the  creditors. 

Certainly  there  is  no  evidence  to  warrant  a  reversal  of 
the  judgment  of  the  learned  Judge  on  that  point. 

Unless  the  real  estate  on  which  the  mortgage  to  the 
wife  was  given  is  not  sufficient  to  satisfy  the  debt,  she,  the 
mortgagee,  cannot  be  a  creditor  as  to  such  debt,  for  a  mort- 
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gagee  will  be  a  creditor  only  for  the  balance.  See  Masuret 
V.  Mitchell,  26  Gr.  435. 

Here,  even  according  to  the  plaintiffs'  contention,  the 
partnership  property  is  worth  the  mortgage  debt;  and 
according  to  the  defendants'  contention  there  is  a  surplus 
of  nearly  $1,400. 

It  was  not  contended  that  the  interest  which  accrued 
subsequently  and  remains  unpaid,  can  be  added  to  the 
mortgage  debt  to  reduce  the  security  and  create  a  surplus 
or  rather  a  deficiency. 

No  such  question  can  arise  as  to  the  $2,800  mortgage  on 
the  store. 

The  necessity  on  this  line  of  attack  of  shewing  an 
indebtedness  existing  at  the  date  of  the  conveyance  in 
January,  1878,  was  admitted,  as  also  the  effectiveness  of 
the  answer  that  such  indebtedness  had  been  paid  subse- 
quent to  that  date  and  prior  to  the  suit. 

Irwin  V.  Freeman,  13  Gr.  465,  was  referred  to.  See 
particularly  p.  470. 

The  plaintiffs  accordingly  laboured  to  shew  that  John 
Davis  was  then  liable  to  the  bank  on  paper  of  Barber 
Bros,  as  endorser,  and  that  such  liability  still  continued  at 
the  date  of  commencing:  this  suit. 

I  think,  it  sufiiciently  appeared  that  all  indebtedness 
then  existing  to  the  bank  was  paid  long  prior  to  that  date. 

The  case  of  Cameron  v.  Kerr,  3  A.  R.  30,  was  cited,  but 
it  seems  to  me  essentially  different.  There  Moffatt  &  Co. 
had  a  line  of  credit  with  the  bank,  and  wishing  to  extend 
it  obtained  an  extension  giving  a  mortgage  on  the  home- 
stead of  Lewis  Moffatt,  K.  M.  Moffatt,  a  retiring  partner 
joining  in  the  covenants.  It  was  contended  that  by  sub- 
sequent discounts  all  the  paper  existing  at  the  date  of  the 
mortgage  had  been  paid  off,  and  K.  M.  Moffatt  discharged 
from  his  covenant  to  pa}^ 

The  Court  held  that  the  real  transaction  was,  that  the 
bank  was  to  advance  from  time  to  time  moneys  as  required 
up  to  the  agreed  amount  on  the  security  of  customers' 
paper,  and  the  mortgage  was  collateral  to  secure  the 
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balance,  and  that  the  replacing  of  paper  with  fresh  paper 
from  time  to  time  did  not  in  any  sense  pay  the  indebted- 
ness to  the  bank  unless  the  general  balance  were  reduced. 

In  this  case  Barber  Bros,  were  customers,  a  house  with  a 
high  financial  reputation,  whose  paper  was  discounted  by 
John  Davis  and  retired  by  Barber  Bros,  as  it  came  due 
until  they  failed  some  time  in  1884,  and  in  failing  brought 
down  Davis  with  them.  There  was  a  liability  of  Davis 
to  the  bank  on  each  note,  and  that  liability  ceased  as  such 
note  was  paid.  If  any  note  had  been  in  existence  in 
January,  1878,  and  kept  renewed  from  time  to  time  to 
date  of  action,  the  plaintiffs'  contention  would  have  been 
well  founded.  Such  is  not  the  evidence.  It  is  quite  to  the 
contrary. 

It  was  argued  by  Mr.  Robertson  that  the  financial  posi- 
tion of  Barber  Bros,  in  1878  was  so  strong  as  to  make 
pertinent  the  observations  of  Lord  Selborne,  L.  C,  in  the 
Court  of  Appeal,  in  Re  Ridler,  22  Ch.  D.  76,  at  p.  79,  as 
follows:  "Where  the  prospect  that  the  person  subject  to 
the  liability  will  be  called  upon  is  so  remote  that  it  would 
not  enter  into  any  one's  calculations,  I  do  not  say  that  the 
existence  of  the  contingent  liability  would  make  a  settle- 
ment bad."  The  liability  was  on  shares  in  the  Glasgow 
Bank  when  everybody  believed  it  good ;  and  again  on 
p.  80,  see  similar  language. 

There  was  no  attempt,  however,  to  make  this  point  in 
the  evidence. 

The  plaintiffs  further  contend  that  the  deeds  were 
fraudulent  and  void,  on  the  ground  that  Davis  was 
engaged  in  business  and  could  not  take  a  part  of  his  pi  o- 
perty  and  make  a  voluntary  gift  of  the  same,  especially 
when  the  business  was  risky. 

As  I  understand  the  argument  it  is  sought  to  put  the 
defendants  in  the  same  position  as  if  at  the  date  of  the 
conveyance  their  father  was  about  entering  into  business. 

In  Ex  "p.  Russell,  Re  BiUterivorth,  19  Ch.  D.  588,  in  the 
Court  of  Appeal,  Jessel,  M.  K,  says,  at  p.  598:  "The  principle 
of  Machay  v.  Douglas,  L.  K  14  Eq.  106,  and  that  line  of 


564 


THE  ONTARIO  REPORTS,  1885. 


[Vol. 


cases,  is  this,  that  a  man  is  not  entitled  to  go  into  a  hazar- 
dous business,  and  immediately  before  doing  so  settle  all 
his  property  voluntarily,  the  object  being  this:  'If  I  succeed 
in  business,  I  make  a  fortune  for  myself ;  if  I  fail,  I  leave 
my  creditors  unpaid.  They  will  bear  the  loss.'  That  is 
the  very  thing  which  the  statute  of  Elizabeth  was  meant 
to  prevent.  The  object  of  the  settlor  was  to  put  his 
property  out  of  the  reach  of  his  future  creditors.  He 
contemplated  engaging  in  this  new  trade  and  he  wanted 
to  preserve  his  property  from  future  creditors.  That  can- 
not be  done  by  a  voluntary  settlement.  That  is,  to  my 
mind,  a  clear  and  satisfactory  principle." 

In  this  case  there  is  not  a  word  of  evidence  to  suggest 
that  the  object  of  John  Davis  was  to  protect  from  his  credi- 
tors the  property  so  conveyed.  It  was  suggested  by  the 
plaintiffs  that  the  conveyance  was  made  to  enable  his  son 
Harry  to  vote.  The  Davis  family  state  positively  that  it 
was  merely  to  give  each  of  the  boys  a  lot  of  land  as  they 
came  of  age.  They  were  both  at  home,  living  and  working 
with  the  father.  It  was  further  suggested  it  was  to  save 
a  will,  and  the  plaintiffs  argued  that  the  taking  of  the  note 
back  was  evidence  that  the  father  intended  to  control  the 
property  during  his  life  time.  But  whatever  was  the  motive 
it  is  clear  to  my  mind  there  was  no  intent  to  protect  against 
creditors. 

Again  it  was  not  all"  his  property,  nor,  according  to 
the  father's  view,  was  it  a  very  large  portion  of  the  surplus 
after  providing  for  payment  of  all  liabilities. 

The  business  was  not  a  peculiarly  risky  one.  H.  Davis 
said  it  was  speculative.  So  also  is  wheat  and  many  other 
similar  lines  of  trade. 

I  have  endeavoured  to  point  out  above  my  reasons  for 
saying  it  was  not  the  necessary  effect  of  the  conveyance  to 
defeat  creditors. 

Nor  does  it  seem  to  me  that  this  is  of  the  class  of  cases 
aimed  at  by  Ex  p.  Russell,  Re  Batterworth,  19  Ch.  D.  588, 
and  the  like  cases.  There  was  no  change  in  the  business  in 
contemplation,  no  increased  financial  responsibilities  j  and 
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to  hold  that  a  man  in  business  could  not  settle  a  small 
portion  of  his  estate,  provided  he  paid  all  existing  debts 
before  suit  brought  to  enforce  the  claim  of  the  attacking 
creditor,  would  be  going  much  farther  than  any  case  to 
which  we  have  been  referred. 

Lindley,  L.  J.,  in  Ex  p.  Russell,  Re  Butterworth,  Ch.  D. 
588,  at  p.  601,  asks  what  the  settlement  there  was  for,  and 
answers  :  "  Obviously,  not  simply  to  benefit  his  wife  and 
children,  but  to  secure  and  protect  them  against  the  un- 
known risks  of  the  new  adventure."  In  the  preceding 
sentence  he  points  out  that  the  settlement  was  substantially 
of  "  the  whole  of  his  property  upon  his  wife  and  children." 

I  think  the  motion  fails,  and  must  be  dismissed,  with 
costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 


Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

Dyment  V.  Thompson. 

Sale  of  goods — Place  of  inspection — Acceptance  of  part — Delivery  by  car 
loads — Right  to  reject  residue  as  not  answering  contract — Mitigation 
of  damages — Cross-action. 

The  plaintiff,  a  lumber  dealer  and  mill  owner  agreed  with  the  defendant, 
who  carried  on  a  lumber  business  at  Hamilton,  to  supply  him  with  cer- 
tain grades  of  lumber,  to  be  shipped  on  board  of  cars  at  the  stations 
nearest  to  the  plaintiff's  mills,  and  to  be  sent  to  the  defendant  at  Ham- 
ilton ;  payment  to  be  made  by  acceptance  at  three  months  from 
delivery.  The  lumber  was  shipped  in  car  loads  to  the  defendant 
from  time  to  time,  some  of  which  were  accepted  and  others  rejected 
by  him. 

Held,  that  the  defendant  had  the  right  of  inspection  at  Hamilton,  but 
having  accepted  certain  of  the  car  loads,  he  had  no  right  to  reject  the 
others,  because  composed  of  lumber  part  of  which  did  not  answer  the 
contract,  unless  such  part  was  so  inferior  in  quality  and  to  such  an 
amount  as  to  destroy  the  distinctive  character  of  the  loads,  which  was 
not  the  case  here,  for  out  of  the  whole  quantity  delivered  only  four-and- 
a-half  per  cent  was  agreed  to  be  defective  ;  and  that  defendant  must 
rely  upon  his  action  for  damages,  or  give  the  inferiority  in  anlswer  pro 
tanto  to  the  claim. 

Action  for  the  price  of  a  quantity  of  lumber. 

The  defence  was,  that  certain  deliveries  of  the  lumber 
were  inferior  in  quality,  and  on  that  account  had  been 
properly  rejected  by  the  defendant. 

The  case  was  tried  before  Gait,  J.,  and  a  jury,  at  Barrie> 
at  the  Spring  Assizes  of  1885. 

It  appeared  that  after  the  plaintiff  had  given  evidence  in 
support  of  his  claim  and  had  closed  his  case,  and  the  defence 
had  been  gone  into,  and  on  the  examination  in  chief  of  the 
defendant,  on  his  counsel  going  into  the  question  of  the 
lumber  on  its  arrival  at  Hamilton  not  being  in  accordance 
with  the  contract,  the  plaintiffs  counsel  objected  that  no 
such  evidence  could  be  given  as  a  defence,  because  the 
defendant  had  accepted  the  lumber  by  not  inspecting  and 
exercising  his  right  of  rejection  at  the  points  of  shipment, 
and  was  left  to  his  action  for  damages,  or  could  give 
evidence  only  as  to  the  inferiority  in  reduction  of  damages. 
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The  defendant's  counsel  contended  that  the  defendant 
had  the  right  to  inspect  and  reject  the  lumber  on  its 
arrival  at  Hamilton,  and  that  the  loading  of  the  lumber  on 
board  the  cars  by  the  plaintiff  was  not  an  acceptance  of 
the  lumber  by  the  defendant. 

The  learned  Judge  ruled  in  favour  of  the  plaintiff ;  and 
and  after  some  discussion  the  case  proceeded.  The  defen- 
dant refused  to  counter-claim,  but  gave  evidence  of 
inferiority  in  reduction  of  damages. 

A  verdict  by  consent  was  entered  for  the  plaintiff  for 
$1,325,  without  prejudice  to  his  right  to  move  in  the 
Divisional  Court  as  he  might  be  advised. 

During  Easter  Sittings,  Lount,  Q.  C,  obtained  an  order 
nisi  to  set  aside  the  verdict  and  judgment  for  the  plain- 
tiff and  to  enter  judgment  for  the  defendant  ;  or  for  a 
new  trial. 

During  the  same  sittings,  June  2,  1885,  Lount,  Q.  C. 
and  Kapelle,  supported  the  order  nisi.  The  property 
never  passed  to  the  defendant,  and  therefore  he  is  not 
liable ;  but  even  if  it  did  pass  there  was,  under  the  circum- 
Btances,  a  right  of  rejection.  This  was  not  the  purchase  of 
a  specific  article,  but  of  something  not  in  existence,  and  the 
intention  was  that  the  defendant  was  to  have  an  oppor- 
tunity to  inspect  before  accepting  the  article,  and  if  not 
according  to  contract  he  might  reject  it.  The  time  for 
inspection  was  when  the  goods  arrived  at  Hamilton.  The 
defendant  could  not  be  expected  to  have  persons  at  the 
different  places  of  shipment.  In  fact  no  opportunity 
to  inspect  was  afforded  to  the  defendant,  as  he  was 
never  notified  of  the  time  and  place  of  shipment.  The 
goods  were  shipped  in  car  loads  and  inspected  on  their 
arrival  at  Hamilton,  and  the  defendant,  as  he  had  the 
right  to  do,  rejected  the  car  loads  which  did  not  answer  the 
contract.  They  referred  to  Benjamin  on  Sales,  4th  Amer. 
ed.,  sees.  1348-9  ;  Lucy  v.  Mouflet,  5  H.  &  N.  229 ;  Grimoldbi 
V.  Wells,  L.  R.  10  C.  P.  391,  394-5  ;  Hedstvom  v.  Toronto 
Car  Wheel  Co.,  8  A.  R.  627 ;  McClure  v.  Kreuteziger,  G  O. 
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E.  480 ;  Wait  v.  BaJcer,  2  Ex.  1,  7 ;  Street  v.  Blay,  2  B.  & 
Ad.  456,  463 ;  Boives  v.  Shand,  2  App.  Cas.  455,  480. 

McCarthy,  Q.  C,  and  Pepler  (of  Barrie),  contra.  There- 
does  not  seem  to  be  any  question  as  to  the  law.  The  only 
question  is,  as  to  the  application  of  it.  It  is  quite  clear 
that  the  purchase  being  of  an  unascertained  chattel  the 
property  did  not  pass  until  an  opportunity  was  afforded 
for  inspection.  The  inspection  was  to  take  place  at  the 
place  of  shipment,  and  the  vendor  was  constituted  the 
vendee's  a^ent  to  make  an  appropriation  of  the  goods  and 
deliver  the  same  to  the  carriers.  On  the  goods  being  set 
apart  and  loaded  on  the  cars  the  property  passed  to  the- 
vendee.  The  only  exception  is,  where  goods  are  sold  sub- 
ject to  a  condition,  and  the  condition  has  not  been  per- 
formed. So  long  as  the  vendee  got  the  article  contracted 
for,  i.e.,  so  long  as  the  goods  answered  the  particular  descrip- 
tion of  lumber  contracted  for,  there  could  be  no  rejection. 
The  cases  in  which  rejection  has  been  allowed  is  where  the 
character  is  essentially  different;  for  instance,  where  beans 
had  been  delivered  instead  of  peas.  The  defendant's 
remedy  must  be  .by  cross  action  or  counter-claim  for 
breach  of  warranty.  All  mercantile  contracts  are  founded 
on  what  is  reasonable.  It  would  be  most  unreasonable  to 
ask  the  plaintiff  to  take  back  the  whole  of  the  lumber 
supplied  because  a  small  quantity  is  found  to  be  defective. 
It  is  certainly  more  reasonable  to  compel  the  defendant  to 
take  the  lumber  and  to  bring  his  cross  action  for  the  part 
defective.  The  defendant,  however,  did  not  raise  this 
question  at  the  trial ,but  mere]3'set  up  that  there  was  a  breach 
of  warranty,  and  the  sum  of  $90  was  agreed  on  as  damages 
to  be  allowed  on  that  basis.  Moreover,  the  defendant 
by  accepting  a  part  of  the  lumber  contracted  for,  cannot 
reject  the  residue.  They  referred  to  Broiune  v.  Hare,  3  H. 
&  N.  484,  4  H.  &  N.  822  ;  Benjamin  on  Sales,  3rd.  ed.,  pp. 
302,  5,  315  ;  and  4th  Amer.  ed.,  sec.  564 ;  Fragam>o  v.  Long, 
4  B.  &  C.  219  ;  Chanter  v.  Hopkins,  4  M  &  W.  399  :  Kirk- 
patrick  v.  Gowan,  9  Ir.  C.  L.  R  521  ;  Nichol  v.  Godts, 
10  Ex.  191 ;  Allan  v.  Lake,  18  Q.  B.  560  ;  Wieler  v.. 
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ScUlizzi  17  0.  B.  619  ;  Bannerman  v.  White,  10  C.  B. 
N.  S.  844  ;  Behn  v.  Burness,  3  B.  &  S.  751 ;  Couston  v. 
Chapman,  L,  R.  2  H.  L.  Sc.  250 ;  Heilhutt  v.  Hickson,  L. 
R.  7  C.  P.  438 ;  Heyworth  v.  Hutchinson,  L.  R.  2  Q.  B. 
447  ;  Azemo,T  v.  Casella,  L.  R.  2  C.  P.  677  ;  Daiuson  v. 
Collis,  10  C.  B.  523  ;  Hoiuland  v.  ^rown,  13  U.  C.:R.  199  ; 
George  v.  Glass,  14  U.  C.  R.  514;  Marshall  v.  Javiieson, 
42  U.  C.  R.  115. 

Lount,  Q.  C,  in  reply.  The  evidence  shews  that  the 
lumber  did  not  answer  the  description  contracted  for. 
There  can  be  no  appropriation  unless  the  goods  answered 
the  contract ;  and  where  there  is  a  right  of  rejection  there 
must  be  a  reasonable  notice  to  inspect.  As  to  acceptance 
of  part,  this  only  applies  wdien  the  acceptance  is  of  part  of 
a  larger  quantity  all  delivered  at  the  same  time  ;  but  not 
where  the  delivery  takes  place  by  separate  shipments: 
Benjamin  on  Sales,  4th  Am.  ed.,  sees.  181,  887,  894. 

June  27,  1885.  Rose,  J. — This  is  a  motion  to  set  aside 
the  judgment  herein  for  the  plaintiff,  and  to  enter  judg- 
ment for  the  defendant ;  or  for  a  new  trial,  on  various 
grounds. 

The  plaintiff  resided  at  Barrie,  and  had  at  least  three 
saw  mills  on  the  line  of  the  railway,  one  at  Gravenhurst, 
and  the  other  two  in  North  Simcoe.  The  defendant 
resided  in  Hamilton,  where  he  carried  on  the  lumber 
business. 

The  parties  had  dealings  in  the  year'  1883 ;  and  in 
January,  1884,  the  plaintiff  opened  negotiations  for  a  new 
contract,  which  resulted  in  certain  correspondence.  This 
correspondence  referred  to  the  previous  year's  transactions, 
and  by  reference  thereto  provided  that  the  lumber  w^as  to 
be  shipped  to  Hamilton  to  defendant's  order  from  the 
stations  convenient  to  the  plaintiff's  mills,  the  defendant 
paying  the  freight.  At  least  I  assume  it  was  by  such 
reference,  as  the  parties  seem  to  have  taken  it  for  granted 
that  such  terms  w^ere  in  the  contract,  although  they  do  not 
expressly  appear  in  the  correspondence. 
7  2 — VOL.  IX  o.R. 
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Some  deliveries  were  made  and  were  accepted,  but  cer- 
tain car  loads  were  rejected  after  they  had  arrived  in 
Hamilton. 

When  Mr.  Lount,  at  the  trial,  commenced  the  exami- 
nation of  his  client  in  defence  to  shew  that  the  lumber 
rejected  at  Hamilton  was  not  in  accordance  with  the  con- 
tract, Mr.  McCarthy  objected  to  any  evidence  of  quality 
being  given  except  in  reduction  of  damages,  contending 
that  the  defendant  should  have  inspected  the  lumber  as 
delivered  on  board  of  the  cars  at  the  mills,  and  exercised 
his  right  of  rejection  there,  and  that  not  having  done  so  he 
could  not  inspect  and  reject  it  at  Hamilton,  but  was  left  to 
his  action  for  damages,  or  to  give  evidence  of  inferiority  in 
reduction  of  damages. 

The  learned  Judge  gave  effect  to  the  objection;  and  the 
evidence  was  then  given  as  to  inferiority. 

After  much  evidence  had  been  given,  in  order  to  save 
time  and  further  expense,  the  parties  agreed  that  the 
claim  should  be  reduced  by  about  $90,  and  judgment  was 
accordingly  given  for  the  plaintiff  for  the  balance,  the 
defendant  having  reserved  to  him  all  rights  of  motion 
notwithstanding  his  assent  to  the  amount  of  the  judgment 
in  case  the  plaintiff's  contention  should  be  held  to  have 
been  well  taken. 

The  next  point,  then,  to  be  determined  is,  whether  the 
defendant  was  bound  to  inspect  and  reject  at  the  stations 
where  the  lumber  was  shipped,  or  could  do  so  at  Hamilton. 
If  he  had  the  right  to  inspect  and  reject  at  Hamilton,  then 
the  case  must  go  back  for  a  new  trial  to  enable  the  jury  to 
say  whether  the  defects  or  inferiority,  which  were  measured 
by  $90,  were  such  as  caused  the  lumber  to  lose  its  "dis- 
tinctive character,"  as  ^in  Wieler  v.  Schilizzi,  17  C.  B.  619. 

If  there  was  the  right  to  inspect  at  Hamilton,  so  as  to 
cull  out  what  was  not  in  accordance  with  the  contract,  but 
no  right  to  reject  the  quantity  which  answered  the  con- 
tract, then  I  think,  for  the  reasons  as  hereinafter  stated 
it  will  not  be  necessary  to  send  the  case  down  again 
to  a  jury. 
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I  think  we  must  take  it  for  granted  that  the  agreement 
between  the  parties  was,  that  the  plaintiff  was  to  deliver 
on  board  cars  at  the  station  near  the  mill,  and  that  the 
defendant  was  to  pay  the  freight,  as  the  case  was  argued 
before  us  as  if  such  was  the  agreement,  although,  as  I  have 
said,  there  is  nothing  in  the  writings  to  indicate  it. 

The  case  may  then  be  stated  thus :  the  plaintiff  a 
lumber  dealer  and  mill  owner  agrees  with  the  defendant 
to  supply  him  with  certain  grades  of  lumber  to  be  shipped 
on  board  cars  at  the  stations  nearest  the  plaintiff's  mill,  and 
to  be  sent  to  the  defendant  at  Hamilton,  payment  by  accep- 
tance at  three  months  from  delivery. 

It  would  seem  clear  on  the  evidence  that  the  plaintiff 
might  ship  from  any  or  all  of  his  mills  as  his  yard  supply 
gave  him  the  lumber  required  to  fill  the  contract.  The 
sale  was  therefore  not  of  a  specific  chattel,  but  the  vendor 
was  at  liberty  to  set  apart  any  lumber  in  his  yard  that 
would  answer  the  contract,  and  load  the  same  on  board 
the  cars. 

Mr.  McCarthy  contended  that  the  property  passed  to  the 
defendant  immediately  upon  the  lumbei-  being  loaded  on 
the  cars,  and  that,  as  there  was  an  opportunity  for  inspec- 
tion prior  to  loading,  the  defendant  could  not  thereafter 
exercise  it. 

I  do  not  see,  on  the  evidence,  that  any  notice  was  given 
to  the  defendant  of  appropriation  by  the  plaintiff  of  any 
specific  lumber  prior  to  shipment,  or  any  notice  to  the 
defendant  of  the  mill  from  which  each  or  any  shipment 
was  to  be  made,  or  the  day  of  shipment. 

The  law  as  to  the  passing  of  property  is  fully  stated  by 
Parke,  B.,  in  Wait  v.  Baker,  2  Ex.  1.  He  says  at  p.  7 :  "  It 
may  be  admitted,  that  if  goods  are  ordered  by  a  person, 
although  they  are  to  be  selected  by  the  vendor,  and  to  be 
delivered  to  a  common  carrier  to  be  sent  to  the  person  by 
whom  they  have  been  ordered,  the  moment  the  goods,  which 
have  been  selected  in  pursuance  of  the  contract,  are  delivered 
to  the  carrier,  the  carrier  becomes  the  agent  of  the  vendee, 
and  such  a  delivery  amounts  to  a  delivery  to  the  vendee ; 
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and  if  there  is  a  binding  contract  between  the  vendor  and 
vendee,  either  by  note  in  writing,  or  by  part  payment,  or 
subsequently  by  part  acceptance,  then  there  is  no  doubt 
that  the  property  passes  by  such  delivery  to  the  carrier." 
He  adds  this  most  important  clause :  "  It  is  necessary,  of 
course,  that  the  goods  should  agree  with  the  contract." 

This  seems  to  me  to  leave  quite  open  the  question  as  to 
the  place  of  inspection,  because,  assuming  that  the  goods  do- 
not  agree  with  the  contract,  then,  even  on  all  the  above 
facts  concurring,  the  property  will  not  pass. 

I  have  gone  through  all  the  cases  cited,  and  such  others 
as  I  could  find,  to  discover,  if  possible,  some  distinct 
authority  on  the  question  as  to  place  of  inspection  on  facts 
similar  to  those  we  are  considering.  It  seems  to  me 
the  case,  cited  by  Mr.  Lount,  of  Grimoldhi  v.  Wells,  L.  R. 
10  C.  P.  391,  lays  down  the  proper  rule  for  our  guidance. 

In  that  case  the  goods  (tares)  were  purchased  by  the 
defendant  from  the  plaintiff.  They  lived  about  nine  miles 
apart.  The  goods  were  being  sent  by  the  plaintiff  to  the 
defendant  in  a  cart.  While  on  the  way  they  were  met  by 
a  cart  sent  by  the- defendant  and  transhipped.  The  defen  - 
dant  had  them  taken  to  his  barn  where  they  were  in- 
spected and  rejected.  The  main  question  decided  in  the 
suit  was  that  the  defendant  might  reject  them  by  giving^ 
notice  to  the  vendor,  and  was  not  bound  to  send  or  offer 
to  send  them  back,  or  to  place  them  in  neutral  custody. 

Brett,  J.,  said,  at  p.  394  :  "  There  is  here  a  contract  for  the 
sale  of  goods  and  by  agreement  they  are  to  be  delivered 
before  a  fair  opportunity  for  inspection  arises  ;  for  it  can- 
not properly  be  said  that  it  would  be  reasonable  to  hold 
the  defendant  bound  to  examine  them  when  they  were 
delivered  to  him  at  half  way  of  the  journey." 

The  doctrine  laid  down  by  Brett,  J.,  seems  to  be  that 
there  must  be  a  fair  opportunity  to  inspect  under  such 
circumstances  as  would  make  it  reasonable  to  require  the 
vendee  to  inspect. 

It  seems  to  me  on  the  facts  of  this  case  it  would  not 
be  reasonable  to  hold  that  the  defendant  should  have  in- 
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spected  each  car  load  as  the  lumber  was  shipped  ;  and,  if  it 
had  been  so  desired,  the  contract  should  have  expressly 
provided  for  such  inspection  before  the  lumber  left  the 
yard.  It  is  within  my  knowledge  that  many  mill  owners 
in  Ontario  during  the  past  thirteen  or  fourteen  years  have 
expressly  provided  by  contract  for  inspection  in  the  yard 
before  shipment,  so  as  to  guard  against  such  a  difficulty  as 
has  here  arisen. 

It  was,  however,  further  contended  that,  admitting  the 
right  to  inspect  at  Hamilton,  yet,  as  some  of  the  cars  had 
been  accepted,  therefore  the  right  of  rejection  of  other  cars 
was  taken  away. 

It  was  not  argued  that  if  there  was  a  right  of  inspection 
at  Hamilton  the  defendant  was  bound  to  accept  so  much 
as  clearly  did  not  answer  the  contract. 

It  appears  that  the  defendant  accepted  the  first  and 
second  carloads  sent  respectively  on  the  2nd  of  May  and  the 
4th  of  June;  rejected  fourteen  carloads  sent  respectively 
on  the  16th,  17th,  19th,  20th,  and  21st  of  June,  and  the 
12th,  14th,  and  loth  of  July,  and  the  1st,  19fch,  and  22nd  of 
August;  and  accepted  intermediate  shipments  of  seven  car- 
loads sent  on  the  17th  and  20th  of  June,  17th  and  18th 
of  July  ;  thus  on  the  same  day  accepting  some  cars  and 
rejecting  others. 

The  contract,  so  far  as  it  appears  in  writing,  fixes  no 
dates  for  shipment.  It  seems  to  have  been  agreed  that  the 
shipments  were  to  be  made  as  ordered  by  the  defendant 
during  the  season. 

On  the  8th  of  July  the  plaintiff"  wrote  to  the  defendant : 

"  I  have  your  letters  ordering  me  to  ship  it  as  ffist  as  pos- 
sible, and  I  cannot  hold  it  all  back  at  mill,  so  I  shall  ship 
some  more  of  it  at  once." 

I  have  examined  the  cases  of  Hoare  v  Rennie,  5  H.  &; 
N.  19 ;  the  subsequent  case  of  Simpson  v  Grippin,  L.  R. 
8  Q.  B.  14,  where  the  Court  declined  to  follow  Hoare  v. 
Rennie;  Jonassohn  v.  Young,  4  B.  &  S.  206 ;  Heilhuit  v. 
Hichson,  L.  R.  7  C.  P.  438;  Roper  v.  Johnson,  L.  R.  8 
€.  P.  167;  Brandt  v.  Lawrence,  1  Q.  B.  D.  344;  Mid- 
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land  R.  W.  Co.  v.  Ontario  Rolling  Mills  Co.,  2  0.  K  1, 
10  A.  R.  677,  and  other  cases,  and  have  found  no  case 
going  the  length  of  saying  that  where  there  is  a  pur- 
chase of  chattels  to  be  delivered  from  time  to  time, 
either  on  named  or  unnamed  dates,  the  vendee  can,  as 
here  accept  certain  deliveries  and  reject  others,  because 
the  rejected  deliveries  have-  mixed  up  with  them  a  small 
quantity  of  the  article  purchased  inferior  in  quality. 

It  seems  to  me  that  the  result  of  the  decisions  is,  that 
where  the  article  purchased  is  to  be  delivered  in  parcels 
from  time  to  time,  and  whei'e  the  purchaser  accepts  a  por- 
tion he  has  no  right  to  rescind  the  contract  because  another 
portion  delivered  is  made  up  in  part  of  the  article  contracted 
for,  which  answers  the  contract,  and  in  part  of  which  does 
not  answer,  the  contract.  He  must  rely  upon  his  action  for 
damages,  or  give  the  inferiority  in  answer  pro  tanto  to  the 
claim. 

To  illustrate  :  when  the  defendant  accepted  the  first  and 
second  car  loads,  T  am  of  the  opinion  that  he  had  no  right 
to  reject  the  third,  unless  it  was  composed  of  material  so 
inferior  and  to  such  an  amount  as  destroyed  the  distinctive 
character  of  the  load.  For  example,  if  nine-tenths  of  the 
load  were  rotten  culls,  I  do  not  think  he  would  be  obliged 
to  accept  the  load ;  nor  on  the  other  hand  if  one  piece  which 
would  be  classed  as  a  cull  were  with  the  load,  could  he 
reject  the  whole  load. 

Of  course  he  had,  as  I  have  before  said,  the  right  to 
inspect  at  Hamilton,  and  I  think  to  cull  out  such  lumber 
as  was  not  in  accordance  with  the  contract,  because  the 
plaintiff  could  not  by  placing  in  a  car  load  three  quarters 
good  and  one  quarter  inferior,  compel  the  purchaser  to 
accept  the  inferior,  and  to  pay  for  the  same  even  on  a 
quantum  meruit. 

If  the  vendor  should  pay  freight  for  such  inferior  stuff 
he  could^recover  the  same  from  the  vendor.  In  fact  if  the 
vendor  commit  a  breach  of  the  contract  by  not  sending 
what  was  contracted  for,  or  put  the  vendee  to  costs  or 
expense  improperly  he  must  make  it  good  to  him. 
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It  seems  to  me  that  to  hold,  as  the  defenda  it  asks  us  to 
hold  in  this  case,  that  because  he  found  in  some  of  the  cars 
lumber  not  answering  to  the  contract  he  could  throw  the 
whole  of  such  car  loads  on  the  plaintiff's  hands  in  Hamil- 
ton, would  be  to  do  a  great  wrong,  and  to  establish  a  rule 
which  would  very  much  embarrass  trade. 

The  defendant  did  not  ask  to  have  submitted  to  the 
jury  at  the  trial  the  question  as  to  whether  the  lumber  on 
the  rejected  cars  had  been  so  admixed  with  other  inferior 
lumber  as  to  destroy  its  distinctive  character.  His  learned 
counsel,  with  his  wide  experience  in  such  class  of  case«i,  no 
doubt  perceived  the  futility  of  such  a  course;  and  it  would 
be  idle  for  us  to  send  the  case  down  for  such  purpose  when 
the  parties,  as  I  have  said,  have  agreed  that  the  reduction 
on  the  whole  invoice  should  be  about  four  and  a  half  per 
cent.  No  verdict  finding  that  such  a  percentage  would 
destroy  the  distinctive  character  of  the  quantity  in  which, 
it  was  found  could  be  allowed  to  stand. 

say  nothing  as  to  the  rights  of  the  parties  had  the  first 
car  load  been  composed  of  inferior  lumber  so  admixed  with 
the  other  as  to  render  necessary  labour  and  expense  in 
culling. 

It  may  be  that  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14, 
and  Brandt  v.  Lawrence,  1  Q.  B.  D.  344,  settle  the 
rights  of  the  parties.  I  desire  to  confine  my  judgment  to 
the  facts  of  this  case. 

I  have  examined  the  case  of  Towers  v.  Dominion 
Iron  and  Metal  Co.,  C.  A.,  noted  in  C.  L.  J.  of  June, 
1885,  p.  219,  to  which  Mr.  McCarthy  referred  us,  but  find 
that  the  judgment  turned  on  the  finding  in  fact  that  there 
had  been  an  acceptance  of  the  goods  in  St.  Catharines. 

In  my  opinion  this  motion  must  be  dismissed,  with  costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 


Motion  dismissed. 
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[QUEEN'S  BENCH  DIVISION.] 

In  re  Clark  and  the  Municipality  of  the  Township 
OF  Howard. 

Drainage  by-lmo — 46  Vic.  ch.  18,  sec'  588  (0.) — Validity  of  by-law — Costs, 

A  by-law  which  varies  from  the  provisions  of  a  statute  in  matters  affecting 
the  rights  of  property  and  of  taxation  is  invalid.  A  by-law  therefore 
defining  the  duties  of  inspectors  of  drains  and  enacting  (1)  That  obstruc- 
tions wilfully  placed  in  drains  should  be  removed  by  the  parties  placing 
them  there  or  at  their  expense,  without  regard  to  whether  such  parties 
owned  the  lands  through  or  between  which  such  drains  were  situate. 
(2)  That  if  such  obstructions  were  removed  by  the  council  the  cost 
should,  on  completion  of  the  work,  be  paid  by  the  council,  instead  of 
enacting  that  it  should  be  so  paid  only  in  the  event  of  the  party 
chargeable  with  the  obstruction  failing  to  do  so.  (3)  That  if  paid  by 
the  council  the  amount  of  such  cost  should  be  charged  on  the  collector's 
roll  against  the  lands  of  the  party  chargeable,  instead  of  only  against 
the  party  himself.  (4)  Because  no  appeal  was  provided  for  against 
such  charging  of  such  cost  upon  the  collector's  roll,  was  quashed  with 
costs. 

Aylesworth  moved  to  quash  "a  by-law,  entitled  a  Jby-law 
to  define  the  duties  of  the  inspectors  of  drains  in  the  town- 
ship of  Howard,"  on  the  following  grounds  : 

1.  The  said  by-law  is  not  supported  by  any  legal 
warrant  or  authority,  and  is  wholly  beyond  the  power  o£ 
the  municipal  council  of  the  said  township  to  pass  or  enact. 

2.  The  said  by-law,  so  far  as  the  same  is  a  re-enactment 
of  the  statute  46  Vic.  ch.  18,  sec.  588,  (0.,)  is  wholly 
unnecessary  and  improper  as  municipal  legislation,  and  so 
far  as  the  same  departs  from  the  said  statute,  or  is  con- 
tradictory thereto,  is  wholly  illegal  and  void. 

3.  The  said  by-law^  does  not  profess  to  be  limited  in  its 
application  to  drains  constructed  or  opened  up,  under  the 
provisions  of  the  Ontario  Drainage  Act,  but  applies  in 
terms  to  all  drains  whatever. 

4.  The  said  by-law  enacts  that  obstructions  wiltully 
placed  in  any  drain  shall  be  removed  by  the  parties  by 
wdiom  such  obstructions  were  so  placed  there,  or  at  the 
expense  of  such  parties,  without  regard  to  whether  such 
parties  own  the  lands  through  or  between  which  such 
drain  is  situate. 
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5.  The  said  by-law  provides  that  if  such  obstructions 
are  removed  by  the  council,  the  cost  thereof  shall  in  every 
case,  on  completion  of  the  work,  be  paid  by  the  council  to 
the  party  performing  the  work,  instead  of  enacting  that 
such  cost  be  paid  by  the  council  only  in  the  event  of  the 
party  who  placed  the  obstructions  in  the  drain  failing  to 
pay  such  cost. 

6.  The  said  by-law  directs  that  in  the  event  of  such  cost 
being  paid  by  the  council  the  amount  thereof  be  charged 
on  the  collector's  roll  against  the  lands  of  the  party  who 
should  pay,  instead  of  only  against  the  party  himself. 

7.  The  said  by  law  makes  no  provision  for  any  appeal 
from  charging  such  cost  upon  the  collector's  roll. 

The  by-law  was  as  follows  : 

"A  by-law  to  define  the  duties  of  inspector  of  drains  in 
the  township  of  Howard. 

Whereas  it  is  necessary  and  expedient  to  define  the 
■duties  of  inspectors  of  drains  in  the  township  of  Howard. 

Be  it  therefore  enacted  by  the  Municipal  Council  of  the 
township  of  Howard,  in  Council  assembled,  as  follows  : 

1st.  That  it  shall  be  the  duty  of  the  drain  inspector  of 
each  drain  and  its  branches,  when  notified  by  the  council 
of  the  municipality,  or  the  head  thereof,  to  have  all 
obstructions  removed  from  the  said  drain  or  of  the  branches 
thereof,  which  prevent  the  free  flow  of  the  water,  and  if 
the  said  obstructions  have  been  wilfully  placed  in  such 
ditch,  drain,  creek,  or  water  course,  by  any  party  or  parties, 
the  said  inspector  shall  notify  him  or  them  in  writing 
within  two  days  to  cause  such  obstructions  to  be  removed, 
and  if  the  said  party  or  parties  neglect  or  refuse  to  have 
the  same  removed,  then  the  said  inspector  shall  have  the 
said  obstructions  removed  without  delay  at  the  cost  of  the 
said  party  or  parties,  and  when  completed  the  council 
shall  pay  the  amount  to  the  party  performing  the  work, 
and  the  clerk  of  the  municipality  shall  place  such  amount 
upon  the  collector's  roll  against  the  lands  of  the  party  or 
parties,  with  ten  per  cent,  added  thereto.  And  all  drift 
wood  or  rubbish  which  may  collect  and  impede  the  flow 
of  the  water  the  inspector  shall  cause  to  be  removed 
and  charged  to  the  said  drain." 

Pegley,  contra. 

73 — VOL.  IX.  0.  li. 
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September  8,  1885.  O'Connor,  J. — The  first  objection 
is  general  in  its  terms — points  out  nothing  specific. 

The  fourth,  fifth,  sixth,  and  seventh  grounds  of  objec- 
tion are  specific,  and  in  my  opinion  well  taken,  and  are 
cumulatively,  if  not  severally,  fatal  to  the  by-law.  It 
appears  in  some  respects  to  have  been  intended  to  operate 
under  section  588  of  the  Municipal  Act  (46  Yic.  ch.  18),  (O.,) 
and  in  part  corresponds  with  that  section ;  but  in  other 
respects  it  seems  to  have  been  intended  to  be  supple- 
mentary to  and  different  from  the  statute. 

At  all  events  it  varies  from  the  provisions  of  the  section 
and  statute  referred  to.  The  section  588  is  new,  and  I 
know  of  no  other  section  of  the  same  or  any  other  Act 
giving  even  a  semblance  of  authority  for  such  a  by-law. 
Its  variance  from  the  provisions  of  the  statute,  especially 
in  matters  of  so  delicate  a  nature  as  those  affecting  the 
rights  of  property,  and  of  taxation,  is  decidedly  fatal  to  its 
validity;  nor  can  it  be  saved  by  the  argument  stoutly 
urged  by  Mr.  Pegley,  that  its  provisions  in  that  regard  are 
harmless,  inasmuch  as  the  provisions  of  the  statute  are 
unaffected  by  the  by-law.  The  statute  is,  indeed,  unaffected; 
but  the  by-law  assumes  to  provide  for  a  wider  range  of 
circumstances,  and  directs  proceedings  different  from  and 
apparently  independent  of  those  directed  by  the  statute,, 
and  is,  at  least,  misleading ;  likely  to  lead  to  confusion,, 
and  not  unlikely  to  produce  trouble;  and  for  that  reason, 
alone  should  not  be  allowed  to  stand. 

Besides,  unless  the  by-law  was  intended  to  operate  out- 
side the  statute,  ad  extra,  it  was  and  is  wholly  useless,  for 
then  it  would  be  a  mere  useless  and  a  foolish  confirmation 
or  indorsation  of  the  Act  of  the  Legislature. 

The  enactment  of  the  statute  having  been  but  a  short 
time  in  force,  there  does  not  appear  to  be  any  case  decided 
as  regards  the  need  or  validity  of  a  by-law  under  it ;  but 
amongst  the  older  cases  are  some  in  which  analogout^ 
questions  as  to  validity  have  been  decided ;  for  instance 
Bogart  v.  The  Town  Council  of  Belleville,  6  C.  P.  425  ;  In 
re  Hagaman  et  al.  and  The  Corporation  of  Owen  Sounds 
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20  U.  C.  R.  583  ;  In  re  Campbell  and  The  Corporation  of 
the  City  of  Kingston,  14  C.  P.  285  ;  and  the  more  recent 
case  of  In  re  McLeod  et  al.  and  Ihe  Corporation  of  the 
Town  of  Kincardine,  38  U.  C.  R.  617. 

The  by-law  is  composed  of  only  one  provisional  clause, 
and  though  part  of  it  is  innocent,  and  might  be  allowed  to 
stand,  yet  that  and  the  vicious  part  are  so  blended  that 
they  cannot  be  separated;  the  whole  must  therefore  be 
quashed,  and  with  costs,  as  usual  in  such  cases.  An  ad- 
ditional reason  for  allowing  costs  is  that  the  Reeve  and 
council  were  notified  in  writing  in  January  last,  that  unless 
the  by-law  was  'repealed  at  once  "  proceedings  would  be 
taken  to  quash  it,  but  they  paid  no  attention  to  that 
warning. 

Order  nisi  absolute  quashing  by-law. 
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The  Corporation  of  the  Municipality  of  the 
Township  of  Adjala  v.  McElroy  et  al. 

Po-'mcipal  and  surety- -Municipal  treasure') — Annual  7'e- appointment — Mis- 
conduct— Condoning  misconduct — Release  of  sureties. 

A  treasurer  was  appointed  by  the  plaintiffs  under  R.  S.  0.,  oh.  174,  by 
sec.  274,  of  which  all  officers  appointed  by  a  council,  shall  hold  office 
until  removed  by  such  council.  He  furnished  a  bond  dated  the  1st 
of  November,  1880,  conditioned  that  if  he  should  "well  and  truly 
discharge  the  duties  of  township  treasurer  so  long  as  he  shall  remain  in 
the  said  office,  and  shall  render  true  and  just  accounts  of  all  moneys, 
&c.,  as  shall  come  and  have  come  into  his  hands  diiring  his  continuance 
in  said  office,  and  hand  the  same  promptly  into  the  hands  of  his  suc- 
cessor in  office,  then,  &c. He  was  re-appointed  annually  for  several 
years. 

Held;  the  re-appointments  were  not  equivalent  to  removals  and  re-appoint- 
ments, but  were  rather  a  retention  in  office  of  the  same  treasurer,  and 
that  the  sureties  were  not  in  consequence  thereof  discharged. 

To  determine  a  man's  office  as  treasurer  under  the  statute,  there  should  be 
some  positive  act  of  removal  by  which  he  is  displaced  and  another 
appointed,  or  by  which  the  office,  though  continued  in  the  same  per- 
son, becomes  diffej-ent  in  some  material  point.  Mere  implication  arising 
from  formal  re-appointment  should  not  be  deemed  equivalent  to  such 
act  of  removal. 

The  treasurer  having  failed  to  account  for  large  sums,  the  council  of  the 
plaintiffs  caused  a  letter  to  be  written  to  him  on  the  27th  of 
February,  1882,  requiring  him  to  settle  all  claims  by  a  certain  day, 
otherwise  a  special  meeting  would  be  called  to  consider  his  case. 
He  failed  to  settle,  and  the  council  did  not  caxxy  out  their  threat.  In 
1883  the  council  again  becoming  dissatisfied  with  the  treasurer,  passed 
a  resolution  that  no  further  payment  should  be  made  to  him,  but  that 
all  moneys  should  be  paid  into  a  certain  bank.  In  1884,  the  council  for 
that  year  rescinded  this  resolution  and  permitted  the  treasurer  to  receive 
the  accumulated  funds.  No  notice  of  any  kind  was  given  to  the  sure- 
ties. 

Held,  that  the  plaintiffs  had  failed  to  perform  'their  duty  by  retaining 
the  treasurer  in  office  after  they  had  become  aware  of  his  defalcations 
and  continued  default ;  and  that  their  failure  to  do  so  was  a  breach  of 
duty  towards  the  sureties,  which  released  the  latter  from  all  liability 
after  the  27th  of  February,  1882.  A  reference  was  granted  at  the 
plaintiff's  election  to  take  an  account  of  the  amount  due  under  the 
bond  to  that  date,  and  in  default  of  such  election,  the  action  was  dis- 
missed, with  costs. 

This  was  an  action  brought  by  the  corporation  of  the 
municipality  of  the  township  of  Adjala,  against  William 
McElroy,  Patrick  McElroy,  Patrick  Langley,  Thomas  Lang- 
ley,  Patrick  McElroy,  the  younger,  and  The  Canada 
Permanent  Loan  and  Savings  Company,  the  first  three 
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defendants  being  the  bondsmen  for  the  due  performance 
of  the  duties  of,  and  accounting  for  all  moneys  received 
by  Williatn  McElroy,  who  was  treasurer  of  the  plaintiffs, 
and  the  last  three  being  the  transferees  of  the  properties 
conveyed  away  by  the  bondsmen,  the  transfers  of  which 
were  alleged  to  be  fraudulent. 

The  plaintiffs'  statement  of  claim  alleged  the  appoint- 
ment of  William  McElroy  as  township  treasurer,  in  1864 : 
that  on  November  1st,  1880,  he  and  the  defendants  Patrick 
McElroy  and  Patrick  Langley,  executed  a  bond  for  the 
due  performance  of  his  duties,  and  due  accounting  for  all 
moneys  received  by  him  during  his  continuance  in  office  : 
that  he  ceased  to  be  treasurer  on  August  13th,  1884 :  that 
between  the  date  of  the  bond  and  the  said  13th  iVngust, 
1884,  he  received  and  refused  or  neglected  to  account  for 
moneys  of  the  plaintiffs  to  a  large  amount,  and  they 
claimed  to  recover  such  moneys  from  the  defendants  Wil- 
liam McElroy,  Patrick  McElroy,  and  Patrick  Langley. 

There  were  also  allegations  attacking  certain  transfers 
of  properties  by  the  said  William  McElroy,  Patrick  Mc- 
Elroy, and  Patrick  Langley  to  the  other  defendants,  which 
transfers  it  was  claimed  were  fraudulent  as  being  for  the 
purpose  of  defeating  and  delaying  creditors. 

The  statement  of  defence  of  Patrick  Langley  set  up  that 
the  bond  was  only  operative  for  the  year  current  when  the 
same  was  executed,  and  for  that  year  all  the  conditions 
thereof  were  performed  :  that  at  the  end  of  the  year  1881, 
the  plaintiffs  caused  the  accounts  of  the  defendant  William 
McElroy  to  be  taken,  and  that  there  was  nothing  then 
due,  and  that  even  if  there  was  the  plaintiffs  were  estopped 
from  claiming  the  amount  as  from  the  change  for  the  worse 
since  that  time  in  the  financial  ])osition  of  the  defendant 
William  McElroy,  he  the  said  defendant  Patrick  Langley 
would  be  unable  to  reimburse  himself  for  any  sum  there 
might  be  found  due  by  William  McElroy:  that  a  similar 
account  was  taken  in  the  early  part  of  the  year  1883 : 
that  the  plaintiffs  dismissed  the  said  William  McElroy  in 
1883,  whereby  the  said  bond  ceased  to  be  in  operation 
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and  force,  and  that  the  said  William  McElroy  had 
duly  accounted  for  all  moneys,  and  performed  all  duties 
up  to  that  time  :  that  the'plaintiffs  knew  of  certain  irreg- 
ularities and  misconduct  in  the  past  of  the  said  Wil- 
liam McElroy  previous  to  the  signing  of  the  said  bond, 
and  fraudulently  concealed  the  same  from  him  (Patrick 
Laiigley)  knowing  that  if  he  had  been  fully  informed  that 
he  would  have  refused  to  sign  the  said  bond:  that  the  said 
irregularities  increased,  and  the  financial  position  of  the 
said  William  McElroy  became  worse  from  year  to  year 
to  the  knowledge  of  the  plaintiffs,  and  while  they  permitted 
the  same  they  concealed  the  facts  from  the  defendant 
Patrick  Langley,  and  kept  re-appointing  the  defendant 
William  McElroy,  and  thus  by  their  laches  released  the 
defendant  Patrick  Langley:  that  in  1883,  in  consequence 
of  irregularities  and  misconduct  and  failure  to  account 
and  pay  over,  the  plaintiffs  took  the  control  of  the  town- 
ship funds  from  the  defendant  William  McElroy,  and 
appointed  other  custodians  therefor,  but  subsequently  not- 
withstanding notice  from  the  defendant  Patrick  Langley 
that  he  would  no  longer  be  responsible  on  said  bond,  they 
gave  back  the  control  of  the  said  funds  to  William  McElroy, 
and  allowed  him  to  collect  more  moneys. 

A.  separate  statement  of  defence  to  the  same  effect  was 
also  put  in  by  Patrick  McElroy  the  other  bondsman. 

Statements  of  defence  were  put  in  for  the  other  defen- 
dants, and  all  statements  of  defence  denied  any  fraud  in 
the  transfers  of  the  lands,  which  issue  on  the  evidence 
was,  however,  found  against  the  defendants  by  the  learned 
Chancellor. 

The  action  was  tried  at  the  sittings  held  at  Barrie,  on 
March  12th,  1885,  before  Boyd,  C. 

It  appeared  from  the  evidence  that  William  McElroy 
had  been  treasurer  of  the  township  for  some  years  previous 
to  the  giving  of  the  bond  in  question,  and  that  he  was 
appointed  treasurer  from  time  to  time  by  resolutions  and 
by-laws  in  the  years  1879, 1880, 1881,  1882,  and  1883  :  that 
he  was  during  that  time  behind  in  his  accounts,  and  that 
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the  council  were  continually  trying  to  make  him  pay  up, 
but  that  they  kept  the  matter  quiet  and  did  not  notify  his 
sureties.  On  February  27th,  1882,  the  township  clerk,  at 
the  instance  of  the  council,  wrote  him  "to  have  all  claims 
due  the  county  (and  others)  settled,"  &c.,  otherwise  a 
special  meeting  was  to  be  held  to  take  the  matter  into  con- 
sideration, and  in  the  fall  of  1883,  they  went  so  far  as  to 
stop  the  payment  of  public  moneys  to  him,  but  the  council 
of  1884  rescinded  the  resolution  doing  this  and  allowed 
him  t  )  receive  the  moneys  again,  which  he  retained  and 
misappropriated. 

Lount,  Q.  C,  for  the  plaintiffs,  Sureties  cannot  be 
released  by  anything  done  during  the  currency  of  the  bond. 
The  evidence  does  not  shew  that  the  council  had  any 
knowledge  of  any  misconduct  on  the  part  of  the  treasurer 
which  required  to  be  communicated  to  the  sureties.  There 
was  no  necessity  of  informing  the  sureties  of  the  action 
of  the  council  whereby  the  payment  of  moneys  to  the 
treasurer  was  stopped  in  1883.  The  action  of  the  council 
in  1884  in  allowing  him  again  to  receive  the  funds  was 
bond  fide,  and  in  the  interests  of  the  township  :  Peers  v. 
Oxford,  17  Gr.  472  ;  East  Zorra  v.  Douglas,  17  Gr.  462  ; 
Frontenac  v.  Breden,  17  Gr.  645. 

Pepler,  for  the  defendants  other  than  Patrick  McElroy 
and  the  Canada  Permanent  Loan  and  Savings  Company. 
The  bond  only  made  the  sureties  liable  for  the  term  of  the 
office  for  which  it  was  given,  and  that  office  expired  at 
the  next  appointment  of  treasurer,  whether  the  same  man 
or  another  was  appointed  :  Cambridge  v.  Dennis,  El.  B.  & 
EL  659  ;  Regina  ex  ret.  Ford  v.  McKay,  5  P.  R.  309  ; 
Chapman  v.  BecJdngton,  3  Q.  B.  703  ;  Dover  v.  Tivombly, 
42  N.  H.  59  ;  Chelmsford  Go.  v.  Demarest,  7  Gray  1,  (Mass.) 
There  was  a  gross  want  of  good  faith  on  the  part  of  the 
township  since  1880.  Mere  balances  would  not  be  enough 
to  discharge  the  sureties,  but  we  find  these  increasing 
steadily  and  the  council  casting  about  for  means  of  relief  : 
Taylor's  Equity  Jurisprudence,   106,  s.  245 ;  Pollock  on 
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Contracts,  3rd  ed.,  259-261;  Victoria  Mutual  Fire  Ins, 
Co.  V.  Davidson,  3  0.  R.  378 ;  Canada  Agricultural  Ins. 
Co.  V.  Watt,  30  0.  P.  350 ;  Gananoque  v.  Stunden,  1  O.  R 
1 ;  The  Cosgrave  Bre%umg  and  Malting  Co,  v.  Starrs,  5  0. 
R  205  ;  Phillips  v.  Foxall,  L.  R.  7  Q.  B.  666 ;  F27sou  v. 
York,  46  U.  C.  R.  289. 

Lennox  and  Hearn,  for  the  defendant  Patrick  McElro}^ 
In  February,  1882,  the  council  considered  William  McElroy's 
position  critical,  and  made  no  appointment  of  treasurer  until 
November  of  that  ^'ear  as  they  were  awaiting  results,  and 
when  he  paid  up  in  October  they  reappointed  him.  They 
should  have  reported  his  misconduct  to  the  sureties.  His 
appointment  in  1883  was  made  after  knowledge  of  the 
facts,  and  was  a  fraud  on  the  sureties.  The  balance  for 
1883  w^as  paid  up,  and  an  application  of  payments  dis- 
charges the  sureties  :  East  Zorra  v.  Douglas,  17  Gr.  462  ;: 
Essex  V.  Park,  11  C.  P.  473.  The  evidence  shews  bad 
faith  on  the  part  of  the  council  in  concealing  matters  from 
the  sureties :  Regina  v.  Pringle,  32  U.  C.  R.  308 ;  McDon- 
ald V.  Maij,  5  U.  C.  R.  68;  Eegina  v.  Bonter,  6  0.  S.  551. 

H.  H.  Strathy,  in  reply.  There  is  a  distinction  to  be 
made  between  councils  and  private  persons.  There  is  no 
means  of  discovering  the  relations  betw^een  masters  and 
servants,  but  there  is  between  a  council  and  a  treasurer : 
Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666,  refers  to  ordinary 
employees,  not  to  corporations.  See  also  Beverly  v.  Barlow, 
10  C.  P.  178. 

April  22nd,  1885.  Boyd,  0. — The  bond  given  by  the 
defendants  as  sureties  for  the  due  performance  of  the  duties 
of  the  treasurer  of  the  township  of  Adjala  was  dated  in 
November,  1880.  By  the  law  then  in  force,  **  Every 
municipal  council  shall  appoint  a  treasurer  who  may  be 
paid  either  by  salary  or  by  a  percentage,  and  every  treas- 
urer before  entering  upon  the  duties  of  his  office,  shall 
give  such  security  as  the  council  directs  for  the  faithful 
performance  of  his  duties,  and  especially  for  duly  account- 
ing for  and  paying  over  all  moneys  which  may  come  into 
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his  hands ;  and  it  shall  be  the  duty  of  every  council  in 
each  and  every  jesiv  to  inquire  into  the  sufficiency  of  the 
security  given  by  such  treasurer,  and  report  thereon : 
R.  S.  0.  c.  174,  s.  246. 

By  section  248,  every  treasurer  shall  prepare  and  sub- 
mit to  the  council  half-yearly  a  correct  statement  of  the 
moneys  at  the  credit  of  the  corporation,  whose  officer  he  is. 

Section  249  provides  in  case  any  treasurer  is  dismissed 
from  office,  or  released,  it  shall  be  lawful  for  his  successor 
to  draw  any  moneys  belonging  to  such  municipality. 

By  section  274,  all  officers  appointed  by  a  council  shall 
hold  office  until  removed  by  the  council ;  and  by  section 
275,  a  municipal  council  may  grant  an  annuity  to  an  officer 
who  has  been  in  the  service  of  the  municipality  for  at  least 
twenty  years.  This  last  section  originates  in  36  Vict.  c. 
48,  s.  221  (0.) 

The  other  section  274,  is  derived  from  29,  30  Vic.  c.  51,. 
s.  177,  passed  in  August,  1866.  This,  however,  is  well- 
nigh  identical  with  the  earlier  provisions  of  the  law  to 
be  found  in  12  Vict.  c.  81,  ss.  171  and  173,  which  provide 
that  the  treasurer  shall  hold  office  during  the  council's 
pleasure,  and  that  he  shall  hold  his  office  until  removed 
therefrom  by  the  council. 

In  Beverly  v.  Barlow,  10  C.  P,  178,  it  was  held  that  the 
appointment  of  treasurer  under  12  Vict.,  was  not  an  annual 
one,  although  by  the  by-law  passed  on  the  defendant's  first 
appointment  in  February,  1853,  it  was  declared  that  he 
was  appointed  for  the  then  present  year.-  Yet,  upon  its 
appearing  that  he  was  continued  as  treasurer  thereafter 
without  any  new  appointment,  the  Court  held  that  the 
effect  of  the  statute  was  to  make  him  treasurer  till  he  was 
removed  therefrom  by  the  council,  and  his  sureties  were 
held  liable  for  defaults  occurring  after  the  year  1853.  The 
argument  in  that  case  brings  out  the  point  wherein  it 
differs  from  the  present  case.  Mr.  Richards  argued  thus  : 
"The  continuing  a  man  in  office  is  not  a  removal  and  re- 
appointment, and  there  is  no  by-law  subsequent  to  that  of 
1853."  (p.  181.) 
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In  that  regard  this  case  more  nearly  approaches 
Pegina  ex  ret.  Ford  v.  McRae,  5  P.  R.  309,  decided  in 
Chambers  by  Mr.  Justice  Morrison,  in  February,  1870.  In 
that  case  the  treasurer  was  appointed  by  by-law  for  1859, 
and  again  by  by-laws  for  1860  and  1861,  respectively.  The 
defendant  became  his  surety  in  1861  by  bond  which  pro- 
vided for  the  treasurer  well  and  duly  accounting  "  during 
his  said  office  as  treasurer,  to  which  he  has  been  appointed," 
^nd  that  "upon  his  discharge,  or  at  the  expiration  of 
his  term  of  office,"  he  should  render  up  books  and  accounts, 
&c.  The  treasurer  was  then  re-appointed  in  1863  and  in 
1864.  In  the  previous  years  his  appointment  was  as  to  time 
silent ;  in  1864,  his  appointment  was  for  that  year :  in 
the  following  years  he  was  re-appointed  without  speci- 
fying the  period  till  1868,  when  his  term  was  limited  to 
that  year.  It  was  held  that  as  the  council  made  annual 
appointments,  and  as  the  bond  referred  to  the  expi- 
ration of  the  term  of  office,  it  was  reasonable  to  assume 
that  the  engagement  of  the  surety  was  only  for  the  muni- 
cipal year.  The  Judge  then  thus  proceeds :  "  It  is  true,  as 
argued  by  Mr.  Harrison,  if  the  treasurer  had  not  been  re- 
appointed, that  under  the  117th  section  of  the  Municipal 
Act  he  would  hold  office  until  removed  by  the  council. 
(That  appears  to  be  a  misprint  for  the  171st  section.)  But 
the  fact  of  his  reappointment  in  1863  implied,  at  all 
events,  that  his  term  of  office  expired  at  the  end  of  1862  ; 
and  his  reappointment  by  by-law  in  1864,  expressly  limit- 
ed his  appointment  to  that  year.  At  the  end  of  that  year 
his  term  of  office  certainly  expired,  and  as  he  made  no 
default,  but  faithfully  performed  his  duty  *  *  up  to 
that  period,  his  sureties  *  *  were  discharged  from  all 
liability,  if  they  had  nob  been  discharged  at  the  end  of 
1861  or  1862.  There  are  no  words  in  the  condition 
indicating  that  the  sureties  engaged  to  be  liable  upon  his 
reappointment  from  time  to  time." 

The  precise  point  is  not  specifically  decided,  though  the 
inclination  of  the  Judge's  opinion  is,  that  the  mere  re- 
appointment was  in  law  a  termination  of  the  current 
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appointment  and  the  beginning  of  a  new  term  of  office. 
Such  is  apparently  the  view  of  Mr.  Justice  Crompton,  in 
the  case  there  cited  3Iayor,(&c.  of  Gamhridge  v.  Dennis, 
El.  B.  &  El.  G59,  who  says.  "  the  surety  executing  such  an 
instrument  is  to  be  taken  to  be  giving  security  only  in 
respect  of  the  existing  office.  When  there  is  a  re-appoint- 
ment he  has  a  right  to  say  that  the  office  is  not  the  same." 
But  I  doubt  that  such  a  conclusion  is  really  involved 
in  his  language. 

In  the  Cambridge  Case  the  office  was  at  the  date  when 
the  bond  was  given  no  more  than  an  annual  one  and  after- 
wards by  statute  it  was  extended  to  an  office  during 
pleasure.  The  declaration  averred  the  first  appointment 
while  the  office  was  annual  and  then  alleged  subsequent 
annual  appointments  of  the  same  person  when  the  office 
was  during  pleasure  and  the  Court  decided  that  the 
tenure  under  the  last  appointment  was  distinct  from  that 
under  the  annual  appointment  existing  when  the  bond 
was  given  and  for  this  held  the  surety  to  be  discharged. 
The  language  of  Crompton,  J.,  is  to  be  read  contra  suh- 
jectam  materiem  and  means  that  the  reappointment  was  to 
an  office  of  specifically  difi*erent  tenure  from  that  to  which 
the  bond  applied. 

The  defendants'  bond  now  under  consideration  is  condi- 
tioned thus  :  "If  William  McElroy  shall  well  and  truly  dis- 
charge the  duties  of  the  office  of  township  treasurer  so  long 
as  he  shall  remain  in  the  said  office,  and  shall  render  true 
and  just  accounts  of  all  moneys  &c.,  as  shall  come  and  have 
come  into  his  hands  during  his  continuance  in  said  office, 
and  hand  the  same  promptly  into  the  hands  of  his  suc- 
cessor in  office." 

Now  apart  from  technicality,  McElroy  had  no  suc- 
cessor in  office  till  he  was  superseded  by  the  appoint- 
ment of  the  present  treasurer  in  1884,  and  from  the 
date  of  the  bond  in  1880  till  he  was  so  removed  from 
office  he  remained  in  the  office  of  treasurer,  and  all  that 
period  can  properly  be  spoken  of  as  his  continuance  in 
office.    By  the  Act  in  force  when  this  bond  was  given  the 
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treasurer  was  to  hold  office  until  he  was  removed  by  the 
couDcil  and  I  think  it  savours  of  over-refinement  to  treat 
the  resolutions  and  by-laws  passed  at  irregular  periods 
as  to  his  appointment  and  reappointment  as  tantamount 
to  a  removal  or  dismissal  from  office,  and  to  the  appoint- 
ment of  a  successor  during  any  portion  of  the  period. 
You  do  not  start  with  an  annual  office  as  in  Cambridge 
V.  Dennis,  and  you  have  not  the  same  state  of  facts 
as  in  Regina  ex  ret.  Ford  v.  McRae.  The  language 
of  the  bonds  is  different :  the  manner  of  acting  on  the 
part  of  the  corporation  is  different;  and  by  the  terms 
of  the  law  then  in  force,  the  appointment  was  during 
pleasure,  (by  s.  171  of  12th  Yic.)  which  is  not  precisely 
the  same  as  holding  office  till  removed  therefrom.  It 
is  preferable  to  regard  a  resolution  or  by-law  which  re- 
appoints the  same  person  to  the  same  office  as  an  accept- 
ance and  continuance  in  office  of  the  then  incumbent  rather 
than  to  treat  it  as  a  removal  from  office  and  a  new  appoint- 
ment thereto,  so  as  to  invalidate  such  a  bond  as  this.  There 
is  here  no  re-appointment  on  different  terms,  but  a  reten- 
tion in  office  upon  the  same  terms  and  with  the  same 
duties :  Bamford  v.  lies,  3  Exch.  386.  In  short,  I  think 
the  statute  means  that  to  determine  a  man's  office  as 
treasurer  there  should  be  some  positive  act  of  removal  by 
which  he  is  displaced  and  another  appointed,  or  by  which 
the  office,  though  continued  in  the  same  person,  becomes 
different  in  some  material  point.  But  mere  implication- 
arising  from  formal  reappointment  should  not  be  deemed 
equivalent  to  such  act  of  removal.  I  hold  that  McElroy 
continued  in  office  till  his  successor  was  appointed  which 
was  coincident  with  his  removal  and  that  the  bond  was  a 
continuing  security  for  this  period  during  which  he  con- 
tinued in  office  as  treasurer. 

In  the  cases  of  Fast  Zorra  v.  Douglas,  17  Gr.  462 ;  and 
Peers  v.  Oxford,  17  Gr.  472,  the  complaint  was  as  to  the 
conduct  of  the  council  in  concealing  material  matters  from 
the  sureties  at  and  before  the  time  when  the  security  was 
given :  in  the  present  case  the  complaints  are  mainly 
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founded  on  the  conduct  of  the  council  during  the  currency 
of  the  bond.  I  see  no  reason  to  doubt  that  the  principles 
now  well  established  by  the  cases  of  Phillips  v.  Foxall, 
L.  R  7  Q.  B.  666,  and  Sanderson  v.  Aston,  L.  K  8  Ex.  73, 
are  applicable  to  municipalities  and  to  all  cases  where  the 
master  or  employer  has  the  power  to  dismiss  the  servant 
or  official  employed.  The  o^atio  decidendi  of  these  cases  has 
been  thus  well  elucidated  by  Palles,  C.  B.,  in  Byrne  v. 
Muzio,  8  L.  R.  Ir.  396,  410,  "  There  should  be,  in 
the  person  who  is  suing,  and  to  whom  the  knowledge  of 
the  fraud,  irregularity  or  misconduct  is  traced,  a  power  of 
dismissal.  *  *  The  power  of  the  employer  to  dismiss 
for  misconduct  is  a  power  the  exercise  of  which,  when 
misconduct  comes  to  his  knowledge,  the  surety  has  the 
right  to  call  for,  and  if  the  employer  condones  the  miscon- 
duct in  such  a  way  as  to  deprive  himself  of  the  power  of 
dismissal,  he  has  deprived  the  surety  of  one  of  the  rights 
which  he,  the  surety,  would  have  if  he  stood  in  the  place 
of  the  employer,  and  therefore  the  surety  is  discharged  by 
the  ordinary  rules  that  regulate  questions  between  princi- 
pal and  surety." 

The  point  to  be  considered  is,  whether  such  breach  of 
duty  is  pleaded  and  proved  on  the  part  of  the  treasurer  as 
would  have  entitled  the  corporation  to  dismiss  that  officer, 
or  as  would  have  justified  them  in  taking  that  step.  As 
said  by  Kelly,  C.  B.,in  Sanderson  v.  Aston,  L.  R.  8  Ex.  77, 
though  no  dishonesty  is  shewn  by  the  plea  *  *  yet  the  em- 
ployed by  failing  to  pay  over  money  which  he  has  received 
may  commit  a  breach  of  his  duty,  which  would  entitle  his 
employer  to  dismiss  him." 

In  this  case  we  have  a  breach  of  duty  in  this  respect 
coming  to  the  knowledge  of  the  plaintiffs  proved  unmistak- 
ably by  the  letter  of  the  27th  February,  1882,  written  by 
the  township  clerk  at  the  instance  of  the  council  to  the 
treasurer.  In  this  he  is  called  upon  "  to  have  all  claims 
due  the  county  (and  others)  settled  before  next  Saturday, 
and  additional  security  procured,"  otherwise  a  special  meet- 
ing was  to  be  held  to  take  the  situation  into  consideration. 
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The  treasurer  did  not  heed  the  call  thus  make  upon  him, 
did  not  discharge  the  claims  referred  to,  and  the  council- 
did  not  carry  out  their  threat,  and  did  not  interfere  witk 
his  incumbency  of  the  office. 

At  the  date  of  that  letter  the  treasurer  had  (as  the  council 
knew)  over  $7,000  in  his  hands  received  from  the  collectors 
for  1881,  out  of  which  no  payments  of  any  considerable 
sums  appear  to  have  been  made  till  late  in  the  fall  of  that 
year,  and  probably  after  the  receipt  of  that  years  taxes  in 
November  and  December.  This  cannot  be  likened  to  a  case 
of  inactivity  as  between  a  creditor  and  debtor  in  which  the 
mere  laches  do  not  discharge  a  surety.  Public  moneys  here 
reach  the  hands  of  the  treasur-er,  which  it  is  his  statutory 
duty  to  pay  over  promptly  to  the  proper  recipients.  He 
has  no  right  to  retain  these  moneys  for  his  own  use  for  a 
single  moment.  The  council  knew  of  his  receipt  of  these 
moneys,  they  knew  of  his  failure  to  pay  within  the  statutory 
period,  they  communicate  with  him  and  require  him  to  pay. 
Upon  his  continued  default  it  was  their  plain  duty  to  have 
dismissed  him  from  office  as  a  person  who  had  improperly 
withheld  or  appropriated  municipal  moneys, and  their  failure 
to  do  so  was  a  breach  of  duty  towards  the  sureties  which 
entitles  them  to  be  discharged.  If,  notwithstanding  the 
refusal  or  the  inability  of  the  treasurer  to  account  for  these 
moneys,  the  council  determined  to  keep  him  on  in  office 
they  should  not  have  thus  acted  without  giving  notice  to 
the  sureties  and  obtaining  their  sanction  to  remain  liable 
for  future  defalcations. 

I  hesitated  to  give  effect  to  this  ground  of  discharging 
the  sureties,  because  it  is  not  specifically  pleaded,  but  all 
the  evidence  was  given  without  objection,  and  the  matter 
was  fully  discussed  in  this  aspect  before  me,  and  it  would 
not  be  unreasonable  in  such  circumstances  to  allow  all 
necessary  amendments  to  be  made  to  present  this  defence 
on  the  record.  If,  however,  I  am  wrong  as  to  the  effisct  of 
this  conduct,  I  have  no  doubt  as  to  what  next  occurred. 

When  we  pass  on  from  this  to  the  transaction  in  the  year 
1883  (respecting  which  the  facts  are  sufficiently  pleaded)^ 
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my  conchision  is,  that  the  council  then  so  acted  as  to  dis- 
charge the  sureties  from  any  subsequent  default  on  the 
treasurer's  part.  In  the  fall  of  1883  the  council  became 
dissatisfied  with  the  failure  of  the  treasurer  to  pay  over 
the  county  rates  promptly  and  faithfully,  passed  a  resolu- 
tion, and  took  steps  whereby  the  further  payment  of 
public  moneys  to  that  officer  were  stopped,  and  instead 
thereof  all  such  moneys  were  ordered  to  be  paid,  and  were 
paid  into  the  office  of  the  Bank  of  Hamilton.  The  new 
council  in  1884  rescinded  the  resolution  and  allowed  all 
the  funds  so  accumulated  to  pass  into  the  hands  of  the 
treasurer  who  retained  and  misappropriated  them.  This 
was  done  without  notice  to  the  sureties,  and  without  any 
precautions  whatever  being  taken  to  see  that  the  moneys 
were  properly  applied.  This  conduct  appears  to  me  so  utterly 
inexcusable  as  to  afford  most  cogent  evidence  of  collusion 
with  the  treasurer  in  his  malversations.  It  was  such  gross 
negligence  (to  use  the  mildest  phrase)  as  worked  a  fraud 
upon  the  unwarned  sureties.  If  the  treasurer  was  an 
unfit  recipient  of  the  public  moneys  at  the  time  when  his 
functions  were  suspended,  and  he  was  practically  super- 
seded by  the  council  of  1883,  (and  of  this  I  have  no  doubt), 
he  was  equally  unfit  to  become  the  custodian  of  those  same 
moneys  in  1884.  All  the  circumstances  of  the  case  shew 
that  the  council  was  not  justified  in  restoring  their  confi- 
dence or  their  moneys  to  this  disgraced  official.  It  was 
plainly  the  duty  of  the  council  to  have  dismissed  this 
officer  when  he  became  unworthy  to  be  trusted  with  the 
receipt  of  public  moneys. 

Upon  the  whole  case  I  think  that  the  line  of  liability  on 
the  part  of  the  sureties  should  be  drawn  at  the  time  when 
the  treasurer  was  in  default  for  non-compliance  with  the 
letter  of  February,  1882,  and  it  will  be  referred  to  the  Master 
to  ascertain  the  extent  of  the  liability  on  the  bond  at  that 
date. 

An  attack  was  made  upon  the  transfers  of  property  made 
by  the  sureties,  and  was  fully  gone  into  without  objection 
upon  the  part  of  the  defendants.  The  suit  was  not  properly 
constituted  for  this  purpose,  but  an  amendment  may  be 
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allowed  so  that  it  shall  be  on  behalf  of  all  creditors.  There 
is  no  doubt  that  as  against  creditors  i^he  conveyances  im- 
peached cannot  stand,  and  there  should  be  a  declaration  to 
this  effect  if  it  is  found  that  the  plaintiffs  are  creditors.  It 
was  said  that  by  the  applications  of  payments  made  subse- 
quently by  the  treasurer,  all  arrears  in  February,  1882, 
would  be  wiped  out,  but  if  the  plaintiffs  do  not  adopt  this 
view  it  will  be  open  to  them  to  prosecute  a  reference  as 
to  the  state  of  accounts  and  the  extent  of  the  sureties' 
liability.  If  no  such  reference  is  sought,  the  action  is 
dismissed,  with  costs ;  if  it  is  asked,  further  directions  and 
all  costs  will  be  reserved. 

After  I  had  written  the  foregoing  opinion  I  came  across 
the  case  of  President,  dx.,  of  Amherst  Bank  v.  Root,  2  Met. 
522  (Mass.),  in  which  the  question  of  the  effect  upon 
sureties  of  re-appointing  the  same  person  to  an  office  which 
is  held  during  pleasure  is  very  fully  and  very  ably  investi- 
gated. That  was  in  reference  to  the  cashier  of  a  bank 
whom  the  directors  appointed  from  year  to  year,  but  who, 
by  the  terms  of  the  statute  of  incorporation,  was  to  hold 
office  until  removed  or  another  person  was  appointed  in 
his  stead.  Shaw,  C.  J.,  said  at  p.  539,  "  The  election  of  the 
cashier  to  an  office  which  he  already  holds,  and  would 
hold  without  election,  must  be  regarded  as  a  manifestation 
of  their  will  and  intent  that  he  should  continue  to  hold 
the  office  for  another  year,  unless  there  should  be  cause 
afterwards  to  remove  him.  That  such  an  election  is  con- 
sidered by  the  directors  themselves  as  the  continuance  o£ 
an  existing  office,  and  not  the  commencement  of  a  new 
one,  is  manifest  from  the  fact  that  they  require  no  new 
bonds."  Dewey,  J.,  in  a  dissenting  judgment  at  p.  555  does 
not  call  in  question  the  correctness  of  the  decision  in 
Dedhaw.  Bank  v.  Chickering,  3  Pick.  335  (Mass.)  where 
it  was  held  that  successive  re-elections  of  a  cashier,  who 
had  been  originally  appointed  for  an  unlimited  period, 
do  not  discharge  the  liability  of  the  original  sureties, 
as  to  future  defalcations.  And  he  further  says :  "  If  the 
iippointment  was  an  unlimited  one,  it  might  be  true  that 
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sureties,  who  became  such  under  that  form  of  appoint- 
ment, might  not  be  discharged  of  their  liability  by  a 
subsequent  re-election  of  the  same  individual." 

Lord  Mansfield's  view  appears  to  be  to  the  like  effect  in 
a  case  of  Dance  v.  Girdler,  1  B.  &  P.  N.  S.  38,  40,  cited  in 
these  Massachusetts  Reports. 

G.  A.  B. 


[COMMON  PLEAS  DIVISION.] 

Blagden  V.  Bennett. 

Slander — Privileged  occasion — Malice — School  trustee — Ratepayer — 
Pleading. 

The  plaintiff,  a  school  trustee,  with  another  trustee,  under  the  authority 
of  the  school  board,  purchased  a  quantity  of  firewood  for  use  in  the 
school  house.  In  December,  shortly  before  the  municipal  and  school 
trustee  elections,  the  defendant  and  H.,  another  school  trustee,  were 
discussing  the  taxes,  when  defendant  said  that  the  trustees  had  paid 
too  much  for  the  wood  :  that  plaintiff  had  culled  it,  and  sold  the  best 
of  it,  and  had  drawn  the  culled  wood  to  the  school  house  :  and,  on 
H.  remonstrating  with  him,  said  :  * '  Oh,  but  he  did,  and  I  can  prove 
it  "  :  that  he  could  prove  it  by  a  person  named  N.  Subsequently  in  the 
same  month,  a  discussion  took  place  between  defendant  and  B.,  lirst  as 
to  council,  and  then  as  to  school  matters,  when  defendant  related  the 
conversation  he  had  had  with  N.,  in  which  he  had  said  to  N.  that  the 
wood  was  dear,  and  that  N.  had  said  that  ib  was  No.  2  at  that  :  that 
there  was  something  strange  about  the  wood,  and  it  must  have  been 
culled,  for  they  bought  No.  1,  and  drew  No.  2  to  the  school  house. 
In  an  action  for  slander, 

Held,  BosE,  J. ,  dissenting,  that  the  words  having  been  spoken  by  a  per- 
son interested  to  another,  also  interested,  the  occasion  was  privileged  ; 
and  in  the  absence  of  proof  of  express  malice  no  action  would  lie. 

Qumre,  whether  defamatory  words  spoken  of  a  person  holding  an  elective 
office  with  regard  thereto,  not  followed  by  special  damage,  are  action-* - 
able  when  they  would  not  be  so  when  spoken  of  the  holder  in  his  private 
capacity. 

Held,  also,  that  the  omission  to  plead  such  pi'ivilege  as  a  defence  did  not 
preclude  the  defendant  from  setting  it  up  at  the  trial. 

The  plaintiff  sued  in  slander,  his  statement  of  claim 
alleging  that  at  the  time  the  slanderous  words  complained 
of  were  spoken  he  was  a  school  trustee  in  school  section 
No.  5,  in  the  township  of  East  Flamborough,  and  in  that 
75 — VOL.  IX  O.ll. 


594  THE  ONTARIO  REPORTS,  1885.  [VoL 

capacity  with  one  John  Hunter,  another  school  trustee^ 
acting  under  the  authority  of  the  Board  of  School  Trustees 
of  the  section,  he  purchased  a  quantity  of  fire  wood  for 
use  in  the  schoolhouse  of  the  section  at  $4.75  per  cord,, 
and  caused  the  same  to  be  delivered  at  the  schoolhouse 
and  the  defendant  in  a  conversation  with  John  Harper 
maliciously  spoke  of  the  plaintiff  as  such  school  trustee 
the  words  :  "  Blagden  had  drawn  the  wood  to  the  school- 
house,  and  that  he  had  culled  the  wood  and  sold  the  best 
of  it,  and  had  drawn  the  culled  wood  to  the  schoolhouse  • 
and  I  can  prove  it."  On  another  occasion  he  spoke  the 
same  words  to  one  Hermanns  Buckley. 

The  defendant,  by  his  statement  of  defence,  admitted 
that  the  plaintiff  was  a  school  trustee ;  and  denied  all  the 
other  statements  in  the  statement  of  claim. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at 
Hamilton,  at  the  Spring  Assizes  of  1885. 

It  appeared  by  the  evidence  that  in  the  month  of 
December,  1884,  not  long  before  the  municipal  and  school 
elections  would  take  place,  the  defendant  had  a  conversa- 
tion with  Charles.Harper  in  the  market  place,  at  Hamilton,, 
the  said  Harper  being  one  of  the  school  trustees  of  the 
section,  and  the  defendant  a  ratepayer  therein. 

Harper  was  called  as  a  witness  for  the  plaintiff,  and 
gave  in  substance  the  following  account  of  the  conversa- 
tion :  "  He  commenced  by  talking  about  the  taxes  being 
high.  Well,  I  stated,  they  might  be  a  little  high,  but  they 
will  likely  be  higher.  From  this  he  went  on  and  said  we 
paid  too  much  for  the  wood,  and  the  wood  was  not  of  the 
quality  according  to  the  price ;  and  he  said  Mr.  Blagden 
culled  that  wood,  or  rather  in  these  words  :  *  yes,  he  culled 
that  wood,  and  drawed  the  best  of  it  away,  and  sold  it, 
and  drawed  the  rest  of  it  to  the  schoolhouse.'  At  that  I 
remonstrated  with  him,  that  I  did  not  believe  it ;  and  he 
said  :  '  Oh,  but  he  did,  and  I  can  prove  it.'  He  said  he 
could  prove  it  by  Thomas  Nicholson.  We  were  referring: 
to  the  wood  that  had  been  drawn  to  the  schoolhouse.  Mr. 
Blagden  and  Mr.  Hunter  had  drawn  the  wood." 
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In  cross-examination  he  said :  Mr.  Bennett  stated  "  that 
Mr.  Blagden  had  culled  the  wood,  and  drawed  the  best  of 
it  and  sold  it,  and  drawed  the  culls  to  the  schoolhouse. 
He  quoted  Nicholson  as  proof.  Nicholson  was  his  author- 
ity. I  was  one  of  the  trustees,  and  he  was  one  of  the 
ratepayers." 

The  conversation  with  Hermanns  Buckley,  was  given  by 
Buckley,  in  his  evidence  substantially  as  follows:  "I  had  a 
conversation  with  Bennett  about  school  wood.  *  *  It  was 
got  from  Samuel  Tansley.  The  conversation  took  place  at 
the  church  on  Christmas  eve,  last  year.  He  said  Blagden 
drew  the  wood.  He  said  he  was  talking  with  the  two 
Nicholsons,  John  and  Thomas.  The  first  start  of  the  con- 
versation was  about  council  matters.  He  was  talking  to 
John  Nicholson  that  the  taxes  were  lower ;  and  he  told 
Nicholson  he  would  vote  for  him  again,  but  the  school 
taxes  were  raised.  This  was  a  conversation  that  he  was 
telling  that  took  place  between  him  and  the  two  Nicholsons. 
He  said  the  wood  was  dear,  and  Nicholson  said  it  was  num- 
ber two  at  that.  Then  he  went  on  talking  ;  I  cannot  tell 
you  the  w^hole;  but,  he  said,  there  is  something  strange 
about  the  wood ;  it  must  have  been  culled  for  they  bought 
number  one  wood  and  they  drew  number  two  to  the 
schoolhouse.  He  said  it  must  have  been  something  strange 
how  they  could  draw  number  two  to  the  schoolhouse  when 
they  bought  number  one." 

In  cross-examination  he  said :  "  I  am  a  ratepayer  in  the 
section,  and  auditor  of  the  school  books.  J  and  Mr.  Ben- 
nett were  talking  about  school  matters  when  this  question 
came  up.  We  met  there  at  the  Christmas  tree,  on  Chiistmas 
eve,  and  we  first  talked  about  the  council ;  and  then  we  got 
on  to  the  school  business,  and  he  was  complaining  that  the 
taxes  were  raised,  and  for  my  part,  I  know  the  taxes  were 
raised.  I  understood  him  to  repeat  what  Nicholson  told 
him." 

It  appeared,  by  the  evidence,  that  plaintift'  and  Hunter 
bought  the  wood  to  be  delivered  at  the  schoolhouse  at 
$4.75  a  cord  from  one  Samuel  Tansley;  and  then  agreed 
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with  Tansley  to  haul  it  for  him  a  distance  of  about  five 
miles  for  $1  a  cord ;  and  that  the  plaintiff  also  bought  wood 
for  himself  from  the  same  Tansley,  which  he  hauled  just 
afterwards  to  Hamilton  and  sold  on  the  market  there ;  and 
also  that  the  plaintiff  drew  wood  to  Hamilton  for  Tansley. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  coansel 
submitted  that  the  alleged  slanderous  words  were  spoken 
on  a  privileged  occasion,  and  there  was  no  evidence,  outside 
of  the  words,  of  malice. 

The  learned  J udge  adopted  this  view,  and  dismissed  the 
plain tifi''s  action. 

In  Easter  sittings,  May  21, 1885,  Carscallen  obtained  an 
order  nisi,  calling  on  the  defendant  to  shew  cause  why  the 
judgment  for  the  defendant  should  not  be  set  aside,  and  a 
new  trial  had  between  the  parties,  on  the  ground  that  the 
words  were  not  privileged ;  and  even  if  they  were 
privileged,  there  was  no  defence  of  that  kind  raised  by  the 
defendant's  statement  of  defence. 

During  the  same  sittings,  May  30, 1885,  Carscallen  sup- 
ported the  order  nisi.  The  words  spoken  were  slanderous. 
There  was  a  clear  charge  of  corruption  against  the  plain- 
tiff' in  his  office  of  trustee  repeated  over  and  over  again. 
The  charge  amounted  to  a  criminal  charge.  The  commu- 
nication was  not  privileged ;  neither  was  the  occasion 
privileged ;  at  all  events,  there  was  evidence  of  express 
malice  which  rebutted  the  privilege.  The  question  was 
for  the  jury,  and  the  case  therefore  should  not  have  been 
withdrawn  from  them.  The  words  were  clearly  spoken  of 
the  plaintiff  in  his  office  as  trustee.  The  alleged  privilege 
should  have  been  specially  pleaded.  He  referred  to  Hill 
V.  Hart  Davies,  21  Ch.  D.  780,  798  ;  Odgers  on  Libel  and 
Slander,  183-5 ;  Waller  v.  Loch,  7  Q.  B.  D.  619  ;  Addison 
on  Torts,  3rd  ed.,  161 ;  Webb  v.  Beavan,  11  Q.  B.  D.  609  ; 
Belt  V.  Lawes,  51  L.  J.  Q.  B.  K  S.  359. 

Osier,  Q.  C,  contra.  The  communication  was  privileged, 
and  as  it  appeared  from  the  plaintiff's  own  case  that  the 
occasion  was   privileged,   the   plaintiff  cannot  succeed 
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as  there  was  no  evidence  of  express  malice,  and  the  plea 
of  privilege  was  not  necessary.  Moreover,  on  the  evidence, 
the  words  could  not  be  held  to  be  spoken  of  the  defen- 
dant in  relation  to  his  office  of  trustee.  It  is  no  part  of 
of  the  duty  of  a  trustee  to  haul  wood  ;  and  there  was  no 
allegation  of  special  damage  or  evidence  of  it.  If  the 
words  were  not  spoken  of  the  plaintiff  in  relation  to  his 
office  the  words  were  not  actionable  without  special  dam- 
age being  alleged  and  proved.  He  referred  to  Clark  v. 
Molyneux,  3  Q.  B.  D.  i^37 ;  Wilcocks  v.  Howell,  5  O.  R 
360 ;  Fellowes  v.  Hunter,  20  U.  C.  R.  382  ;  Odgers  on 
Libel  and  Slander,  64  ;  Tighe  v.  Wicks,  33  U.  C.  R.  479  ; 
Breeze  v.  Sails,  23  U.  C.  R.  94. 

June  27,  1885.  Cameron,  C.  J.— I  am  of  opinion  the 
decision  of  my  learned  brother  was  quite  right,  and  that 
the  occasion  on  which  the  alleged  slanderous  words  were 
spoken  was  one  of  qualified  privilege,  protecting  the  defen- 
dant against  an  action  in  the  absence  of  proof  of  actual 
malice. 

It  would  be  most  disastrous  in  the  pubJic  interest  if  a 
ratepayer  in  the  defendant's  position  were  not  permitted 
to  discuss  the  plaintiff"s  conduct,  under  the  circumstances 
detailed  in  evidence,  in  the  manner  in  which  he  did. 

There  can  be  no  doubt,  to  a  man  of  any  sense  of  honour, 
it  must  be  exceedingly  galling  to  have  it  imputed  to  him 
that  he  has  been,  or  could  be,  thought  guilty  of  the  dis- 
honesty and  meanness  of  culling  wood,  and  using  for  his 
own  purposes  the  good,  and  putting  off  on  the  School 
Board,  whose  interests  it  was  his  duty  to  protect,  the  culls. 
But  the  plaintiff,  by  engaging  in  an  employment  incon- 
sistent with  his  duty  as  a  trustee,  laid  himself  open  to  the 
imputation,  and  the  defendant,  acting  in  good  faith  and 
without  malice,  should  not  be  placed  in  peril  b}'  the 
discussion  of  his  conduct.  In  speaking  to  the  plaintiffs 
co-trustee  Harper  and  the  auditor  Buckley  the  defendant 
only  proposed  to  narrate  what  he  had  heard,  and  to  express 
the  opinion  that  there  must  be  something  strange  about 


598 


THE  ONTARIO  REPORTS,  1885. 


[Vol. 


the  wood.  From  the  distance  the  wood  had  to  be  hauled 
there  would  seem  no  ground  for  supposing  the  plaintiff  did 
anything  morally  wrong  in  taking  a  dollar  a  cord  for 
hauling  it ;  but  if  what  the  defendant  had  heard  had  been 
true,  that  the  wood  taken  to  the  school  house  was  of  an 
inferior  quality  to  that  taken  by  the  plaintiff  to  Hamilton, 
his  conduct  would  have  been  exceedingly  reprehensible ; 
and  the  defendant  would  have  been  thoroughly  justified 
in  calling  this  conduct  in  question. 

Where  the  occasion  is  privileged,  in  the  absence  of 
evidence  of  express  malice,  the  defendant  is  in  the  same 
position,  though  the  charge  is  wholly  untrue,  as  if  it  were 
true. 

In  Mclntee  v.  McCuUoch,  2  E.  &  A.  390,  the  late 
Chancellor  YanKoughnet,  in  delivering  the  judgment  of  the 
Court,  thus  expresses  himself  on  this  point,  at  p.  391  :  "  If 
the  Judge  rule  that  the  occasion  justifies  the  use  of  the 
words,  what  is  there  to  leave  to  the  jury  ?  It  is  said  the 
bona  fides  of  their  use,  but  that  is  established  when  the 
privilege  is  admitted ;  for  the  truth  of  the  words  is 
assumed  to  support  the  privilege  ;  or  at  least  the  defendant 
is  not  called  on  to  prove  it." 

The  absence  of  bona  fides  would,  I  assume,  be  evidence 
of  malice,  but  before  such  evidence  can  be  submitted 
to  the  jury  there  must  be  affirmative  evidence  offered  of 
the  want  of  bona  fides,  and  it  cannot  be  inferred  from  the 
words  themselves. 

There  is  no  doubt  there  are  cases  in  which  the  Court 
has  submitted  the  question  of  bona  fides  to  the  jury. 

It  was  so  done  in  the  very  recent  case  in  England  of 
Howe  V.  Jones,  reported  in  the  Law  Times  of  the  30th 
May,  1885,  79  L.  T.  Journal,  p.  81.  In  that  case  the  defen- 
dant said  to  the  plaintiff,  a  person  in  his  employment,  in  the 
presence  of  others:  "You  stole  my  goods."  The  learned 
Judge  held  the  occasion  privileged ;  and  that  the  words 
would  be  so  if  spoken  honestly  in  the  honest  belief  of  their 
truth  and  not  malicicjusly.  The  jury  found  the  bona  fides, 
but  were  unable  to  agree  as  to  whether  there  was  malice; 
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and  the  Judge  upon  the  finding  of  bona  fides  directed 
judgment  to  be  entered  for  the  defendant. 

Lord  Coleridge,  C.  J.,  in  giving  judgment  on  a  motion  in 
term  to  set  aside  the  judgment  so  entered  said,  at  p.  81  there 
was  "no  ground  for  interfering;  and  it  the  jury  had  found  the 
other  way  it  could  not  have  been  sustained,  for  there  was 
no  evidence  whatever  on  which  a  reasonable  person  could 
possibly  have  found  that  there  was  malice ;  and  there  was 
abundant  evidence  to  satisfy  the  jury  of  bona  fides,  which 
in  fact  they  had  found.  The  occasion  was  most  clearly 
privileged — a  master  in  the  presence  of  his  partner  express- 
ing to  his  servant  suspicions  of  his  honesty.  No  doubt 
the  privilege  could  be  taken  away  by  evidence  that  the 
words  were  not  spoken  honestly,  but  that  the  occasion 
was  abused  to  the  purposes  of  private  malice.  But  this 
was  for  the  plaintiff  to  prove,  and  he  tried  to  prove  it,  and 
it  was  left  to  the  jury,  who,  however,  found  that  the  words 
were  spoken  honestly." 

In  the  case  under  consideration  there  was  no  evidence 
of  mala  fides,  or  want  of  belief  on  the  defendant's  part^ 
that  what  he  said  was  true.  The  dismissal  of  the  action 
was  right  if,  as  I  have  assumed,  my  learned  Brother 
decided  correctly  that  the  occasion  was  privileged ;  and  as 
to  this  it  may  not  be  inexpedient  to  refer  to  some  authori- 
ties bearing  upon  that  question.  The  defendant  as  a  rate- 
payer had  unquestionably  an  interest  in  the  subject  to 
which  the  words  related ;  and  so  had  the  persons  to  whom 
he  is  charged  with  speaking  them. 

In  Spencer  v.  Amerton,  1  M.  &  R.  470,  the  defendant 
had  addressed  a  letter  to  a  meeting  of  ratepayers  of  a 
township  called  for  general  purposes,  in  which  he  com- 
plained of  the  plaintiff's  extravagant  expenses  in  his  office 
of  township  constable ;  and  required  that  he  should  be 
called  upon  by  action  or  indictment  to  account  for  a  sum 
of  money  received  by  him  some  years  before,  and  which 
he  was  alleged  not  duly  to  have  accounted  for. 

Baron  Parke  held  the  communication  privileged,  using 
his  address  to  the  jury,  the  following  language  :  "  There 
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is  no  doubt  this  is  a  communication  which,  if  made  bond 
fide,  the  defendant,  as  a  party  interested,  might  have  made 
at  a  meeting  by  word  of  mouth.  *  *  There  is  here  no 
evidence  on  either  side  whether  the  defendant  was,  or  was- 
not,  necessarily  absent ;  but  the  communication  being  made 
by  a  party  interested,  must  be  held  to  be  prima  facie 
privileged,  and  therefore  I  think  it  was  at  all  events 
incumbent  upon  the  plaintiff  to  give  evidence  that  the 
defendant's  absence  was  wilful;  without  that  evidence 
the  point  taken  on  behalf  of  the  plaintiff  does  not,  in  my 
opinion,  arise.  In  the  absence  of  that  evidence,  can  you 
come  to  the  conclusion  that  the  defendant  was  actuated  by 
a  malicious  motive  ?  If  not,  the  occasion  justifies  him,, 
and  you  must  acquit." 

I  cite  this  case  as  it  was  the  case  of  a  ratepayer  com- 
plaining of  the  alleged  misconduct  of  an  official ;  and  I  dO' 
not  see  any  valid  distinction  between  the  case  of  a  rate- 
payer making  a  statement  to  a  meeting  of  ratepayers  and 
to  one  ratepayer.  It  is  the  interest  in  the  matter  of  com- 
plaint in  both  cases  that  creates  the  privilege. 

In  Davison  v.  Duncan,  7  E.  &  B.  229,  at  p.  232,  in  refer- 
ence to  the  case  of  Bex  v.  Greevey,  1  M.  &  S.  273,  where  it 
was  held  a  member  of  Parliament,  who  voluntarily  pub- 
lished a  corrected  edition  of  his  speech  containing  defama- 
tory matter,  was  not  exempt  from  liability  on  the  ground 
of  privilege,  Lord  Campbell,  Chief  Justice,  said,  "  As  Rex 
V.  Greevey  has  been  mentioned,  I  will  add  that,  though  I 
perfectly  concur  in  the  doctrine  of  Rex  v.  Lord  Ahingdon^ 
1  Esp.  226,  that  a  malicious  publication  of  his  speech  by 
a  member  of  either  house  of  the  Legislature  is  not  privi- 
leged, I  should  think  a  publication  of  a  report  of  his 
speech  by  a  member  of  the  House  of  Commons,  bona  fide 
addressed  to  his  constituents,  would  be  privileged." 

And  Crompton,  J.,  said : — "  The  privilege  in  such  a  case 
would  arise,  because  the  publication  was  a  communication 
between  a  member  and  his  constituents,  and  not  because- 
it  was  a  true  report  of  what  took  place  in  Parliament." 
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These  observations  seem  to  show  that  though  matters 
may  clearly  be  defamatory  if  written  or  spoken  by  a 
person  having  an  interest  in  the  matter  to  one  also  inter- 
ested, whether  the  interest  be  in  connection  with  a  public 
or  private  subject,  the  protection  of  privilege  is  thrown 
round  the  communication,  and  in  the  absence  of  malice 
an  action  will  not  lie  in  reference  to  such  defamatory 
matter.  If  the  communication  is  made  through  a  medium 
that  reaches  others  than  those  interested  in  it,  the  privi- 
lege may  be  lost  that  would  have  covered  it  if  only  made 
to  those  so  interested :  Holliday  v.  Ontario  Farmers'' 
Mutual  Ins.  Co.,  1  A.  R.  483. 

I  entertain  very  grave  doubt  as  to  whether  defamatory 
words  spoken  of  the  conduct  of  a  person  holding  an 
elective  office  in  regard  to  such  office  not  followed  by 
special  damage  can  be  made  actionable,  the  office  not 
making  that  actionable  which  spoken  of  the  holder  of  the 
office  as  a  private  individual  would  not  be  actionable  ;  but 
in  the  view  I  have  taken  of  the  question  of  privilege  it  is 
not  necessary  to  the  decision  of  this  case  to  determine 
whether  this  doubt  should  be  solved  in  favour  of  the 
defendant. 

It  remains  to  be  considered  whether  the  defendant, 
by  not  setting  up  the  privilege  of  the  occasion,  has  forfeited 
or  lost  the  defence  that  would  otherwise  have  been  open 
to  him.    I  do  not  think  he  has. 

It  would  have  been  better  and  more  cori'ect  as  a  matter 
of  precise  statement  if  he  had  alleged  the  occasion  was 
privileged.  But  the  plaintiff  is  bound  to  make  out  his 
case.  In  his  endeavour  to  do  so  his  evidence  discloses  that 
the  occasion  was  privileged,  and  therefore  he  should  have 
known  it  and  been  prepared  with  evidence  to  establish 
express  malice.  The  Court  is  not  to  give  judgment 
according  to  the  matter  alleged  but  to  what  the  facts 
established  by  the  evidence  in  law  demand.  The  plead- 
ings should  if  necessary  be  amended ;  but  as  the  gist  of  the 
.  action  of  slander  is  malice,  and  by  what  is  made  to  appear 
in  evidence  there  was  not  malice  on  the  defendant's  part, 
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but  on  the  contrary  the  inference  of  malice  that  in  the 
absence  of  privilege  would  arise,  is  rebutted,  and  the  action 
fails. 

The  plaintiff's  order  nisi  must  therefore  be  discharged, 
with  costs. 

Rose,  J. — I  quite  agree  that  persons  holding  positions 
of  public  trust  are  open  to  have  their  public  acts  criticised, 
as  also  their  private  conduct,  if  it  be  of  such  a  character  as 
would  unfit  them  for  the  proper  performance  of  the  duties 
of  their  office. 

I  do  not,  however,  think  it  can  be  well  contended  that 
while  those  interested  can  criticise  acts,  they  have  the 
right  to  impute  motives,  or  that  an  indiscretion  on  the  part 
of  an  official  will  lay  him  open  to  an  imputation  of  an 
entirely  different  offence. 

While  it  is  in  the  interest  of  the  public  that  there  should 
be  full  and  fair  opportunity  for  criticism,  it  is  also  in  the 
interest  of  the  public  that  such  criticism  should  be  fair 
and  just. 

The  records  of  the  past  contain  the  names  of  many 
sensitive  honorable  men  who  have  been  driven  out  of 
public  life  by  unfair  attacks  upon  their  reputation,  and 
many  men  of  similar  character  are  prevented  from  serving 
their  country  because  they  are  unwilling  to  subject  them- 
selves and  their  families  to  such  attacks. 

It  is  the  honorable,  sensitively  honorable,  man  the  public 
requires  for  offices  of  public  trust  and  responsibility,  and 
if  the  public,  through  the  Courts,  protect  them  from  unfair 
criticism,  then  they  will  be  willing  to  accept  the  offices,  and 
not  leave  them  to  men  who  are  not  sensitive  to  criticism, 
whether  fair  or  unfair,  and  who  thus  cannot  be  kept  in 
check  from  wrong  doing  by  the  force  of  public  opinion. 

In  the  present  case  the  plaintiff  was  entrusted  with  the 
duty  of  purchasing  wood  for  the  school  of  which  he  was  a 
trustee.  So  far  as  appears  in  purchasing  it,  he  acted  fairly 
and  honestly,  and  used  his  best  judgment.  He  and  one 
Hunter,  under  agreement  with  the  vendor,  drew  or  hauled 
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it  to  the  schoolhouse,  and  received  $1  a  cord  for  doing  so. 
It  is  not  contended  that  the  work  was  not  worth  the  sum 
paid  for  doing  it.  It  is,  however,  clear  that  the  plaintiff 
should  not  have  engaged  in  work  for  which  he  and  his 
co-trustees  would  have  to  pay  out  of  trust  funds;  in  other 
words  he  made  a  profit  out  of  his  trust. 

By  this  impropriety  he  laid  himself  open  to  criticism, 
and  could  not  have  complained  if  his  constituents  had 
spoken  sharply  about  it,  although  no  doubt  it  seemed  to 
him  perfectly  fair  that  he  should  do  the  work,  charging 
and  receiving  fair  wages  for  his  services. 

But  admitting  this,  I  cannot  comprehend  how  this  act 
and  the  liability  to  criticism  therefor,  gave  license  or  privi- 
lege to  charge  him  with  culling  out  the  best  wood  from 
the  vendor's  stock  and  appropriating  it  for  his  own  benefit, 
and  drawing  the  inferior  wood  to  the  school.  It  was,  of 
course,  not  charged  that  the  trustees  were  required  to  pay 
for  more  than  they  received,  but  that  the  plaintifi*  having 
purchased  a  quantity  of  wood  from  Tansley  for  $4  50  per 
cord,  culled  out  the  best  for  himself,  and  drew  the  inferior 
quality  to  the  school.  To  illustrate :  If  the  wood  in  the 
pile  was  worth  $4.50  per  cord,  and  there  were  say  half 
superior  and  half  inferior  quality,  the  superior  being  worth 
$5  per  cord,  and  the  inferior  $4  per  cord,  he,  the  plaintiff, 
taking  the  superior  quality  would  by  fraud  obtain  from 
the  trustees  fifty  cents  a  cord.  Such  a  charge,  if  not 
amounting  to  one  of  criminal  misconduct,  approaches  so 
nearly  to  the  line  as  to  make  the  distinction  to  an  honour- 
able man  an  immaterial  one. 

It  thus  seems  to  me  that  the  defendant  took  advantage 
of  a  privileged  occasion,  when  he  was  justified  in  criticising 
the  act  of  indiscretion  mentioned,  to  make  a  charge  wholly 
unwarranted  and  unjustifiable. 

I  am  further  of  the  opinion  that  the  defendant  exceeded 
his  privilege  by  the  language  he  used.  What  right  had 
he  to  say,  when  remonstrated  with  by  Harper,  and  told 
by  Harper  that  he  did  not  believe  the  charge,  "  Oh,  but 
he  did,  and  I  can  prove  it  ? " 
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It  was  argued  that  the  following  sentence  of  the  evidence: 
"  He  said  he  could  prove  it  by  Thomas  Nicholson,"  shews 
he  was  merely  repeating  what  Nicholson  told  him.  I  do 
not  think  so.  It  seems  to  me  he  was  asserting  a  fact — 
asserting  it  as  of  his  own  knowledge,  and  that  he  was 
prepared  to  substantiate  it  by  a  witness.  If  he  wished  to 
make  it  clear  that  he  was  not  asserting  the  fact  of  his  own 
knowledge  he  could  easily  have  answered,  "  Well,  I  cannot 
say  of  my  own  knowledge,  but  Thomas  Nicholson  told  me 
so."  On  the  contrary,  he  asserted  most  positively,  "  Oh, 
but  he  did,  and  I  can  prove  it." 

The  language  of  Mr.  Odgers  in  his  chapter  on  qualified 
privilege — Odgers  on  Libel  and  Slander,  Am.  ed.,  p.  204 — 
is  appropriate :  "  If  your  only  means  of  knowledge  is 
hearsay,  tell  him  so :  do  not  state  rumour  as  a  fact ;  and 
in  repeating  a  rumour  be  careful  not  to  heighten  its  colour 
or  exaggerate  its  extent.  *  *  Do  not  speak  with  the  air 
of  knowing  of  your  own  knowledge  every  word  you  say  to 
be  the  fact,  when  you  are  merely  repeating  gossip  or 
hazarding  a  series  of  reckless  assertions.  If  time  allows, 
and  means  of  inquiry  exist,  you  should  make  some  attempt 
to  sift  the  charge  before  you  spread  it." 

On  the  question  of  actual  malice  the  above  evidence 
should,  it  seems  to  me,  have  been  submitted  to  the  jury 
together  with  the  following  : 

On  the  2nd  of  January  following  the  above  referred  to 
statement,  there  was  a  municipal  meeting  at  Carlisle.  The 
plaintiff  and  defendant  met  there,  and  the  plaintiff  said,, 
others  being  present :  "  Is  Mr.  Bennett  telling  you  about  me 
stealing  the  wood.  *  *  Then  Bennett  said  '  You  did,'  and 
then  he  "  (I  understand  "  he  "  to  mean  Bennett)  "  rushed 
on  his  feet  in  a  passion.  *  *  He  said  '  You  took  the 
wood,  I  can  prove  it.'  *  *  Bennett  said,  '  You  took  the^ 
wood,  you  are  guilty  or  you  would  not  mention  it,  and  I. 
can  prove  it.' " 

The  witness  said  that  "  Bennett  was  in  a  rage."  How 
were  these  statements  justifiable,  or  how  could  they  be 
withheld  from  a  jury  on  the  question  of  express  malice  ? 
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See  again  Mr.  Odgerss  work,  p.  279  :  "  But  if  the  expres- 
sions employed  still  appear  uncalled  for  and  in  excess  of 
the  occasion,  though  taken  in  connection  with  what  was 
in  the  defendant's  mind  at  the  time,  then  it  would  seem 
that  the  defendant  must  have  spoken  recklessly  or  angrily 
without  weighing  his  words,  and  that  is  some  evidence  of 
malice  to  go  to  the  jnry." 

To  put  my  views  in  a  sentence,  I  am  of  the  opinion  that 
the  occasion  when  the  defendant  was  justified  or  privi- 
leged in  criticising  the  act  of  the  plaintiff  as  a  trustee  was 
taken  advantage  of  to  make  an  unfounded  charge  of  the 
grossest  dishonesty :  that  the  charge  was  made  recklessly 
as  of  the  defendant's  own  knowledge  when  he  had  no  per- 
sonal knowledge  ;  and  was  repeated  as  of  defendant's  own 
knowledge,  in  a  manner  shewing  recklessness  and  anger ; 
and  that  the  evidence  should  have  been  submitted  to  the 
jury. 

In  view  of  the  fact  that  the  learned  Chief  Justice  and 
my  learned  brother  Gait  hold  a  different  view,  I  cannot,  of 
■course,  submit  my  opinion  without  feelings  of  diffidence. 
As  I,  however,  entertain  an  opinion  in  the  plaintiff's 
favour  he  is  entitled  to  it,  and  I  would  not  be  justified  in 
withholding  either  it  or  my  reasons  therefor. 

In  my  opinion  the  order  should  be  made  absolute  for  a 
new  trial.    Costs  to  abide  the  event. 

Galt,  J.,  concurred  with  Cameron,  C.  J. 


Order  nisi  discharged. 
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[CHANCERY  DIVISION.] 

RiDDELL  V.  McInTOSH  ET  AL. 

Will — Construction — Lapse  of  devise — Life  estate — Estate  tail — Barring 
entail. 

In  one  clause  of  his  wiU,  a  testator  devised  certain  lands  to  his  son  A.S.M, 
*'as  soon  as  he  attains  the  age  of  21  years  for  and  during  the  term  of 
his  natural  life,"  and  after  the  determination  of  that  estate  to  the  sons 
of  the  body  of  A.  S.  M.  in  tail  male,  as  they  should  be  in  point  of  birth,, 
and  for  want  of  such  issue,  then  to  the  daughters  of  the  body  of  A.S.M. 
and  the  heirs  of  the  body  of  such  daughters,  which  daughters  and  their 
issue  were  to  take  as  tenants  in  common,  and  for  default  of  such  issue, 
the  lands  were  to  be  divided  among  the  testator's  other  sons,  or  the 
heirs  of  their  respective  bodies  who  at  the  death  of  A.  S.  M.  should  be 
entitled  to  any  part  of  the  lands  devised  in  tail  in  the  will  to  hold  to 
his  respective  other  sons,  and  in  default  of  such  sons  and  of  their  issue 
at  the  death  of  A.  S.  M.  then  to  the  right  heirs  of  A.  S.  M.  for  ever. 

A.  S.  M.  predeceased  the  testator. 

Held,  that  thereupon  the  devise  to  A.  S.  M.  lapsed,  the  whole  scope  of 
of  the  clause  intending  that  A.  S.  M.  should  survive  the  testator. 

In  another  clause  of  the  will  the  testator  devised  certain  other  lands  to 
his  son  W.  M.  ' '  for  and  during  and  unto  the  end  and  term  of  his  natu- 
ral life,"  and  after  the  determination  of  that  estate  to  the  sons  of  the 
body  of  W.  M.  in  tail  male,  as  they  should  be  in  point  of  birth,  and 
for  want  of  such  issue  to  the  daughters  of  the  body  of  W.  M.  and  the 
heirs  of  the  body  of  such  daughters,  who  were  to  take  as  tenants  in 
common,  and  for  want  of  such  issue,  the  lands  were  to  be  divided 
amongst  the  testator's  other  sons,  or  the  heirs  of  their  respective  bodies, 
who  at  the  death  of  W.  M.  should  be  entitled  to  any  part  of  the  lands 
devised  in  tail  in  the  will  to  hold  to  his  said  other  sons  respectively,  or 
the  heirs  of  their  respective  bodies  in  the  same  course  of  descent  in  tail 
as  the  other  lands  devised  to  them  in  tail  respectively,  and  for  default 
of  such  other  sons  and  of  their  issue  at  the  death  of  W.  M.  to  the  right, 
heirs  of  W.  M.  for  ever. 

Held,  that  W.  M.  took  a  life  estate,  with  remainder  in  tail  male,  to  his 
first  and  other  sons  successively,  according  to  priority  of  birth,  and 
failing  male  issue,  with  a  further  remainder  to  his  daughters.  And 
though  circumstances  might  arise  in  which  W.  M.  would  have  an  estate 
install  by  way  of  remainder  after  the  intermediate  limitations  to  hia 
first  and  succeeding  sons,  yet  he  could  not  so  deal  with  that  ultimate 
remainder  as  to  divest  their  right  to  take  as  purchasers. 

This  was  an  action  brought  by  Isabella  Riddell  against 
William  Mcintosh  and  Robert  Mcintosh,  his  brother,  claim- 
ing, amongst  other  things,  an  order  declaring  that  the  said. 
Robert  Mcintosh  held  certain  lands,  devised  by  the  will  of 
William  Mcintosh  the  elder,  then  deceased,  father  of  the- 
defendants,  as  a  trustee  in  fee  simpls  for  the  defendant 
William  Mcintosh,  an  account  of  what  was  due  to  the 
plaintiff  from  the  said  defendant,  and  a  sale  of  the  lands.. 
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For  the  purposes  of  the  present  report,  it  is  sufficient  to 
say  that  the  action  involved  the  construction  of  the  will 
of  William  Mcintosh,  the  elder,  which  was  dated  April 
30th,  1842,  and  so  far  as  it  is  necessary  to  set  it  out  here 
was  as  follows  : — 

Item.  All  that  parcel  or  tract  of  land  and  premises,  being  the  north 
half  of  lot  one,  in  the  first  concession  of  the  township  of  Darlington  afore- 
said, containing,  &c.  I  give  and  devise  as  follows,  that  is  to  say,  to  my 
eldest  son,  Amasa  Stebbins  Mcintosh,  (as  soon  as  he  attains  the  age  of 
twenty-one  years)  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste,  and  from  and  immediately  after  the  determination 
of  that  estate,  then  I  give  all  the  said  parcel  and  tract  of  land  and 
premises  to  the  first,  and  to  all  and  every  other  son  and  sons  of  the  body 
of  the  said  Amasa  Stebbins  Mcintosh  in  tail  male,  one  after  the  other  as 
they  shall  severally  be  in  point  of  birth,  the  elder  of  such  sons  and  the 
heirs  male  of  his  body  to  be  preferred  and  to  take  before  the  younger  of 
such  sons  and  the  heirs  male  of  his  or  her  body  or  bodies,  and  for  want  of 
such  issue,  then  to  all  and  every  the  daughter  and  daughters  of  the  body 
of  my  said  eldest  son  issuing,  and  the  heirs  of  the  body  and  bodies  of  all 
and  every  such  daughter  and  daughters  which  said  daughters  and  their 
respective  issue  are  to  take  the  said  devised  premises  as  tenants  in  com- 
mon and  not  as  joint  tenants,  and  for  default  of  such  issue,  then  my  will 
is  that  the  same  shall  be  equally  divided  between  my  other  sons  herein- 
after named,  or  their  respective  heirs  of  their  respective  bodies  who  at 
the  time  of  the  decease  of  my  said  son  Amasa  Stebbins  Mcintosh  shall 
respectively  hold  or  be  entitled  to  any  part  of  the  estate,  lands  and 
premises  devised  in  tail  in  this  my  will  tq  hold  to  my  said  respective 
other  sons  and"  {qucere,  in  default  of  such  other  sons  and)  "  of  their  issue 
at  the  time  of  the  decease  of  my  said  son  Amasa  Stebbins  Mcintosh,  then 
I  give  and  devise  the  said  premises  last  above  mentioned  to  the  right 
heirs  of  my  said  son  Amasa  Stebbins  Mcintosh  for  ever. 

Item.  All  and  singular  that  certain  parcel  or  tract  of  land  and 
premises,  being  the  north  three-fourths  of  lot  number  twenty-eight,  in  the 
second  concession  of  the  township  of  Clarke,  containing,  &c.  I  give  and 
devise  as  follows,  that  is  to  say,  to  my  second  son  William  Mcintosh,  for 
and  during,  and  unto  the  end  and  term  of  his  natural  life,  without 
impeachuient  of  waste,  and  immediately  from  and  after  tlie  determination 
of  that  estate,  I  give  all  and  singular  the  said  lot  or  parcel  of  land  last 
mentioned  to  the  first  and  all  and  every  the  son  and  sons  of  the  bod}-  of 
the  said  W.  Mcintosh  in  tail  male  one  after  the  other  as  they  shall 
severally  be  in  point  of  birth,  the  elder  of  such  sons  and  the  heirs  male 
of  his  body  to  be  preferred,  and  to  take  before  the  younger  of  such  sous, 
and  the  heirs  male  of  his  body  or  bodies,  and  for  want  of  such  issue, 
then  to  all  and  every  the  daughter  and  daiighters  of  the  body  of  my  said 
second  son  issuing  and  the  heirs  of  the  body  of  all  and  every  such 
daughter  and  daughters  which  said  daughters  and  their  respective  issue 
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are  to  take  the  said  demised  premises  as  tenants  in  common,  and  not  as 
joint  tenants,  and  for  want  of  such  issue  then  my  will  is  that  the  same 
shall  be  equally  divided  between  my  other  sons  herein  named,  or  their 
respective  heirs  of  their  respective  bodies,  who  at  the  time  of  the  decease 
of  my  said  son  William  Mcintosh  shall  respectively  hold  or  be  entitled  to 
any  part  of  the  estate  lands,  and  premises  devised  in  tail  in  this  my  will 
to  hold  to  my  other  sons  herein  mentioned  respectively,  or  the  heirs  of 
their  respective  bodies  with  and  in  the  same  course  of  descent  in  tail  as 
the  other  lands  and  premises  devised  to  them  in  tail  respectively,  and  for 
default  of  such  other  sons,  and  of  their  issue  at  the  time  of  the  decease  of 
my  said  son  William  Mcintosh,  then  I  give  and  devise  the  said  premises 
last  above  mentioned  to  the  right  heirs  of  my  said  second  son  William 
Mcintosh  for  ever." 

It  appeared  that  Amasa  predeceased  the  testator,  intes- 
tate, and  without  issue. 

It  also  appeared  that  the  only  sons  who  survived  the 
testator  were  the  defendants  and  one  Albert  Mcintosh. 

It  was  arranged  that  the  questions  arising  on  the  will 
should  be  first  disposed  of,  and  they  were  argued  on 
February  10th,  1885,  before  Boyd,  C. 

B.  B.  Osier,  Q.  C,  and  W.  Feshitt,  for  the  plaintiff,  con- 
tended that  Amasa  having  predeceased  the  testator  as 
aforesaid,  one-third  of  his  share  went  to  William ;  and  that 
under  the  devise  to  himself,  William  took  an  estate  tail  which 
had  been  barred,  and  cited  Bradley  v.  Cartwright,  L.  R.  2 
CP.  511  ;  Jesson  v.  Wright,  2  Bli.  1 ;  Roddy  v.  Fitzgerald, 
6  H.  L.  823  ;  /arm.  on  Wills,  4th  ed.,  vol.  2,  pp.  339,  345-7, 
401,  403,  416,  497;  Theoh.  on  Wills,  2nd  ed.,  p.  336-8; 
Lawlor  v.  Lawlor,  in  the  Supreme  Court,  reversing  case  in 
6  A.  R.  312 ;  Eastivood  v.  Avison,  L.  E.  4  Ex.  141  ;  Robin- 
son V.  Robinson,  1  Burr.  38,  2  Yes.  sen.  225  ;  Bamjield  v. 
Popham,  2  Yern.  449,  1  P.  W.  54  ;  Ostrom  v.  Palmer,  3 
A.  E.  61 ;  Goote  on  Mort.,  4th  ed.,  p.  330  ;  Jones  v.  Morgan, 
1  Bro.  C.  C.  206  ;  Poole  v.  Poole,  3  B.  &  P.  620. 

/.  Maclennan,  Q.C.,  and  A.  Hoshin,  Q.C.,  for  the  defen- 
dants, contended  that  William  only  took  an  estate  for  life 
in  the  lands  under  the  direct  devise  to  him,  and  cited 
Byth.  Piac.  of  Con.,  3rd  ed.,  vol.  2,  p.  829  ;  Hayes  s  Concise 
Oonv.,  3rd  ed.,  p.  597;  Jarm.  on  Wills,  4th  ed.,  vol.  2,  p.  384; 
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Carsham  v.  Falcon,  2  Scofct  105 ;  Doe  dem.  Woodall  v. 
Woodall,  8  C.B.  849  ;  Meredith  v.  Meredith,  10  East.  503 ; 
Jarm.  on  Wills,  4tli  ed.,  vol.  1,  p.  746  ;  Doughty  v.  Saltwell, 
15  Sim.  640. 

B.  B.  Osier,  in  reply,  cited  Mellish  v.  Mellish,  2  B. 
&  C.  520  ;  Jarm  on  Wills,  4th  ed.,  vol.  2,  p.  402  ;  Bowen 
V.  Lewis,  L.  R.  9  App.  Cas.  890. 

March  4th,  1885.  Boyd,  C— So  far  as  the  share  of  the 
property  devised  to  Amasa  is  concerned,  I  think  the  will 
became  inoperative  as  to  it  on  account  of  Amasa  predeceas- 
ing the  testator.  The  whole  scope  of  that  clause  intends 
that  Amasa  shall  survive  the  testator,  and  its  provisions 
all  point  in  this  direction,  as  was  commented  upon  during 
the  argument.  The  defendant  William  Mcintosh  then 
takes  one-third  in  fee  of  this  share  as  upon  an  intestacy, 
subject  to  the  lien  of  his  brother  Robert  thereupon  (a). 

Upon  the  other  part  of  the  will  containing  a  direct 
devise  to  the  defendant  William,  the  question  was  debated 
whether  he  had  merely  a  life  estate,  or  was  tenant  in  tail. 
It  was  conceded  that  if  the  latter,  then  the  series  of  tran- 
sactions in  evidence  relating  to  this  property  had  the 
effect  of  barring  the  entail.  The  will  is  hardly  to  be 
distinguished  in  the  turn  of  its  phraseology  from  the  will  in 
Parker  v.  Tootal,  11  H.  L.  C.  148,  and  it  is  governed  by 
the  decision  in  that  case.  After  the  life  estate  to  William, 
the  will  gives  the  land  to  the  first  and  all  and  every  the 
son  and  sons  of  the  body  of  William  in  tail  male  one  after 
the  other  as  they  shall  severally  be  in  point  of  birth,  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  to  be 
preferred  and  to  take  before  the  younger  of  such  sons,  &c. 
There  is  a  life  estate  at  first  and  only  in  W.  Mcintosh, 
with  remainder  in  tail  male  to  his  first  and  other  sons 
successively,  according  to  priority  of  birth,  and  failing 
male  issue,  a  further  remainder  to  his  daughters.  Circum- 
stances might  arise  in  which  William  would  have  an  estate 

(a)  It  appeared  that  Robert  Mclntosli  was  holder  of  a  mortgage  created 
on  this  portion  of  the  property. 
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in  tail  by  way  of  remainder  after  the  intermediate  limita- 
tions to  his  first  and  succeeding  sons,  but  he  could  not  so 
deal  with  that  ultimate  remainder  as  to  divest  the  right  of 
his  first  and  other  sons  to  take  as  purchasers.  Goodtitle 
dem.  Sweet  v.  Herring,  1  East.  264,  is  also  very  much  in 
point  as  to  there  being  only  a  life  estate  devised  to  the 
defendant  W.  Mcintosh  in  this  case.  Such  will  be  my 
decision. 

No  argument  was  addressed  to  the  subject  of  costs.  The 
questions  were  brought  before  me  for  argument  by  arrange- 
ment, and  I  suppose  the  parties  have  provided  for  the 
disposition  of  the  costs  according  as  my  judgment  should 
be  upon  the  merits. 

A,  H.  F.  L. 

J.  K.  Galhraith,  solicitor  for  the  plaintiff*. 
McMichael,  Hoskin,  and  Ogden,  solicitors  for  the  defen- 
dants. 
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[CHANCERY  DIVISION.] 

Malott  V.  The  Corporation  of  the  Township  of 
Mersea. 

Municipal  corporation — Drahiage — Injury  to  lands  in  adjoining  township- 
Right  of  action — Injunction — Injury  from  increased  velocity  of  water — 
Arbitration  under  Municipal  Act — 4-^  Vic.  c.  18  (0.),  sees.  590,  591. 

When  M.  brought  action  for  an  injunction  against  a  municipal  corpora- 
tion for  that  by  reason  of  certain  drainage  works  constructed  by  them 
the  defendants  had  caused  an  increased  quantity  of  water  to  flow  into  a 
creek  running  through  his  lands  which  were  situate  in  an  adjoining 
township,  and  which  had  consequently  been  flooded  and  damaged, 
partly  from  the  access  of  water  sent  into  the  creek,  and  partly  from  the 
increased  velocity  imparted  to  the  flow  of  water  into  the  creek. 

Held,  that  M .  was  entitled  to  an  injunction  restraining  the  increased  flow 
of  water  into  the  creek,  and  also  the  increased  velocity,  and  to  a  refer- 
ence as  to  damages,  and  that  he  was  not  bound  to  proceed  by  way  of 
arbitration  under  46  Vic.  c.  18,  (0.)  sees.  590,  591,  but  was  at  liberty  to 
seek  relief  in  the  ordinary  way  by  action. 

Held,  also,  that  the  fact  that  the  by-law  under  which  the  said  drainage 
work  was  done  had  not  been  quashed,  did  not  prevent  the  plaintiff  from 
bringing  this  action. 

This  was  an  action  brought  by  J.  W.  Malott  against  the 
Corporation  of  the  township  o£  Mersea,  alleging  that  he 
was  the  owner  of  certain  lands  in  the  township  of  Romney  : 
that  a  water-course  known  as  Two  Creeks  ran  through  the 
said  lands  :  that  the  lands  lay  adjacent  to  the  town  line 
between  the  township  of  Mersea  and  Komney  :  that  in 
1880,  the  defendants  constructed  certain  drains,  the  result 
of  which  was  that,  whereas  before  the  opening  of  such 
drains,  the  channel  of  the  Two  Creeks  when  cleared  out, 
widened,  deepened,  and  straightened  by  the  plaintiff,  as  it 
had  been,  was  sufficient  to  carry  off  all  the  flood  waters 
naturally  flowing  into  the  same,  upon  the  completion  of 
the  said  drains  by  the  defendants,  a  great  volume  of  water 
was  thereby  turned  from  its  natural  flow  along  the  same 
into  Two  Creeks,  and  over-flowed  the  channel  of  the 
same,  washed  away  his  fences,  destroyed  his  crops,  injured 
his  lands  and  put  him  to  great  expense  and  damage :  and 
the  plaintiff  claimed  damages,  and  an  injunction  restraining 
the  defendant  from  continuing  the  wrongful  acts  com- 
plained of,  and  general  relief. 
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The  action  came  on  for  trial  at  Chatham,  on  June  15th, 
16th  and  17th,  1885,  before  Ferguson,  J. 

C.  R.  Atkinson  and  Christie,  for  the  plaintiff,  cited 
Northwood  v.  The  Corporation  of  the  Township  of  Raleigh, 
3  0.  R  347. 

14^.  Douglas  and  A.  Walker,  for  the  defendants.  The 
plaintiff  has  mistakeo  his  remedy,  and  should  have  pro- 
ceeded under  46  Vic.  ch.  18,  sec.  591,  (O).  Moreover  the 
by-law  under  which  work  complained  of  was  done,  has 
never  been  set  aside  or  quashed,  and  for  this  reason  he 
cannot  sustain  this  action.  He  has,  however,  failed  to 
prove  his  case  on  the  evidence.  Besides,  the  case  is  not 
one  for  an  injunction,  but  if  there  is  any  case  at  all,  it  is 
one  for  compensation.  We  refer  to  Pearson  v.  Skelton,  1 
M.  &  W.  504 ;  Harr.  Mun.  Act,  4th  ed.,  pp.  248,  294,  295, 
556;  R  S.  O.  ch.  174,  sees.  543,  sub-s.  2,  545,  546;  44  Vic.  ch. 
24,  sec  22  (O);  46  Vic.  ch.  18,  (O)  sees. 570,  sub-s.  16,  576,  586, 
591;  VanEgmond  v.  The  Corporation  of  the  Toiun  of  Sea- 
forth,  6  0.  R.  599  ;  Re  Dover  East  and  West  and  Chatham, 
5  O.  R.  825  ;  The  Vestry  of  the  Parish  of  St.  Pancras  v. 
Batterhury,  2  C.  B.  N.  S.  477 ;  Dillon  on  Mun.  Corp.,  3rd. 
ed.  sec.  1051  ;  Ke7'r  on  Injunctions,  2nd  ed.,  p.  176  ;  Law- 
rence V.  The  Great  Northern  R.  W.  Co.,  16  Q.  B.  643  ;  Law 
V.  The  Corporation  of  the  Town  of  Niagara  Falls,  6  0.  R. 
467  ;  Bellamy  v.  The  City  of  Hamilton,  4  C.  P.  526. 

Atkinson,  in  reply,  cited  Smith  v.  The  Corporation  of 
the  Township  of  Raleigh,  3  0.  R.  405. 

July  4th,  1885.  Ferguson,  J. — [After  expressing  his 
opinion  that  on  the  facts  shewn  by  the  evidence,  the  plain- 
tiff was  entitled  to  relief  against  the  defendants.]  It 
was,  however,  contended  for  the  defence  that  the  plain- 
tiff's remedy,  if  any  he  had,  was  under  the  provisions 
of  section  22  of  44  Vic.  ch.  24,  (0)  which  was  a  new  section 
instead  of  section  544  of  the  then  Municipal  Act,  R.  S.  0. 
ch.  174,  and  brought  into  the  Municipal  Institutions  Act 
of  1883,  46  Vic.  ch.  18,  (0)  as  section  590,  and  section  545  of 


ix.]  MALOTT  V.  CORrORATION  OF  MERSEA.  61S 

R.  S.  0.  ch.  174,  now  section  591  of  the  Municipal  Institu- 
tions Act  of  1883,  and  that  the  plaintifl",  in  case  he  has 
any  right,  should  have  proceeded  under  the  provisions  of 
these  enactments  and  not  by  action  in  this  Court. 

I  am  unable  to  see  how  the  plaintiff  could,  under  the 
provisions  of  these  enactments,  avail  himself  of  any 
adequate  remedy  for  the  wrong  which  has,  I  think,  been 
inflicted  upon  him.  I  think  much  that  is  said  in  the  case 
Northivood  v.  The  Corporation  of  the  Toivnship  of  Raleigh, 
3  0.  K  347,  applies  to  the  case,  and  I  am  of  the  opinion 
that  these  enactments  do  not,  nor  does  any  legislation  of 
which  I  am  aware,  preclude  the  defendants  from  seeking 
relief  in  this  Court  in  the  ordinary  way  by  action. 

It  was  also  contended  that  the  plaintiff  could  not  sustain 
the  action  because  the  by-law  under  which  the  work  was 
done,  had  not  been  set  aside  or  quashed,  but  I  think  this 
contention  cannot  succeed. 

I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  an 
order  for  an  injunction  restraining  the  defendants  from 
permitting  more  water  to  flow  down  the  Dale  drain  into 
the  ravine,  and  hence  into  Two  Creeks  than  flowed  in  the 
same  drain  before  the  extension  and  deepening  aforesaid, 
and  from  permitting  the  water  to  flow  into  Two  Creeks 
with  an}^  greater  velocity  than  that  with  which  it  flowed 
before  the  said  extension  and  deepening  (a). 

(a)  It  appeared  that  the  evils  complained  of  by  the  plaintiff  arose  out 
of  the  cleaning  out,  deepening,  and  widening  by  the  defendants  of  a  cer- 
tain drain  known'as  the  Dale  drain.  This  drain  was  constructed  some  21 
years  before  this  action.  It  emptied  into  a  ravine,  which  ran  into  Two 
Creeks.  It  was  in  1881  that  this  drain  was  cleaned  out  and  deepened,  and 
this  cleaning  out  and  deepening  was  extended  down  to  Two  Creeks.  The 
by-law  under  which  the  defendants  acted  in  1881,  was  passed  on  October 
18th,  1880.  The  learned  Judge  found  as  a  fact  that  a  larger  quantity  of 
water  was  delivered  by  the  Dale  drain  into  Two  Creeks  since  the  exten- 
sion and  deepening  in  1881  than  before  that  time  ;  and  that  some  of  the 
water  was  drawn  from  lands  further  westward  than  any  lands  from  which 
water  was  drawn  before  the  said  extension  and  deepening  :  and  that  the 
quantity  of  water  delivered  into  Two  Creeks  by  the  Dale  drain  in  excess 
ui'  what  it  did  so  deliver  before  the  extension  and  deepening  of  it  afore- 
said, was  so  large  a  quantity  as  to  materially  increase  the  (piantity  that 
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I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  a 
reference  to  the  Master  at  Chatham,  to  ascertain  the 
amount  of  the  damages  that  he  has  sustained  by  reason 
of  the  excess  of  flooding  to  his  land  occasioned  by  the 
excess  of  water  sent  down  by  the  Dale  drain  by  means 
or  by  reason  of  the  extension  and  deepening  afore- 
said, taking  into  account  the  difference  of  the  velocity 
with  which  the  water  is  delivered  into  the  ravine  and 
hence  into  Two  Creeks,  and  to  an  order  against  the  defen. 
dants  for  the  payment  of  the  sum  so  ascertained  by  the 
Master ;  and  I  think  the  plaintiff"  entitled  to  the  costs  of 
this  action,  to  be  paid  by  the  defendants  immediately  after 
the  taxation  thereof  by  the  Master  at  Chatham.  The  plain- 
tiff is  also,  I  think,  entitled  to  the  costs  of  the  reference, 
to  be  taxed  and  paid  with  the  damages. 

The  damages  to  be  ascertained  in  favour  of  the  plaintiff" 
will,  of  course,  be  only  those  damages  that  he  has  sustained 
since  the  settlement  with  him  by  the  defendants  mentioned 
at  the  trial  and  in  the  evidence. 

I  think  the  order,  so  far  as  it  relates  to  the  injunction, 
should  not  issue  for  the  period  of  say  one  year,  so  that  the 
defendants  may  have  ample  time  to  make  provision  for 
properly  taking  care  of  the  water  in  question  and  removing 
the  cause  of  the  difficulty ;  but  this  is  to  be  without 
prejudice  to  the  plaintiff  taking  any  proceedings  for  the 
recovery  of  any  damages  that  he  may  in  the  meantime 
sustain. 

Judgment  accordingly. 

The  defendants  afterwards  moved  by  way  of  appeal  to 
the  Divisional  Court. 

would  otherwise  at  times  of  freshets  flow  down  Two  Creeks  into  and 
upon  the  plaintiff's  lands,  and  materially  increase  the  flooding  there  to 
the  increased  injury  of  the  plaintiff's  lands  and  crops.  He  also  expressed 
his  opinion  that  the  increased  velocity  of  the  water  in  the  Dale  drain  since 
the  extension  and  deepening  of  it  aforesaid,  would  much  increase  the  flood- 
ing on  the  plaintiff's  land  above  what  it  would  otherwise  have  been  even 
if  the  quantity  actually  brought  down  during  any  one  freshet  were  not 
greater  than  before. 
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The  motion  was  argued  on  September  8th  and  9th,  1885, 
before  Boyd,  C,  and  Proudfoot,  J. 

W.  Douglas,  for  the  defendants. 
G.  R,  Atkinson,  for  the  plaintiff. 

Besides  the  enactments  and  authorities  cited  below, 
McGarvey  v.  The  Corporation  of  the  Town  of  Strathroy,  10 
A.  R.  631,  was  cited  by  the  counsel  for  the  defendants. 


The  Court  dismissed  the  motion  and  affirmed  the  judg- 
ment, with  costs. 

A.  H.  F.  L. 
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[CHANCEEY  DIVISION.] 

Beard  et  al.  v.  Credit  Valley  Railway  Company. 

Railways — Six  months  limitation — R.  8.  0.  ch.  165,  sec.  34 — Plaintiff"  aban- 
doning action — Costs  of  third  party. 

held,  that  sec.  84  of  R.  S.  0.  ch.  165,  which  fixes  a  limitation  of  six 
months  for  bringing  actions  for  any  damage  or  injury  sustained  by 
reason  of  any  railway,  did  not  apply  to  an  action  brought  against  a  rail- 
way company  for  damages  for  wrongfully  taking  earth  from  off  the 
plaintiffs'  land. 

The  Corporation  of  the  Township  of  Broch  v.  The  Toronto  and  Nipissing 
R.  W.  Co.,  37  U.  0,  R.  372,  followed. 

Where  the  plaintiffs  brought  action  against  the  defendants  to  recover 
possession  of  certain  lands,  and  the  latter  resisted  the  claim,  and  also 
served  a  third  party  notice  upon  H. ,  claiming  indemnity  ;  and,  there- 
upon, by  order  in  Chambers,  on  the  application  of  the  defendants,  H. 
was  made  a  party  defendant  to  the  action,  and  the  plaintiffs  afterwards 
abandoned  their  claim  to  the  lands. 

Held,  that  the  plaintiffs  must  pay  H.'s  costs. 

This  was  an  action  brought  by  Charles  L.  Beard  and 
John  Barwick,  trustees  of  Robert  Newton  Light,  aga^inst  the 
Credit  Valley  Railway  Company  to  recover  possession  of 
certain  lands  in  the  Gore  of  West  Oxford,  alleged  to  have 
been  wrongfully  taken  by  the  railway  company  for  the 
purpose  of  constructing  a  certain  branch  line,  and  to 
recover  damages  of  and  incidental  to  the  taking  of  such 
lands,  and  also  damages  for  excavating,  digging  up,  and 
carrying  away  the  soil  from  certain  other  of  the  plaintiffs' 
lands. 

The  land  so  alleged  to  have  been  wrongfully  taken 
possession  of  by  the  defendants,  and  which  formed  the 
chief  element  of  the  plaintiffs'  claim,  was  a  po.rt  of  what 
was  called  Queen  street  on  a  registered  plan  of  the  plain- 
tiffs' land,  which  plan  however  the  plaintiffs  contended  had 
been  legally  superseded  by  one  subsequently  registered, 
whereby  they  alleged  they  had  legally  closed  up  said  street,, 
so  that  the  saidstreet  never  became  and  was  not  a  public  road. 
In  respect  of  the  claim  of  the  plaintiffs  as  to  this  portion 
of  the  lands  in  question  the  defendants  justified  under  a 
by-law  of  the  municipality  of  West  Oxford,  and  also 
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served  a  third  party  notice  upon  James  Hay,  the  elder, 
and  James  Hay,  the  younger,  claiming  a  right  to  be  in- 
demnified by  them  in  respect  thereof,  upon  certain  grounds 
not  necessary  further  to  specify  here,  and  the  Hays 
were,  on  the  application  of  the  defendants,  by  order  in 
Chambers  of  September  16th,  1884,  given  liberty  to  appear 
and  deliver  a  defence  against  the  plaintiffs'  claim,  which 
they  did. 

The  plaintiffs  also  claimed  that  the  defendants,  the  rail- 
way company,  had  taken  the  earth  as  aforesaid  from  apiece 
of  land  46  or  50  feet  from  the  line  of  the  siding  in  question, 
being  about  15  feet  by  about  30  feet ;  and  also  from  what 
were  called  in  the  evidence  lots  31,  82,  and  33. 

Amongst  other  defences  the  company  claimed  the 
benefit  of  section  34  of  the  Eailway  Act  of  Ontario,  R.  S.  0. 
ch.  165,  which  fixes  a  limitation  of  six  months  for  bringing 
actions  for  any  damage  or  injury  sustained  by  reason  of 
the  railway." 

The  action  was  tried  at  Woodstock  on  April  21st,  1885,^ 
before  Ferguson,  J. 

The  remaining  facts  of  the  case  and  what  took  place  at 
the  trial  sufficiently  appear  from  the  judgment, 

W.  Cassels,  Q.C.,  and  Ball,  Q.C.,  for  the  plaintiffs.  The 
six  months  limitation  does  not  apply :  Slater  v.  The 
Canada  Central  R.  W.  Co.,  25  Gr.  363 ;  Scanlon  v.  London 
and  Port  ^Stanley  E.  W.  Co.,  23  Gr.  559;  Malloch  v. 
Grand  Trunk  R.  W.  Co.,  6  Gr.  348 ;  Wing  v.  Tottenham 
and  Hampstead  Junction  R.  W.  Co.,  L.  R.  3  Ch.  740.  As 
to  the  costs  of  the  defendants  the  Hays,  that  is  a  matter 
between  the  defendants.  The  plaintiffs  cannot  be  called 
upon  to  pay  Hays's  costs :  Taylor  <fj  Eivart's  Judicature 
Act  p.  209 ;  Yorkshire  Waggon  Co.  v.  New^iort  Coal  Co., 
5  Q.  B.  D.  268.  The  plaintiffs  have  nothing  to  do  with  the 
third  parties.  Besides  it  does  not  appear  that  the  com- 
pany have  any  remedy  over  against  the  Hays. 
78 — VOL.  IX  O.K. 
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G.  Moss,  Q.C.,  and  McKay,  for  the  Hays.  These  defen- 
dants have  a  right  to  their  costs  against  the  plaintiffs 
under  our  practice.  When  a  third  party  does  appear  and 
dispute  the  plaintiff"s  claim,  he  is  entitled  to  his  costs 
against  the  plaintiff  if  he  succeeds :  O.  J.  A.  Marg.  Rules 
108,  111  ;  Maclennan's  Jud.  Act,  2nd  ed.  p.  263,  seq.; 
y\'  itlmm  V.  Vane,  28  W.  R.  276,  41  L.  T.  729. 

G.  T.  Blackstock,  for  the  railway  company.  At  any  rate 
the  Hays  can  have  no  right  to  costs  against  the  company. 
The  six  months  limitation  protects  the  company :  Kelly  v. 
The  Ottaiua  Street  R  W.  Go.,  3  A.  R.  616;  Vanhorn  v. 
The  Grand  Trunk  R.  W.  Go.,  18  U.  C.  R.  356.  I  also 
refer  to  R.  S.  0.  ch.  165,  sec.  9,  sub-sec.  5. 

W..CasseIs,  Q.C,  in  reply  cited  Dwmble  v.  The  Gobourg 
and  Peterborough  R.  W.  Go.,  29  Gr.  121. 

May  11th,  1885.  Ferguson,  J. — During  the  trial  and 
after  the  greater  part  of  the  evidence  had  been  given,  the 
plaintiffs'  counsel  said  that  he  would  not  on  behalf  of  the 
plaintiff's  contend  that  the  street  called  Queen  street  could 
have  been  properly  closed  by  the  plaintiffs  or  any  of  them* 
This  disposed  of  the  most  important  part  of  the  case  in  the 
defendants  favour,  and  it  need  not  be  further  discussed  as 
the  plaintiffs  said  that  they  would  not  claim  title  to  the 
lands  embraced  in  this  street  as  against  either  of  the 
defendants. 

The  remaining  parts  of  the  suit  are  as  it  appears  to  me 
of  comparatively  trifling  importance.    These  are  : 

1.  Has  it  been  proved  that  the  defendants,  the  railway 
company,  took  the  earth  from  the  piece  of  ground  men- 
tioned in  the  evidence  as  a  piece  of  land  lying  about  40  or 
50  feet  from  the  line  of  the  siding  in  question  and  being 
about  15  feet  by  about  30  feet  ? 

2.  Does  the  six  months  limitations  clause  apply  to  the 
act  of  taking  the  earth  from  lots  31,  32,  and  33,  mentioned 
in  the  evidence,  and  to  the  taking  of  the  earth  from  this 
16  feet  by  30  feet,  if  it  is  considered  that  the  evidence 
shews  that  this  last  was  done  by  the  railway  company  ? 
and, 
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8.  The  matter  of  the  costs  of  the  action  as  between  the 
plaintiffs  and  the  defendants,  the  railway  company,  and 
the  defendants  the  Hays. 

As  to  the  first  question  it  was  not  proved  that  the  defen- 
dants, the  railway  company,  took  the  earth  from  this  yjiece 
of  land  about  15  feet  by  about  30  feet,  by  any  person  who 
saw  these  defendants  or  their  Servian ts,  or  agents,  or  work- 
men doing  the  act.  But  as  the  circumstances  indicated 
that  it  was  very  probable  they  did  do  so,  and  as  the 
matter  was  not  considered  (apparently)  a  very  important 
one  in  the  suit  and  the  evidence  perhaps  not  so  carefully 
prepared  as  otherwise  it  might  have  been,  I  do  not  think 
I  shall  be  doing  wrong  by  permitting  the  plaintiffs  to  give 
further  evidence  on  this  subject  in  case  of  a  reference  on 
the  other  subject.  If  no  such  reference  takes  place  the 
finding  must,  I  think,  be  for  the  defendants  on  this  part 
of  the  case.  This  may  not  be  considered  good  practice  but 
I  think  I  may  venture  to  take  this  course  as  it  appears  to 
me  to  be  the  just  one  in  this  case. 

As  to  the  second  question,  that  is,  as  to  whether  or  not 
the  six  months  limitation  applies,  it  was  said  at  the  bar 
that  the  precise  point  had  not^een  decided.  I,  however, 
venture  to  think  that  the  case  The  Gorporation  of  the 
Township  of  Brock  v.  The  Toronto  and  Niplssing  R.  W. 
Co..  37  U.  C.  R.  372,  is  in  point  and  in  favour  of  the  plain- 
tiffs' contention.  True,  there  were  in  that  case  letters 
between  the  parties  on  the  subject  in  which  the  then 
defendants  acknowledged  that  they  were  in  the  wrong  in 
taking  the  gravel,  and  certain  offers  were  made.  These  do 
not  appear  in  this  case.  The  facts  are,  however,  now  (it 
may  be  said)  undisputed  facts.  The  defendants,  the  rail- 
way company,  did  not  take  or  profess  an  intention  of 
taking  the  land  (lots  31,  32,  and  33)  or  any  part  of  it. 
They  simply  took  the  material  that  they  found  there  and 
used  it  for  the  purposes  of  their  road,  (embankments,  I 
suppose)  and  I  think  the  principles  stated  in  the  case  I 
refer  to,  by  the  then  Chief  Justice  Richards,  and  adopted 
by  the  then  Court  of  Queen's  Bench,  of  direct  application 
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here,  and  following  that  case,  I  am  of  opinion  that  the  six 
months  limitation  does  not  apply. 

There  will  be  a  reference  to  the  Master  at  Woodstock  as  ta 
the  damages  occasioned  to  the  plaintiffs  by  the  removal  of 
the  earth  or  other  material  from  these  lots  31,  32,  and  33, 
by  the  defendants,  the  railway  company,  with  leave  to  the 
plaintiffs  to  give  evidence  as  to  the  alleged  removal  of  the 
material  from  the  piece  of  land  known  in  the  case  as  the 
piece  about  15  feet  by  about  30  feet,  and  should  the  Master 
find  this  act  was  done  by  the  defendants,  the  railway 
company,  then  to  ascertain  and  state  also  the  damages 
occasioned  to  the  plaintiffs  thereby. 

As  to  the  costs.  The  plaintiffs  have  certainly  failed  as 
against  the  defendants,  the  Hays,  and  after  looking  at  the 
case!!}  referred  to  by  counsel  I  am  of  the  opinion  that  the 
plaintiffs  should  pay  the  costs  of  these  defendants  (the 
Hays).  These  defendants  need  not  I  apprehend  be  parties 
to  the  reference. 

The  plaintiffs  failed  also  as  against  the  defendants,  the 
railway  company,  in  respect  of  what  appeared  to  me  to  be 
by  far  the  most  important  part  of  the  suit.  They  have^ 
however,  succeeded  in  shewing  that  they  are,  as  I  think, 
entitled  to  the  measure  of  relief  above  stated.  As  between 
the  plaintiffs  and  the  defendants,  the  railway  company,  I 
think  I  shall  not  be  wrong  in  saying  that  there  should  be 
no  costs  down  to  and  inclusive  of  the  trial. 

The  plaintiffs  are  to  elect  within  one  month  as  to 
whether  or  not  they  will  take  the  reference  offered,  and 
if  they  so  elect  further  directions  and  subsequent  costs 
will  be  reserved.  If  they  elect  not  to  take  the  reference, 
the  action  as  between  them  and  the  defendants,  the  rail- 
way company,  will  be  dismissed,  without  costs.  The 
defendants,  the  railway  company,  did  not  insist  upon 
damages  being  ascertained  under  the  provisions  of  the 
Railway  Act  or  any  of  them  even  if  they  had  the  right  so 
to  insist. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

The  Hamilton  and  Flamborough  Road  Company  v. 

BiNKLEY. 

Special  Case. 

Jload  company — Power  to  exempt  from  payment  of  tolls — Ultra  vires — 
Bridge — Location  of  road — Lapse  of  time. 

By  agreement  made  in  the  year  1869,  between  a  road  company  and  tlie 
city  of  Hamilton,  the  Road  Company  were  to  extend  their  road  from  a 
point  near  the  Desjardins  Canal  into  the  limits  of  the  city,  and  as  part 
of  such  road  should  build  a  bridge  over  the  canal,  the  city  to  lend  the 
road  company  $5,000  for  ten  years  at  the  nominal  rate  of  interest  of  one 
per  cent.  ;  and  a  by-law  was  passed  by  the  city  to  give  effect  to  the 
agreement,  the  by-law  containing  a  proviso  that  no  toll  should  be 
-exacted  from  any  parties  residing  upon  or  owning  property  within  the 
limits  of  the  city  on  passing  over  said  bridge.  The  road  was  subse- 
■quently  extended  into  Hamilton,  and  a  toll  gate  erected  within  the  city 
limits.  Litigation  afterwards  arose  between  the  road  company  and  the 
city,  the  Great  Western  Railway  Company,  and  the  Desjardins  Canal 
Company,  as  to  the  erection  of  the  Bridge  which  was  continued  until 
1874,  when  a  settlement  was  effected  by  its  being  agreed  by  all  parties 
that  a  fixed  stationery  bridge  should  be  erected  and  maintained  by  the 
road  company  free  from  any  toll  thereon,  which  was  legalized  by  37 
Vic.  ch.  73.  (0).  The  defendant  passing  through  the  said  toll-gate 
refused  to  pay  toll,  on  the  ground  that  the  by-law  was  ultra  vires. 

Held,  that  the  proviso  in  the  by-law  was  not  tdtra  vires,  for  the  road 
company  could  agree  not  to  exact  tolls  from  any  person  or  body  of 
persons,  as  there  was  nothing  in  the  Act  of  incorporation  which  pre- 
vented their  doing  so  :  that  the  city  of  Hamilton  had  paid  a  substantial 
sum  for  the  privilege  ;  and  there  was  no  discrimination  as  regarded  the 
residents  thereof  ;  and  that  the  proviso  only  applied  to  the  non-exaction 
of  tolls  on  the  bridge,  and  had  nothing  to  do  with  the  road,  and  was 
legalized  by  the  37  Vic.  ch.  73,  (0). 

Held,  also,  that  an  objection  that  the  location  of  the  road  had  not  been 
made  prior  to  the  passing  of  the  by-law  was  not  tenable  after  the  road 
had  been  located  and  in  use  for  more  than  fifteen  years. 

This  action  was  brought  to  recover  from  the  defendant 
the  sum  of  $10  for  tolls  alleged  to  be  due  by  him  to  the 
plaintiffs  for  the  use  of  their  road  ;  and  by  the  consent  of 
parties,  and  by  an  order  in  that  behalf,  a  case  was  stated 
for  the  opinion  of  the  Court,  without  any  pleadings. 

The  special  case  set  up  that  the  Hamilton  and  Brock 
Road  Company  were  duly  incorporated  on  the  otii  Decem- 
ber, 18.53,  under  16  Vic.  ch.  190,  "  for  the  purpose  of 
constructing  a  plank,  macadamized,  or  gravelled  road  from 
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the  '  Upper  Burlington  Bridge/  to  what  had  been  known 
as  '  Freel's  Tavern,'  on  the  Brock  Road,  between  the  town- 
ships of  East  and  West  Flamborough." 

On  the  9th  of  December,  1867,  the  Hamilton  and 
Brock  Road  Company  amalgamated  with  a  company 
owning  a  road  known  as  "  the  Hamilton,  Waterdown,  and 
Carlisle  Road,"  and  the  joint  companies  were  thenceforth 
known  as  "  the  Hamilton  and  Milton  Road  Company." 

On  the  7th  June,  1869,  the  corporation  of  the  city  of 
Hamilton  passed  their  by-law,  numbered  7,  whereby  they 
enacted  : 

'  Whereas,  the  Hamilton  and  Milton  Road  Company  propose  to  con- 
tinue and  extend  their  toll  roads,  &c. ,  from  points  at  or  near  the  present- 
termini,  southerly  into  the  city  of  Hamilton,  as  far  as  the  easterly  limit 
of  what  is  commonly  known  as  the  Ordnance  lands  on  Burlington  Heights 

nd  it  is  advi'^able  to  permit  and  allow  them  to  do  so,  and  to  pass  a  by- 
law for  that  purpose. 

'*  That  the  said  the  Hamilton  and  Milton  Road  Company  be  and  they 
are  hereby  permitted  and  allowed  to  continue  and  extend  both  their  said 
toll  roads  from  such  points  as  the  said  Company  may  select  at  or  near  the 
easterly  termini  of  said  respective  roads  southerly  into  the  City  of  Hamil- 
ton as  far  as  the  easterly  limit  of  what  is  commonly  known  as  the 
Ordnance  lands  on  Burlington  Heights  aforesaid. 

' '  Provided  always,  that  no  toll  shall  be  exacted  from  any  parties  residing 
on  or  owning  property  lying  beyond  the  southerly  end  of  the  road  and 
within  the  limits  of  the  City  in  passing  over  the  said  Bridge,  either  to  or 
from  their  said  property. 

"  And  whereas  the  Hamilton  and  Milton  Road  Company,  in  improving 
the  approach  to  the  City  of  Hamilton  at  the  westerly  end,  propose  to  con- 
struct a  good  and  commodious  bridge  over  the  Desjardins  Canal  at  Bur- 
lington Heights,  in  the  said  City,  and  as  a  help  and  inducement  thereto 
the  said  City  have  agreed  to  pay  over  and  advance  to  them,  by  way  of 
loan  for  the  period  of  ten  years,  the  sum  of  $5,000  on  the  terms  and  ta 
be  secured  as  hereinafter  mentioned. 

* '  Therefore  be  it  enacted  by  the  Corporation  of  the  City  of  Hamilton, 
that  the  said  sum  of  $5,000  shall  be  loaned  to  the  said  the  Hamilton  and 
Milton  Road  Company  for  the  period  of  ten  years,  upon  interest  at  the 
rate  of  one  per  cent,  per  annum  ;  the  said  loan  to  be  secured  on  the  roads, 
tolls  and  works  of  the  said  Road  Company  ;  and  the  said  money  shall  be 
paid  over  and  advanced  to  the  said  road  company,  as  follows,  that  is  to 
say,  one-half  thereof  so  soon  as  a  good  bridge,  according  to  certain  plana 
and  specifications  which  have  been  submitted  to  this  council,  shall  be  put 
across  the  said  Canal,  and  the  necessary  approaches  thereto  on  both  sides 
made,  and  in  such  a  state  of  completeness  as  to  be  fit  to  be  used  for 
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public  travel ;  and  the  other  half  so  soon  a?  the  said  Eoad  Company 
shall  have  completed,  in  accordance  with  said  plans  and  specifications, 
the  said  continuations  and  extensions  of  their  said  roads,  each  portion 
or  half  of  said  loan  to  be  secured  when  paid  over  by  mortgage  on  the 
roads,  tolls  and  works  of  the  said  Road  Company,  payable  within 
ten  years  from  their  respective  dates,  with  interest  at  the  rate  of  one 
per  cent,  per  annum,  payable  yearly, — said  mortgage  to  be  to  the  satis- 
faction of  the  City  Solicitor,  and  to  be  subject  only  to  the  mortgages 
at  present  existing,  on  which  the  amount  represented  to  be  due  is  in 
the  aggregate  the  sum  of  $2,000. " 

The  agreement  was  then  set  out,  the  terms  of  which  are 
embodied  in  the  by-law,  except  that  no  mention  is  made 
of  the  exception  contained  in  the  by-law.  The  agreement 
is  said  to  be  dated  22nd  June,  1869,  and  provided  for  the 
passing  of  the  by-law. 

After  the  passing  of  the  by-law  No.  7,  the  Hamilton  and 
Milton  Road  Company  duly  passed  a  resolution  to  extend 
their  road  into  the  city  of  Hamilton. 

In  consequence  of  a  misunderstanding  between  the 
road  company  and  the  City  Board  of  Works  a  further 
or  supplementary  agreement,  dated  the  ISth  January, 
1870,  was  entered  into  between  the  road  company  and  the 
city,  whereby  the  location  of  the  extension  of  the  road 
was  changed  to  the  southerly  side  of  the  heights  instead 
of  passing  over  them. 

In  the  years  1869,  1870,  1871,  such  extension  was 
constructed  and  completed,  the  road  company  purchasing 
the  land  thei'efor. 

On  the  2nd  January,  1879,  the  plaintiffs,  being  a  com- 
pany duly  incorporated  under  R.  S.  0.  ch.  152,  pui"chased 
from  the  Hamilton  and  Milton  Road  Company  their  road 
works  and  franchises. 

The  plaintiffs'  toll-gate  being  the  only  one  on  their 
Town-line  or  Brock  Road"  branch,  which  was  six  miles  in 
length,  was  situate  on  their  extension  in  the  city  of  Hamil- 
ton, being  the  gate  through  which  the  defendant  passed 
when  travelling  over  the  said  road. 

The  plaintiffs'  claim  is  for  tolls  due  and  payable  for 
passing  and  re-passing  over  the  said  road  and  through  the 
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said  toll-gate,  amounting  to  the  sum  of  $10,  which  was 
duly  demanded  from  the  defendant. 

The  defendant  disputes  the  right  of  the  plaintiffs  to 
charge  or  demand  toll  of  him  for  passing  through  the  said 
gate  erected  within  the  corporate  limits  of  the  city  of 
Hamilton,  on  the  ground  that  the  said  By-law  No.  7  is 
ultra  vires  of  the  corporation  of  the  city  of  Hamilton. 
The  question  for  the  opinion  of  the  Court  is  : 
Whether  the  company  is  entitled  to  demand  toll  at  the 
said  gate,  the  same  being  within  the  limits  of  the  city  of 
Hamilton  ? 

Should  the  Court  be  opinion  that  the  defendant  is  liable 
to  pay  toll  at  the  said  gate,  then  judgment  is  to  be  for  the 
plaintiffs  for  $10,  with  costs  of  suit. 

But  if  the  Court  should  be  of  opinion  that  the  defendant 
was  not  liable  to  pay  toll  at  the  said  gate,  under  the  circum- 
stances stated,  then  judgment  of  nolle  prosequi  to  be 
entered  up  for  the  defendant,  with  costs  of  defence. 

On  January  30,  1885,  the  case  was  argued. 
Lash,  Q.  C,  for  the  plaintiffs. 
Sadleir,  for  the  defendant. 

February  18,  1885.  Rose,  J. — Mr.  Sadleir  relied  on  the 
grounds  taken  by  the  learned  Judge  of  the  county  of 
Wentworth  to  support  his  position  that  the  company  is 
not  entitled  to  demand  toll  at  their  gate  (a). 

Counsel  admitted  the  title  of  the  road  company ;  and 
the  only  question  submitted  for  my  opinion  is  the  validity 
of  the  by-law. 

The  learned  Judge  held  the  by-law  invalid,  on  the 
grounds : 

1.  That  the  proviso  following  the  clause  granting  per- 
mission to  enter  the  city  was  ultra  vires  being  unreason- 

(a)  This  was  a  case  of  Hopkins  v.  Hamilton  and  Flamhorough  Road  Co., 
in  which  the  learned  County  Court  Judge  quashed  a  conviction  for  passing 
through  the  toll  gate  in  question  without  paying  toll. 
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able,  unjust,  and  discriminating  in  favour  of  a  class,  and 
being  a  proviso,  formed  part  of  the  clause  which  it  followed 
rendering  the  whole  clause  ultra  vires. 

2.  That  the  by-law  is  invalid  for  uncertainty,  the  loca- 
tion of  the  road-way  not  having  been  made  prior  to  the 
passing  of  the  by-law. 

The  proviso  is  in  the  following  words :  "  Provided 
always,  that  no  toll  shall  be  exacted  from  any  parties 
residing  on  or  owning  property  lying  beyond  the  southerly 
end  of  the  road  and  within  the  limits  of  the  city  in  passing 
over  the  said  bridge  either  to  or  from  their  said  property." 

It  is  manifest  this  exempted  all  persons  residing  upon 
or  owning  property  in  Hamilton  from  paying  toll,  as  such 
persons  in  passing  over  the  bridge  would  be  passing  either 
to  or  from  their  said  property.  It  is  also  clear  that  the 
exemption  was  only  from  paying  toll  in  passing  over  the 
bridge,  and  had  nothing  to  do  with  the  toll  charged  for 
passing  over  the  road. 

The  Joint  Stock  Road  Company's  Act,  C.  S.  U.  C.  ch.  49, 
R.  S.  0.  ch.  152,  provides  for  collection  of  tolls  from  per- 
sons passing  over  the  road,  a  schedule  of  rates  being  given 
by  sec.  84  of  ch.  152.  And  by  sec.  87  it  is  further  provided 
that  with  the  consent  of  the  council  of  the  county  a  higher 
rate  may  be  charged  at  any  toll  gate  erected  at  any 
bridge  &c. 

It  does  not  ai)pear  from  the  case  stated  whether  any 
toll  gate  was  ever  erected  or  intended  to  be  erected  at  this 
bridge.  It  is  clear,  however,  that  while  the  council  of  the 
city  of  Hamilton  were  willing  to  give  their  consent  to  the 
road  entering  the  city  without  claiming  any  exemption 
from  paying  the  ordinary  tolls,  they  were  not  content  to  be 
charged  an  extra  toll  for  passing  over  the  bridge. 

The  agreement,  set  out  in  the  case — the  date  of  which  is 
subsequent  to  that  of  the  by-law,  an  evident  error,  as  it 
provides  for  passing  the  by-law — makes  no  reference  to  the 
exemption.  If  the  compan}^  had  no  intention  of  charging 
toll  for  passing  over  the  bridge,  it  is  not  difficult  to  under- 
stand why  objection  was  not  taken  to  the  proviso  in  the 
79 — VOL.  IX  O.R. 
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by-law.  This  is,  however,  mere  conjecture,  as  no  explana^ 
tion  can  be  found  in  the  case. 

Mr.  Lash  contended  that  this  proviso  was  misplaced  :  that 
its  proper  position  w^as  after  the  clause  providing  for  the 
loan  of  the  $5,000;  and  relied  on  the  fact  that  the  bridge  is 
not  referred  to  in  the  clause  giving  the  consent,  while  the 
proviso  contains  the  words,  "  said  bridge." 

I  say  nothing  as  to  this  contention,  as  I  find  other  ground 
upon  which  to  rest  my  opinion. 

Whatever  the  intention  of  the  road  company  might 
have  been  in  1869,  when  the  agreement  and  by-law  above 
referred  to  were  obtained,  we  find  that  in  February,  18  T4 
by  agreement  entered  into  between  the  town  of  Dundas, 
the  Road  Company,  the  Great  Western  Railway  Company, 
and  the  Desjardins  Canal  Company,  the  Road  Company 
undertook  to  construct  a  stationary  bridge  over  the  canal 
and  maintain  the  same  for  all  time,  "  for  all  Her  Majesty's 
liege  subjects,  and  others,  their  horses  and  carriages,  free  of 
toll  at  all  times  thereupon  and  thereby  safely  to  pass  and 
repass." 

This  agreement  may  be  found  in  a  schedule  to  37  Yic. 
ch.  73,  (O.),  by  sec.  4  of  which  it  is  declared  "  valid,  bind- 
ing, and  effectual  to  all  intents  and  purposes." 

It  seems  clear  that  since  Februar}'',  1874,  no  toll  could 
be  collected  from  any  one  for  passing  over  the  bridge. 

It  appears  clear,  both  from  reason  and  authority,  that 
the  company  could  agiee  not  to  charge  toll  to  any  person 
or  body  of  persons,  unless  something  in  the  Act  of  incor- 
poration prevented  such  discrimination. 

The  statute  prohibits  charging  more  than  the  rates 
named  in  the  statute,  and  such  rate  may  be  charged  to  all 
passing  over  the  road,  and  no  one  could  complain.  How, 
then,  could  complaint  be  made  by  any  one  charged  not 
more  than  such  rate,  because  the  company  chose  not  to 
charge  another  person  ?  He  suff*ers  no  wrong — the  com- 
pany lessens  its  receipts. 

The  case  of  the  Hungerford  Market  Go.  v.  City  Steam- 
boat Co.  (Limited),  3  E.  &  E.    p.  365,   cited   by  Mr. 
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Lash,  is  directly  in  point.  The  head  note  states :  "  A 
company  empowered  by  statute  to  take  tolls  in  return  for 
a  public  service  is  not  bound,  independently  of  express 
enactment,  to  exact  the  same  tolls  from  all  persons  alike  ; 
but  is  at  liberty  to  remit  the  tolls,  or  any  portion  of  them, 
to  particular  persons,  at  its  pleasure  and  discretion." 

In  giving  judgment  Cockburn,  C.  J.,  says,  at  p.  381 :  "  Yet 
authority  would  certainly  seem  to  be  required  to  establish  a 
proposition  directly  at  variance  with  the  well-known  axiom 
that  every  one  is  at  liberty  to  renounce  a  right  established 
in  his  favour.  The  power  to  take  the  tolls  is  conferred  on 
the  company  in  consideration  of  service  to  be  rendered,  and 
accommodation  to  be  afforded,  to  the  public.  If  the  service 
be  rendered  and  the  accommodation  afforded,  the  obligation 
of  the  company  is  fulfilled.  If  it  omit  to  exact  the  toll 
which  is  the  consideration  for  the  service,  the  shareholders 
would  seem  to  be  the  only  persons  who  can  have  the 
right  to  complain." 

It  concludes  as  follows,  at  p.  382  :  "  The  result  then  is,  that 
in  our  opinion  there  neither  arises  upon  these  Acts  of  Par- 
liament nor  exists  at  common  law  any  obligation  on  this 
company  to  exact  uniform  tolls,  provided  they  keep  within 
the  amount  fixed  and  appointed  conformably  to  statute  11 
Geo.  IV.  ch.  70." 

Reference  to  the  by-law  shews,  moreover,  that  tlie  city 
was  not  obtaining  this  exemption  without  a  return.  Not 
only  was  the  right  to  enter  granted,  but  a  loan  was  made 
of  $5,000,  at  a  nominal  interest  of  1  per  cent,  per  annum, 
to  enable  the  company  to  build  the  bridge.  Et  would 
appear  that  the  interest  saved  to  the  company  on  this  loan, 
rep^iyable  not  before  the  expiration  of  ten  years,  was  a 
very  substantial  sum  paid  by  the  taxpayers  of  Hamilton 
for  this  privilege.  The  shareholders  of  the  company,  I 
would  judge,  were  not  the  losers  by  the  bargain.  If  money 
were  worth  6  per  cent.,  there  would  be  a  saving  of  interest 
in  the  ten  years  of  $2,500. 

Bearing  the  foregoing  facts  in  mind,  it  will  appear  that 
all  those  residing,  or  owning  property,  in  Hamilton  were 
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b}^  this  by-law  treated  alike,  no  one  having  granted  to 
him  any  privilege  over  the  others,  as  all  were  exempted 
from  this  bridge  toll :  that  no  one  resident  out  of  Hamilton 
had  the  right  to  complain  as  against  the  company :  that  no 
one  outside  of  Hamilton  was  subjected  by  this  by-law  to 
the  payment  of  any  higher  rate  than  by  law  could  other- 
wise be  imposed :  that  it  does  not  appear  that  the  company 
ever  had  the  right  to  charge  toll  for  passing  over  the 
bridge,  and  that  since  February,  1874,  nearly  eleven  years, 
had  precluded  themselves  from  ever  demanding  such  tolls : 
then  what  excuse  does  the  presence  of  this  proviso  in  the 
by-law  in  1869  afford  for  the  non-payment  of  toll  for 
passing  over  the  road  in  1884  ? 

Authorities  have  been  referred  to  shewing  that  by-laws 
must  not  discriminate  or  be  unjust.  With  the  greatest 
respect,  I  am  unable  to  see  how  such  cases  apply  to  the 
facts  as  above  stated.  If  the  by-law  provided  that  certain 
residents  in  Hamilton,  say  those  on  the  main  street,  should 
be  exempted  from  payment  of  toll,  I  can  quite  understand 
that  others  residing  on  other  streets  might  complain  of 
discrimination  and  injustice. 

If  a  by-law  were  passed  imposing  upon  a  certain  class 
of  persons  coming  to  Hamilton  to  trade,  a  tax  or  burden 
from  which  all  others  were  exempted,  it  would  not  be 
difficult  to  discover  discrimination.  Such  a  case  is  Regina 
v.  Piye,  1  0.  R.  43. 

Here,  however,  a  private  corporation,  having  the  right 
to  charge  all  persons  a  toll  not  exceeding  a  rate  fixed  by 
statute,  agrees  for  a  valuable  consideration  not  to  charge 
certain  persons,  all  within  a  certain  municipality,  and  thus 
diminish  their  own  revenue  to  the  detriment  of  no  person 
save  the  shareholders,  and  upon  such  an  agreement  the 
municipality  grant  a  privilege.  How  can  a  by-law  granting 
the  privilege,  and  providing  for  carrying  out  the  agreement, 
be  said  to  be  unjust  ?  Unjust  to  whom  ?  Not  to  anyone 
within  the  municipality,  for  all  are  treated  alike.  Not  to 
anyone  without  the  municipality,  for  no  greater  burden  is 
imposed  upon  them.  Not  to  the  company,  for  the}^  both 
give  and  receive. 


ix.]  HAMILTON,  ETC.,  ROAD  CO.  V.  BINKLEY.  629 

Had  I  tboDglit  the  clause  an  objectionable  one,  I  would 
have  had  much  difficulty  in  seeing  my  way  to  hold  that 
ten  years  after  the  Act  of  1874  the  objection  could  be 
urged,  the  company  having  incurred  heavy  liabilities  and 
made  large  expenditures  on  the  faith  of  such  consent  to 
enter  the  city. 

I  have  not  overlooked  the  case  of  Yorkville  and  Vaughan 
Flank  Road  Co.  v.  Baldwin,  20  C.  P.  312.  The  present 
learned  Chief  Justice  of  Ontario,  then  presiding  in  that 
Court,  evidently  was  not,  on  the  facts  in  that  case,  able  to 
join  Mr.  Justice  Gwynne  in  his  opinion,  so  that  such  opin- 
ion did  not  form  a  basis  of  the  judgment  of  the  Court. 

Moreover,  the  facts  were  so  different  that  I  do  not  feel 
pressed  to  express  any  further  opinion  than  may  be  drawn 
from  the  views  I  have  above  stated. 

The  second  ground  of  objection  to  the  by-law,  however 
valid  it  might  have  been  on  a  motion  to  quash  prior  to  the 
construction  of  the  road,  seems  to  me  not  valid  after  the 
road  has  been  located  for  about  fifteen  years.  I  think  it 
may  now  be  assumed  that  all  parties  understood  within 
reasonable  limits  where  the  road  was  to  run,  and  that  it 
has  been  run  where  all  parties  intended  it  should  be.  I 
do  not  see  how  such  an  objection  can  be  heard  at  the 
instance  of  the  defendant. 

In  the  view  I  have  taken  it  has  become  unnecessary  for 
me  to  consider  the  other  grounds  taken  by  Mr.  Lash.  I 
will  however  state  them. 

1.  That  the  Act,  37  Vic.  ch.  73  (0.),  is  a  statutory  recog- 
nition of  the  roadway  within  the  city. 

2.  That  the  corporation  could  not  maintain  ejectment 
against  the  company,  after  this  lapse  of  time,  and  would  be 
bound  by  acquiescence,  citing  Corporation  of  WeUaiul  v. 
Bufalo  and  Lake  Huron  R.  W.  Co.,  SO  U.  C.  R.  147,  and 
in  appeal,  31  U.  C.  R  539;  Corporation  of  Pembroke  v. 
Canada  Central  R.W.  Co.,S  0.  R.  503;  McDougall  v.  Lind- 
say Paper  Mill  Co.,  10  R  R.  247,  252  ;  Phosphate  Lime  Co. 
v.  Green,  L.  R.  7  C.  P.  43 ;  Grady's  Case,  1  DeG.  J.  &  S.  488  ; 
Desjardins  Canal  Co.  v.  Great  Western  R.  W.  Co.,  27  U.  C. 
R.  363. 
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That  the  defendant  has  no  locus  standi,  citing  Green- 
street  V.  Paris,  21  Gr.  234 ;  Ware  v.  Regent  Canal  Co.,  3 
DeG.  &  J.  212,  228;  Evan  v.  Corporation  of  Avon,  29 
Beav.  144. 

The  result  of  my  opinion  is,  that  pursuant  to  the  agree- 
ment in  the  case,  judgment  will  be  entered  for  the  plaintiffs 
for  $10,  and  costs  of  the  suit. 
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[CHANCERY  DIVISION.] 

The  Bank  of  Hamilton  v.  The  John  T.  Noye 
Manufacturing  Company. 

Warfhouse  receipts — Validity  of— Banking  Act — Negotiation  of  note — Com- 
mingling of  property — Tracing  property  covered  by  receipts— Affidavit 
evidence. 

T.  a  miller  gave  warehouse  receipts  for  wheat  to  the  plaintiffs  attached  to 
notes  made  by  him,  payable  to  their  order  to  take  up  his  overdue  notes 
which  were  secured  by  like  receipts.  The  receipts  were  in  the  follow- 
ing form  ;  "  Heceived  in  store  in  my  warehouse  or  mill  from  farmers, 
2,000  bushels  of  wheat,  to  be  delivered  to  the  order  of  myself,  to  be 
endorsed  hereon.  This  is  to  be  regarded  as  a  receipt  under  the  pro- 
visions of  Statute  43  Vic.  ch.  22.  The  said  wheat  is  sepa,rate  from  and 
will  be  kept  separate  and  distinguishable  from  other  grain. "  The  receipts 
wei-e  endorsed  in  blank.  T.  did  not  keep  the  wheat  covered  hy  the 
receipts  distinct,  but  ground  some  of  it  into  flour  and  allowed  the 
remainder  to  be  mixed  with  wheat  subsequently  brought  in  by  farmers 
and  others.  Before  assigning  in  trust  for  creditors,  he  pointed  out  to 
the  plaintiffs  one  carload  of  flour  made  from  the  wheat  covered  by  the 
receipts,  and  admitted  that  the  wheat  and  flour  in  his  mill  was  covered 
by  the  receipts,  and  the  next  day  the  bank  took  possession.  The  evi- 
dence showed  that  there  was  about  the  same  quantity  of  wheat  and 
flour  in  and  about  the  mill  at  the  date  of  the  last  receipt  as  there  was 
in  dispute  in  this  interpleader.  T.  subsequently  assigned,  and  the 
defendants  afterwards  recovered  a  judgment  against  him.  In  an  inter- 
pleader action  to  try  the  right  of  the  bank  under  their  warehouse 
receipts  as  against  the  defendants  under  their  execution. 

Held,  that  a  special  indorsement  of  the  receipts  to  the  jjlaintiffs  was  not 
essential,  and  that  the  endorsement  in  blank  of  the  receipts  satisfied  all 
the  requirements  of  the  Banking  Act,  that  Act  not  specifying  any  par- 
ticular mode  in  which  the  property  in  the  receipt  is  to  be  transferred, 
and  that  the  notes  and  receipts  attached  might  be  read  together. 

Held,  also,  that  the  mode  of  acquiring  the  receipts,  viz. ,  by  delivering  up 
the  overdue  notes  with  receipts,  was  unobjectionable,  the  transaction 
being  in  fact  a  negotiation  of  the  notes  by  the  surrender  of  the  ante- 
cedent Hen  upon  the  wheat  of  T.  ;  or  at  any  rate  there  was  a  mere 
substitution  or  continuation  of  securities  according  to  the  original 
understanding  of  the  parties. 

Held,  also,  that  T.  having  undertaken  to  keep  "the  grain  sepai-ate  and 
distinguishable  from  other  grain,"  and  having  failed  to  do  so,  it  became 
his  duty  to  enable  the  plaintiffs  to  recover  wliat  the  I'eceipts  called  for 
or  its  equivalent,  and  having  done  this  while  able  to  dispose  of  his  pro- 
perty, the  warehouse  receipts  attached  upon  the  property  so  indicated 
by  him,  and  the  plaintiffs  were  entitled  to  succeed  against  the  executiou 
creditors. 


This  was  an  interpleader  issue  between  the  Bank  of 
Hamilton  and  The  John  T.  Noye  Manufacturing  Company, 
to  try  the  right  to  certain  wheat  and  Hour  manufactured 
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from  wheat  which  the  plaintiffs  alleged  was  covered  hy 
warehouse  receipts  held  by  them,  and  which  had  been 
seized  by  the  sheriff  under  an  execution  at  the  suit  of  the^ 
defendants. 

The  facts  are  set  out  in  the  judgment. 

The  issue  was  tried  at  the  Spring  sittings,  held  at  Guelpb 
on  April  8th,  1885,  before  Boyd,  C. 

Guthrie,  Q.  C,  for  the  plaintiffs.  43  Vic.  ch.  22  (D.),  is. 
the  Act  that  at  present  governs  warehouse  receipts.  The 
property  in  the  wheat  passed  to  the  plaintiffs  ;  Smith  v. 
Merchants  Bank,  8  S.  C.  R.  529,  542  ;  Merchants  Bank  v.. 
Hancock,  6  O.  R.  285.  The  plaintiffs  had  a  perfect  title  as- 
against  Tolton  to  the  wheat  and  its  produ'its,  when  they 
took  possession.  Tolton  could  not  have  resisted  their 
demand,  nor  could  any  one  else  be  in  a  better  position  than 
he  was :  Smith  v.  Merchants  Bank,  28  Gr.  629 ;  In  re 
Coleman,  36  U.  C.  K  577,  586,  588  ;  Box  v.  Provincial 
Ins.  Co.  18  Gr.  284,  287 ;  The  Royal  Canadian  Bank  v. 
Ross,  40  U.  C.  R.  466  :  Great  Western  R.  W.  Co.  v.  Hodg- 
son, 44  U.  C.  R.  187  ;  Coffey  v.  The  Quebec  Bank,  20  0.  P. 
117.  A  man  may  be  his  own  warehouseman.  43  Vic.  ch. 
22,  sec.  47,  (D.),  permits  this  in  the  case  of  a  miller.  Sec.  7 
defines  warehouse  receipts.  It  can  be  given  for  other  than 
a  present  advance  ;  sec.  46,  "  for  payment  of  any  debt  in- 
curred in  the  bank's  business."  The  words  ''bill  negotiated," 
mean  to  sell  or  transfer  for  value  a  bill  of  exchange  or 
promissorj^  note.  The  act  permits  a  renewal  of  the  note. 
The  old  act  did  not.  This  transaction  is  in  the  nature  of 
a  present  advance  since  the  former  security  was  given  up. 
The  bank  gave  up  the  wheat  they  held  under  the  former 
warehouse  receipt :  31  Vic.  ch.  11,  sec.  8,  (D.),  Bank  of 
British  North  America  v.  Clarkson,  19  C.  R  182 ;  Royal 
Canadian  Bank  v.  Miller,  29  U.  C.  R.  266.  The  evidence 
shews  that  Tolton  admitted  that  the  wheat  and  its  products 
were  covered  by  the  warehouse  receipts. 
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Moss,  Q.  C,  and  Cutten,  for  the  defendants.  The  ware- 
house receipts  give  no  title  whatever ;  the  language  is 
peculiar.  It  is  only  "  from  farmers."  The  indorsement  is 
in  blank,  and  does  not  pass  the  title  to  the  bank.  The 
statute  does  not  authorize  the  form  of  receipt  used  in  this 
case  at  all.  This  is  not  a  warehouse  receipt  direct  to  the 
bank.  It  should  be  shewn  that  the  property  was  owned 
by  the  person  giving  the  receipt.  The  receipt  being  invalid 
it  was  not  acquired  by  the  bank  for  a  present  advance, 
and  there  was  no  contracting  or  negotiating  of  a  debt  at 
that  time.  If  a  note  is  renewed  the  old  warehouse  receipt 
should  be  held.  If  they  give  it  up  that  act  gives  no  right 
in  regard  to  a  new  one.  The  evidence  shews  that  when 
Tolton  gave  the  receipt  he  was  not  the  owner  of  the  grain. 
When  he  gave  the  second  receipts  he  had  no  wheat  to  repre- 
sent  any  of  them.  The  property  seized  by  the  sheriff  is 
different  from  that  covered  by  the  receipts.  The  mill  was 
cleared  out  in  the  middle  of  November,  and  therefore  there 
was  no  intermingling  because  all  had  disappeared.  Section 
7  of  the  Banking  Act  applies  to  product  of  grain  covered 
by  warehouse  receipts. 

Guthrie,  Q.  C,  in  reply.  The  policy  of  the  law  is  shewn 
in  the  present  statute  by  extending  the  law  as  to  ware- 
house receipts.  By  the  stock-in-trade  this  miller  was 
enabled  to  carry  on  his  business,  and  our  security  floated 
to  what  replenished  the  stock  in  the  mill.  The  indorse- 
ment in  blank  was  enough:  Royal  Canadian  Bank  v. 
Garruthers,  28  U.  C.  B.  578. 

April  22,  1885.  Boyd,  C. — The  bank  claims  the  wheat 
and  flour  seized  by  the  sheriff  by  virtue  of  three  warehouse 
receipts,  dated  (the  first)  on  the  31st  October,  1884,  and 
two  others  on  the  25th  November,  1884,  each  covering 
2,000  bushels  of  grain.  These  were  given  by  the  exe- 
cution debtor  Tolton,  a  miller,  upon  wheat  stored  in 
his  own  mill  premises,  and  were  all  similarly  expressed 
as  follows  : 
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"  Warehouse  Receipt. 

"  Received  in  store  in  my  warehouse  at  mill  near  Guelph  from  farmers 
two-thousand  bushels  wheat  to  be  delivered  to  the  order  of  myself  to  be 
endorsed  hereon. 

"  This  is  to  be  regarded  as  a  receipt  under  the  provisions  of  Statute  43, 
Vic.  ch.  22. 

' '  The  said  wheat  is  separate  from,  and  will  be  kept  separate  and  dis- 
tinguishable from  other  grain. 

"Dated,  Georgetown,  25th  November,  1884. 

(Signed),       "Geo.  P.  Tolton." 

To  each  of  the  receipts  was  attached  Tolton's  note  for 
$1,500,  payable  to  the  order  of  the  bank,  and  the  notes  and 
receipts  so  attached  were  handed  to  the  bank  in  order  to 
take  up  overdue  notes  collaterally  secured  by  like  receipts 
on  wheat  made  by  Tolton.  The  first  advance  of  money  by 
the  bank  was  upon  a  note  discounted  on  28th  August,  to 
which  a  "warehouse  receipt  was  attached,  and  the  next 
advances  were  upon  notes  of  the  22nd  of  September,  to 
which  receipts  were  likewise  attached.  The  bank  man- 
ager says  that  all  the  notes  now  held  by  the  bank,  with 
the  receipts  now  in  question  attached,  were  negotiated 
on  their  respective  dates  by  the  bank,  and  tjie  proceeds 
placed  to  the  credit  of  Tolton,  and  contemporaneously 
there  was  delivered  up  to  Tolton  his  overdue  notes  with 
the  former  receipts  thereunto  attached. 

The  bank  manager  had  seen  the  warehouse  of  Tolton 
in  July,  1884,  and  judged  that  some  5000  or  6000  bush- 
els of  wheat  were  then  stored  there.  He  did  not  see  it 
again  till  early  in  January,  1885,  Avhen  he  judged  there 
would  be  shortage  of  about  4000  bushels.  Evidence 
was  given  by  the  defendants  to  shew  that  the  wheat  in 
the  storehouse  was  ground  into  flour  from  time  to  time, 
and  that  in  the  middle  of  November,  1884,  the  quantity 
of  wheat  was  reduced  to  about  200  or  300  bushels  in 
all  parts  of  the  storehouse. 

It  was  also  in  evidence  that  not  more  than  2000 
bushels  of  wheat  were  in  the  store  from  the  end  of 
October  till  the  end  of  November;  and  that  the  mill 
was  grinding  steadily  while  the  w^heat  held  out  during 
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that  time.  Wheat  was  received  from  one  Micklin  into 
Tolton's  warehouse  from  the  28th  October,  till  the  25th 
November,  to  the  extent  of  1,600  bushels,  and  from 
one  other  source  not  identified,  1,050  bushels  about  the 
first  of  November.  Smaller  amounts  were  also  being 
weekly  received  from  farmers.  It  is  objec<-ed  that  these 
larsfer  bulks  from  Micklin  and  the  others  cannot  be  re- 
garded,  as  the  warehouse  receipts  are  in  respect  of  wheat 
received  "from  farmers."  The  evidence,  however,  would 
lead  to  the  reasonable  inference  that  there  was  about  the 
same  quantity  of  wheat  and  flour  in  and  about  the  mill  at 
the  date  of  the  last  receipt,  (25th  of  November)  as  there 
is  now  in  dispute  upon  this  interpleader. 

Tolton  sent  out  a  notice  calling  his  creditors  together^ 
and  this  led  to  the  bank  investigating  the  state  of  the 
security  held  by  them. 

It  is  proved  that  on  the  8th  January,  Tolton  said  to  the 
manager  and  the  solicitor  of  the  bank  that  he  thought  there 
was  enough  wheat  and  its  product  in  the  mill  to  answer  the 
receipts.  He  then  said  that  the  flour  in  the  mill  was  made 
from  wheat  covered  by  the  bank's  receipts.  He  admitted 
that  the  wheat  and  flour  in  the  mill  was  covered  by  these 
warehouse  receipts  ;  and  said  further  there  was  a  car  load  of 
flour  (giving  its  number  and  its  position  on  the  track) 
which  was  made  out  of  wheat  covered  by  the  warehouse 
receipts ;  and  on  the  next  morning  he  pointed  out  the 
particular  car  to  the  manager  and  the  solicitor. 

The  bank  then  took  possession  of  the  wheat  and  its  pro- 
ducts in  the  mill  on  the  morning  of  the  9th  January,  and 
in  the  evening  of  that  day,  the  assignment  for  the  benefit 
of  creditors  was  made  by  Tolton. 

The  seizure  under  the  defendant's  execution  was  earl}^ 
in  February,  up  to  which  time  the  bank  had  continued 
their  possession  of  the  property  in  question,  (except  as  to 
the  car  of  flour  Avhich  was  in  the  han(L  of  the  Grand 
Trunk  Railwa}^,  subject  to  the  claim  of  the  bank.) 

The  receipts  in  this  case  are  informal,  but  not  fatally  so, 
as  was  argued  by  the  defendants.    Section  4<5  of  the  Bank 
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Act,  according  to  its  present  scope,  comprises  "  receipts- 
from  any  person  who  is  the  keeper  of  any  mill  for  goods, 
wares  or  merchandise  being  in  the  place  kept  by  him." 
See  section  7  of  43  Vic.  ch.  22,  (D.) 

By  section  46,  "  the  bank  may  acquire  and  hold  any 
warehouse  receipt  *  *  as  collateral  security  for  the 
payment  of  any  debt  incurred  in  its  favour  in  the  course 
of  its  banking  business,"  and  by  a  further  provision  in  that 
section,  it  appears  that  the  receipt  may  be  made  directly 
in  favour  of  the  bank.  It  is  also  therein  provided  that 
the  bank  shall  not  acquire  or  hold  any  warehouse  receipt  to 
secure  the  payment  of  any  bill,  note,  or  debt,  unless  such 
bill,  note,  or  debt  be  negotiated  or  contracted  at  the  time 
of  the  acquisition  thereof  by  the  bank,  or  upon  the  under- 
standing that  such  warehouse  receipt  would  be  transferred 
to  the  bank,  but  such  note  or  debt  may  be  renewed,  or  the 
time  for  the  payment  thereof  extended  without  affecting 
such  security. 

By  section  47,  if  the  person  granting  the  receipt  is 
engaged  in  the  calling  as  his  ostensible  business,  of  miller, 
&c.,  and  is  at  the  same  time  the  owner  of  the  goods,  &;c., 
mentioned  in  the  receipt,  then  such  receipt  shall  be  as 
valid  and  effectual  as  if  the  owner  and  the  person  making 
the  receipt  were  different  persons. 

By  section  48,  there  is  the  right  to  follow  and  hold  the 
manufactured  product  of  grain  held  under  the  receipt. 

Here  is  a  receipt  signed  by  a  miller  respecting  grain  in 
his  mill  which,  from  his  manner  of  dealing  therewith,  and 
from  all  the  surroundings  of  the  case,  must  be  regarded  as 
his  own,  although  there  was  no  very  direct  evidence  upon 
that  point.  He  grants  a  receipt  to  himself,  or  rather  to  his 
own  order,  and  he  completes  that  receipt  by  endorsing  his 
name  thereon  in  the  manner  usual  in  the  blank  endorse- 
ment of  negotiable  securities.  It  is  objected  that  there  is 
no  special  endorsement  to  the  plaintiffs.  That  is  not,  in 
my  opinion,  essential,  when  we  have  such  certainty  in  the 
transaction  as  is  found  here.  The  receipts  were  collateral 
securities  for  the  payment  of  the  notes  attached  thereto,. 
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and  these  notes  are  all  payable  to  the  order  of  the  Bank  of 
Hamilton.  It  may  be  reasonably  argued,  (as  has  been 
successfully  done  in  ^the  cases  of  warrants  and  lists  of 
lands  for  tax  sales),  that  all  the  annexed  papers  form  one 
document,  and  the  whole  is  to  be  looked  at  in  order  to 
ascertain  the  transaction  :  Church  v.  Fenton,  5  S.  C.  R.  239. 

This  Banking  Act  does  not  specify  any  particular  mode 
in  w^hich  the  property  in  the  receipt  is  to  be  transferred  to 
the  bank  ;  the  bank  is  spoken  of  as  acquiring  or  holding 
the  receipt.  This  manner  of  blank  endorsement  is  in 
familiar  use  among  mercantile  men,  and  I  think  it  is  such 
a  mode  of  transfer  as  satisfies  all  the  requirements  of 
the  Act.  What  was  said  in  The  Royal  Canadian  Bank  v. 
Carruthers,  28  U.  C.  R.  578  ;  and  S.  C.  in  Appeal,  29  U.  C. 
R.  283,  as  to  the  endorsement  in  blank  of  a  bill  of  lading 
is  very  pertinent  to  other  securities  of  the  same  class. 

It  w^as  further  objected  that  there  was  no  contemporaneous 
advance  of  money  by  the  bank  at  the  time  of  the  acquisi- 
tion of  these  receipts;  and  reliance  was  placed  upon  the  views 
of  the  Judges  in  Bank  of  British  North  America  v.  Clarkson, 
19  C.  P.  192, 196,  as  shewing  that  this  transaction  was  merely 
an  arrangement  by  which  the  bank  obtained  security  for  a 
pre-existing  debt.  But  in  that  case  no  security  was  held 
for  the  original  notes  on  which  the  advance  was  made,  and 
it  was  decided  under  a  statute  31  Yic.  ch.  11,  very  much 
more  limited  in  its  provisions  than  the  one  which  governs 
the  present  receipts. 

The  statute  says  the  bill  or  note  is  "  to  be  negotiated 
at  the  time  of  the  acquisition  of  the  receipt."  According 
to  the  definition  of  to  Qiegotiate,  given  by  Richards,  J., 
in  Foster  v.  Bowes,  2  P.  R.  256,  as  meaning  "  to  transfer 
for  a  valuable  consideration,"  there  was  a  negotiation  of 
the  notes  here  by  the  surrender  of  the  antecedent  lien 
of  the  bank  upon  the  wheat  of  Tolton.  Some  objection 
was  made  as  to  the  reception  of  evidence  upon  tbis  point; 
if  there  is  any  serious  doubt  as  to  the  tenor  of  these  docu- 
ments 1  would  now  allow  them  to  be  proved  by  atlidavit. 
(See  Rules  271  &  282.) 
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In  another  aspect  also  we  have  here  only  a  substi- 
tution or  a  continuation  of  securities  according  to  the 
original  understanding  of  the  parties.  It  was  not  neces- 
sary to  deliver  up  the  first  receipt  when'a  further  extension 
of  time  was  given  and  a  renewal  note  taken  for  the  debt 
— for  this  is  practically  the  result  of  the  dealing  in  October 
and  ^November — but  if  it  was  improvidently  or  ignorantly 
handed  over  to  the  debtor,  it  was  still  competent  to  remedy 
that  error  by  giving  the  present  receipts  according  to  the 
exposition  of  the  statute  by  my  predecessor  in  McCrae  v. 
Molsons  Bank,  25  Gr.  519. 

As  to  the  meaning  of  negotiating  or  discounting  a  secu- 
rity, I  would  also  refer  to  the  well  considered  judgment  of 
my  Brother  Prouclfoot,  in  Jones  v.  Imj^erial  Bank,  23  Gr. 
pp.  269-272,  and  Be  Garew's  Estate  Act,  31  Beav.  39,  and 
The  London  and  Financial  Association  v.  Kelk,  26  Ch. 
D.  134. 

These  securities  being  valid  in  my  judgment  as  against 
the  objections  raised,  the  next  thing  is  to  determine  whether 
they  attach  upon  the  property  now  in  litigation.  If  it  be 
necessary  to  identify  the  particular  grain  covered  by  the 
receipts  in  order  to  the  success  of  the  bank,  then  that  can- 
not be  done,  except  to  a  very  limited  extent.  But  that  is 
not  necessary  upon  the  facts  of  this  case.  Tolton,  by  his 
receipts,  undertook  to  keep  "  the  grain  separate  and  dis- 
tinguishable from  other  grain."  This  he  failed  to  do,  and 
upon  him  is  chargeable  the  blame  arising  from  comming- 
ling the  plaintiff's  wheat  with  his  own.  It,  therefore, 
became  Tolton's  duty  to  give  all  information  and  aid  to  the 
bank  to  enable  its  officers  to  recover  what  the  receipts 
called  for,  or  its  equivalent.  This  he  did  before  any  assign- 
ment was  made,  and  while  he  was  yet  able  to  dispose  of  his 
property  according  to  the  very  justice  of  the  claim  made 
upon  him.  He  indicated  what  wheat  the  bank  should  take, 
and  he  enabled  the  bank  to  trace  some  of  the  wheat  which 
had  been  converted  into  flour.  There  is  not  nearly  enough 
in  the  whole  to  answer  half  the  bank's  claim,  but  of  this 
property  now  in  question,  the  bank  took  possession  nearly 
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a  month  before  the  defendant  recovered  his  judgment 
against  Tolton. 

I  think  that  as  against  this  execution  the  bank's 
claim  is  to  be  preferred.  I  so  decide  upon  this  interpleader 
issue. 

The  law  as  to  confusion  of  chattels  is  to  be  found  fully 
elucidated  in]  Lawrie  v.  Rathburn,  38  U.  C.  R.  255,  and 
in  the  judgment  of  Mr.  Justice  Strong,  in  McDonald  v. 
Lane,  7  S.  C.  E,.  466,  and  as  to  rights  of  receiptors,  when 
the  goods  embraced  in  the  documents  are  of  an  undis- 
tinguishable  character  such  as  grain  or  coal.  See  Clark 
V.  Western  Assurance  Co.,  25  U.  C.  R.  217  ;  In  re  Coleman, 
36  U.  C.  R.  559  ;  The  Merchants  Bank  of  Canada  v.  Smith,. 
8  S.  C.  R.  512  ;  Great  Western  R.  W.  Co.  v.  Hodgson,  U  U. 
C.  R.  187. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

Smart  v.  Soeenson  et  al. 

Dower  in  equity  of  redemption — Alienation  by  husband — Dower  Act  of  18*19 
—42  Vic.  ch.  22  (  0. ) 

In  1881  C.  S.  mortgaged  certain  lands  to  J.  A.,  his  wife  M.  S.  joining  and 
barring  dower.  In  1884  C.  S.  sold  the  lands  to  C,  M.  S.  again  joining 
in  the  conveyance.  C.  gave  back  a  mortgage  to  secure  payment  of 
part  of  the  purchase  money,  which  mortgage  was  made  to  M.  S.  On  a 
judgment  creditor  of  C.  S.  seeking  a  declaration  that  M.  S.  held  this 
mortgage  as  trustee  for  C.  S. ,  and  for  a  sale  and  payment  thereout  of 
his  judgment  debt,  M  .  S.  alleged  that  the  mortgage  was  made  to  her  in 
consideration  of  her  joining  in  the  sale  to  C,  and  thus  barring  her  right 
to  dower. 

Held,  that  M.  S.  had  no  such  right  of  dower  as  alleged,  and  that  there 
was  no  consideration  for  the  making  of  the  mortgage  to  C,  and  that  she 
held  the  same  as  trustee  for  C.  S. 

Fleury  v.  Pringle,  29  Gr.  67,  and  Black  v.  Fountain,  23  Gr.  174,  followed. 

This  was  an  action  brought  by  James  H.  Smart  against 
Christian  Sorenson,  Mary  Sorenson,  and  H.  C.  T.  Cottell, 
for  the  purpose  of  having  the  defendant  Mary  Sorenson 
declared  a  trustee  in  respect  of  a  certain  mortgage  held 
by  her  for  her  husband  Christian  Sorenson,  and  for  other 
relief,  under  the  following  circumstances. 

On  February  21st,  1884,  the  plaintiff  recovered  a  judg- 
ment against  Christian  Sorenson,  in  an  action  of  Sorenson 
V.  Smart,  reported,  5  0.  R.  678,  for  his  costs  of  that  action, 
which  were  taxed  at  $315.34,  and  on  March  20th,  1884,  he 
placed  writs  of  fi.  fa.  against  the  goods  and  lands  of  Chris- 
tian Sorenson  in  the  hands  of  the  sheriff  of  Essex,  who, 
however,  was  not  able  to  make  anything  on  them.  At  the 
date  of  the  judgment,  Christian  Sorenson  owned  certain 
lands  in  the  county  of  Essex,  subject  ta-a  mortgage  dated 
December  2nd,  1881,  to  one  John  Arner,  to  which  mort- 
gage his  wife,  the  defendant,  Mary  Sorenson,  was  ^a  party 
for  the  purpose  of  barring  her  dower.  On  February  26th, 
1884,  the  said  lands  were  sold  to  the  defendant  Cottell  for 
$2,250  ;  and  were  the  same  day  conveyed  to  him  by 
Christian  Sorenson,  by  a  deed  in  which  Mary  Sorenson 
joined,  barring  her  dower.    Cottell  and  Christian  Soren- 
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son  then  went  to  the  sheriff's  office  and  paid  the  amount 
of  several  writs  o£  fi.  fa.,  and  a  small  cash  payment  of 
$70,  leaving  a  balance  of  $350  of  purchase  money  due 
from  Cottell,  who  afterwards  on  March  14th,  1884,  gave  a 
mortgage  on  the  lands,  to  secure  that  amount,  making  it 
to  Mary  Sorenson,  as  mortgagee. 

The  plaintifi  now  brought  this  action  claiming  payment 
of  his  judgment  debt  and  costs  out  of  such  part  of  the 
of  the  purchase  money  of  the  lands  as  had  not  yet  been 
paid  by  Cottell,  and  in  default  of  payment  that  Mary 
Sorenson  might  be  declared  to  hold  the  mortgage  of  March 
14th,  1884,  in  trust  for  Christian  Sorenson,  and  that  the 
same  might  be  seized  and  sold  and  the  proceeds  applied  in 
satisfaction  of  the  plaintiff's  claim,  and  for  further  relief. 

In  the  joint  statement  of  defence  of  Christian  Sorenson 
and  Mary  Sorenson,  it  was  amongst  other  things  alleged 
that  Mary  Sorenson  claimed  to  have  been  entitled  to  a 
right  of  dower  in  the  lands  in  question,  and  that  the  mort- 
gage given  to  her  to  secure  $350,  was  so  made  as  a  con- 
sideration for  her  dower  in  the  said  lands ;  and  that  she 
refused  to  join  with  her  husband  in  the  conveyance  to 
Cottell  unless  a  consideration  was  paid  her  in  lieu  of  her 
said  dower,  and  it  was  agreed  between  the  defendants  that 
she  should  receive  $350  in  lieu  of  her  right  to  dower  in  the 
said  lands,  and  the  mortgage  from  Cottell  to  her  was  given 
to  secure  the  said  sum. 

The  action  was  tried  before  Ferguson,  J.,  at  Sandwich, 
on  June  8th,  1885. 

A.  0.  Jeffery,  for  the  plaintiff.  Mary  Sorenson  holds  the 
mortgage  from  Cottell,  merely  as  nominee  of  her  husband. 
It  was  not  necessary  for  her  to  join  in  the  deed  to  Cottell 
in  order  to  destroy  her  right  to  dower  in  the  equity  of 
redemption. 

Cameron^  for  the  defendant.    The  mortgage  from  Cot- 
tell   was   made   to   Mary    Sorenson    in  consideration 
of  her  joining  in  the  deed  to  Cottell,  thus  barring  licr 
81 — VOL.  IX  O.R. 
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dower,  which  she  had  in  the  lands  sold.  This  was  a  valu- 
able consideration,  and  she  holds  as  a  purchaser  for  value. 

The  following  were  cited  on  the  argument :  Calvert  v. 
Black,  8  P.  K  255  ;  In  re  Music  Hall  Block,  Dumhle  v. 
Mcintosh,  8  0.  R  225;  Black  v.  Fountain,  23  Gr.  174; 
Fleury  v.  Pringle,  2Q  Or.  67;  and  42  Vic.  c.  22  (0). 

Ferguson,  J.,  held,  following  Fleury  v.  Pringle,  26 
Gr.  67 ;  and  Black  v.  Fountain,  23  Gr.  174,  that  a  wife 
has  dower  in  an  equity  of  redemption  only  where  her 
husband  dies  seized,  and  the  latter  may  defeat  the  right 
by  alienation,  and  that  the  Dower  Act  of  1879,  42  Vic.,, 
eh.  22,  (0)  did  not  affect  the  case.  Consequently  the 
making  of  the  mortgage  to  Mary  Sorenson,  was  without 
consideration.  He,  therefore,  gave  judgment  for  the  plain- 
tiff, declaring  Mar}^  Sorenson  to  be  a  trustee  of  the  mort- 
gage from  Cottell  for  her  husband,  and  that  this  mortgage 
should  be  made  available  for  the  satisfaction  of  the  plain- 
tiff's claim. 

A.  H.  F.  L. 
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King  et  al.  v.  Alford  et  al. 

Mechanics^  lien — Railway  buildings — Engine  house  and  turn-table — -Anahrjij 
of  mechanics'  lien  to  lien  of  execution  creditors— R.  S.  0.  120. 

Held,  following  Breeze  v.  The  Midland  R.  W.  Co.,  26  Gr.  225  (Proudfoot, 
J.,  dissenting)  that  a  mechanic's  lien  does  not  attach  upon  an  engine 
house  and  turn-table  built  for  a  railway  company,  and  confessedly  neces- 
sary for  the  proper  working  of  the  railway  ;  and  that  such  engine  house 
and  turn-table,  and  the  land  whereon  they  are  erected,  cannot  be  sold 
under  a  proceeding  for  the  purpose  of  enforcing  payment  of  a  mechanic's 
lien. 

There  is  nothing  in  the  Mechanics'  Lien  Act  to  indicate  that  it  was  in- 
tended to  be  operative  to  a  greater  extent  than  as  giving  a  statutory  lien, 
issuing  in  process  of  execution  of  efficacy  equal  to,  but  not  greater  than, 
that  possessed  by  the  ordinary  writs  of  execution.  A  mechanic's  lien 
is  not  analogous  to  a  vendor's  lien. 

Per  Proudfoot,  J.  The  Mechanics'  Lien  Act  was  intended  to  place 
mechanics  on  a  more  favourable  footing  than  other  creditors,  and  their 
right  ought  not  to  be  measured  by  what  could  be  realized  upon  an 
execution.  There  seems  no  distinction  in  principle  between  their  posi- 
tion and  that  of  an  unpaid  vendor  of  land. 

This  was  an  action  brought  by  Eli  King  and  others 
against  J.  W.  Alford,  J.  Macnamara,  and  the  Ontario  and 
Quebec  Railway  Company,  claiming  a  declaration  that 
they  were  entitled  to  a  lien,  under  the  Mechanics  Lien 
Acts,  upon  certain  land  of  the  railway  company  for  the 
amount  of  wages  due  in  respect  of  work  done  by  them  in 
the  erection  of  a  twelve  stalled  engine  house  and  turn- 
table on  the  said  land.  The  defendant  Alford  was  the 
contractor  with  the  railway  company  for  the  said  work, 
and  the  defendant  Macnamara  was  a  sub-contractor  for 
part  of  the  work,  and  these  two  had  employed  the  plaintiffs- 
The  plaintiffs  also  alleged  that  a  large  sum  was  due  to 
Macnamara  from  Alford,  and  also  a  large  sum  due  to  Alford 
from  the  railway  company,  in  respect  of  the  said  contracts  ; 
and  they  claimed  a  declaration  that  they  were  entitled  to 
a  lien  as  aforesaid,  and  that  all  sums  in  Alford's  hands  to 
which  Macnamara  was  entitled  might  be  paid  into  Court, 
that  the  railway  company  might  be  ordered  to  pay  to  tlie 
plaintiffs  moneys  in  their  hands  duo  to  Macnamara  and. 
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Alford,  and  that  if  necessary  the  said  land  might  be  sold, 
costs  of  action  and  further  relief. 

The  action  was  tried  on  November  30th,  1884,  before 
Boyd,  C,  at  Peterborough. 

No  oral  evidence  was  adduced,  but  the  following  admis- 
sions were  made.  It  was  admitted  that  $5,615.27  was  due 
on  the  contract  to  Alford,  who  admitted  that  he  owed 
Macnamara  about  $892.  It  was  also  admitted  that  the 
amounts  claimed  by  the  plaintiffs  were  due  by  Macnamara, 
and  that  tlie  work  was  done  by  Macnamara  under  a  sub- 
contract with  Alford,  who  was  the  contractor  with  the 
railway,  and  it  was  not  disputed  that  the  lands  were 
essential  for  the  working  of  the  railway. 

The  learned  Chancellor  ruled  that  he  was  bound  by 
Breeze  v.  The  Midland  R  W.  Co.,  26  Gr.  225,  and  that 
the  contractor  could  raise  the  question  of  j  urisdiction,  as  it 
-appeared  that  the  lands  were  essential  for  the  working  of 
the  railway ;  and  he  gave  judgment  for  payment  into 
Court  of  $1,220  (being  ten  per  cent,  of  Alford's  contract 
price),  and  for  payment  of  the  balance  of  $4,395.27  by  the 
l  ailway  company  to  Alford,  less  the  costs  of  the  railway 
■company.  He  directed  that  judgment  should  not  issue 
until  the  holding  of  the  Divisional  Court,  and  that  if  his 
judgment  should  be  upheld  by  the  Divisional  Court,  then 
only  $892,  less  the  costs  of  the  railway  company  and  of 
Alford  (both  to  be  paid  to  Alford)  should  be  paid  to  the 
plaintiffs  for  distribution,  and  the  balance  of  what  was  in 
Court  should  be  paid  out  to  Alford. 

The  plaintiffs  moved  by  way  of  appeal  before  the  Divi- 
sional Court,  on  February  27th,  1885. 

W.  Cassels,  Q.C.,  for  the  plaintiffs.  The  American  cases 
holding  that  a  lien  does  not  attach  apply  only  to  cases 
where  the  roads  are  state  roads,  or  public  money  has  been 
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expended  on  them.  A  lien  holder  is  in  a  better  position 
than  an  execution  creditor.  The  latter  cannot  sell  such 
property,  but  a  lien-holder  is  entitled  to  the  remedy  of  an 
unpaid  vendor.  The  true  analogy  is  with  a  vendor's  lien. 
I  refer  to  45  Vic.  e.  15,  (0)  ;  47  Vic.  c.  18,  (O)  ;  R.  S.  O.  c.  1, 
s.  8,  sub-s.  13  ;  ib.  c.  120,  s.  2,  sub-s.  3  ;  Breeze  v.  The 
Midland  R.  W.  Co.,  26  Gr.  225  :  Wing  v.  Tottenham  and 
Hampstead  Junction  R  W.  Co.,  L.  R.  3  Oh.  740  ;  Slater  v. 
Canada  Central  R.  W.  Co.,  25  Gr.  363  ;  Phillips  on  Mech. 
Liens,  2nd  ed.  ss.  180, 182  ;  Hill  v.  La  Crosse  and  Milwau- 
kee R.  W.  Co.,  11  Wis.  223. 

C.  Moss,  Q.C.,  for  the  defendant  Alford.  Breeze  v.  The 
Midland  R.  W.  Co.,  26  Gr.  225,  is  good  law.  The  Act  of 
the  Ontario  and  Quebec  Railway  Company,  44  Vic.  c.  44, 
(D,),  shows  it  is  a  work  for  the  general  advantage  of  Canada, 
and  it  is  doubtful  if  the  Act  of  the  local  Legislature  can 
apply  to  it.  A  vendor  only  parts  with  his  land  upon  con- 
dition of  payment  of  the  money.  The  mechanic  lien- 
holder's  rights  are  measured  by  those  of  an  execution 
creditor,  I  refer  to  Peto  v.  The  Welland  R.  W.  Co.,  9  Gr. 
455 ;  The  Erie  and  Niagara  R.  W.  Co.  v.  The  Great 
Western  R.  W.  Co.,  19  Gr.  43  ;  Brinckerhoff  v.  Board  of 
Education,  37  How.  Prac.  R.  (N.  Y.)  499  ;  Williams  v. 
Controllers,  18  Penn.  275  ;  Graham  v.  Mount  Sterling 
Coalroad  Co.,  14  Bush.  (Ky.)  425  ;  Dunn  v.  North  Mis- 
souri R.  W.  Co.,  24  Mo.  493 ;  Botsford  v.  New  Haven  etc. 
R.  W.  Co.,  41  Conn.  454 ;  Foster  <^  Co.  v.  Fowler  &  Co.,  60 
Penn.  27 ;  Ahercromhie  v.  Ely,  60  Mo.  23.  Even  if  the 
lien  does  attach  on  the  buildings  in  question,  the  plaintiffs 
are  not  entitled  to  a  lien  for  ten  per  cent,  of  the  whole 
price  of  Alford's  contract,  but  only  of  Alford's  sub-contract 
with  Macnamara  :  Re  Cornish,  6  0.  R.  259 ;  R.  S.  O.  ch. 
120,  s.  3 ;  Goddard  v.  Coulson,  10  A.  R.  1. 

May  21st,  1885.  Boyd,  C— Esten,  V.C.,  decided  in  1862, 
that  no  sale  of  the  lands  and  buildings  of  railway  could 
be  effected  under  process  of  execution :  Peto  v.  Welhind 
R.  W.  Co.,  9  Gr.  455.    This  was  because  the  Legislature 
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had  conferred  powers  upon  railway  companies  of  acquiring 
property  and  lands  upon  the  understanding  and  with  the 
intent  that  those  lands  should  not  be  diverted  or  alienated 
to  any  other  purpose  through  a  proceeding  in  invitum. 
That  has  ever  since  been  deemed  well  settled  law  in  this 
Province.  Based  upon  that  no  doubt  is  Breeze  v.  The  Mid- 
land R.  W.  Co.,  26  Gr.  225,  decided  in  1879,  when  it  was 
held  that  a  mechanic's  lien  could  not  be  enforced  by  way 
of  sale  against  land  required  for  the  purposes  of  a  rail- 
way. This  decision  has  been  hitherto  acquiesced  in,  but 
we  are  now^  invited  to  review  it,  chiefly  on  the  ground 
that  this  statutory  lien  is  analogous  rather  to  a  vendor's  lien 
than  to  a  lien  given  by  judgment  and  execution.  It  is  a 
material  ingredient  of  this  case  that  it  is  found  as  a  fact 
that  the  lands  (on  which  are  the  buildings  in  question  con- 
sisting of,  a  turn-table  and  engine  shed)  are  essential  for 
the  proper  working  of  the  railway. 

In  discussing  the  nature  and  effect  of  mechanics'  liens, 
Pomeroy,  in  his  Equity  Jurisprudence,  section  1268,  1269, 
sa3^s,  that  they  are  enforced  by  ordinary  equitable  actions 
resulting  in  a  decree  for  sale  and  distribution  of  the  pro- 
ceeds identical  in  all  their  features  with  suits  for  the  fore- 
closure of  mortgages  b}^  judicial  sale.  Applying  this  test 
it  is  evident  that  the  company  could  not  itself  subject  this 
kind  of  lands  to  any  mortgage  which  would  be  enforceable 
by  a  sale  of  the  corpus:  Bickford  v.  The  Grand  Junction 
E.  W.  Co.,  1  S.  C.  K,  at  p.  736,  737. 

A  vendor's  lien  arises  out  of  the  very  nature  of  the  trans- 
action, and  is  inapplicable  to  a  lien  created  by  the  statute 
for  work  and  materials  done  and  furnished  in  order  to  erect 
buildings  on  land.  The  vendor  is  considered  not  to  have 
parted  with  his  interest  in  and  dominion  over  the  subject  of 
purchase  till  he  has  received  payment  of  its  price,  and  he  is 
therefore  permitted  to  follow  the  land  itself  (with  certain 
restrictions)  until  he  obtains  satisfaction  for  its  value.  The 
Act  itself  rather  indicates  an  analogy  with  proceedings  by 
wa}^  of  execution  (see  R.  S.  0.  c.  120,  s,  12),  but  I  do  not 
lay  stress  upon  this. 
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The  general  principle  laid  down  in  Phillips  on  Mechanics' 
Liens,  s.  179,  applies  here.  He  says  :  "  Property  which  is 
exempt  from  seizure  and  sale  under  an  execution,  upon 
grounds  of  public  necessity,  must,  for  the  same  reason,  be 
equally  exempt  from  the  operation  of  the  mechanics  lien 
law,  unless  it  appears  by  the  law  itself  that  property  of 
this  description  was  meant  to  be  included  ;  and,  to  warrant 
this  inference,  something  more  must  appear  than  the 
ordinary  provisions  that  the  claim  is  to  be  a  lien  against 
.a  particular  class  of  property,  enforceable  as  judgments 
rendered  in  other  civil  actions."  Now  railways  generally 
are  in  these  days  essential  to  public  use  and  convenience, 
^ind  they  are  therefore  protected  on  grounds  of  public 
policy  from  being  cut  in  pieces  and  destroyed  by  sales 
under  legal  process.  This  particular  road  is  indeed  speci- 
fically designated  by  the  Legislature  which  created  it  as 
one  "  of  great  public  advantage,"  as  being  "  for  the  general 
advantage  of  Canada,"  (44  Vic.  ch.  44  (D.)  Pveamhle,  sec,  1.) 
There  is  nothing  in  the  scope  of  the  Act  as  to  liens  to 
indicate  that  it  was  intended  to  be  operative  to  a  greater 
extent  than  as  giving  a  statutory  lien  issuing  in  process  of 
-execution  of  efficacy  equal  to  but  not  greater  than  that 
possessed  by  the  ordinary  writs  of  execution.  I  do  not 
think  the  law  as  interpreted  by  Breeze  v.  The  Midland 
R.  W.  Co.,  should  now  be  changed,  and  therefore  the  judg- 
ment should  be  affirmed,  with  costs. 

Proudfoot,  J. — The  sole  question  in  this  case  is,  whether 
or  not  a  mechanic's  lien  attaches  upon  an  engine  house 
built  for  a  railway  company. 

The  language  of  the  statute  R.  S.  0.,  c.  120,  s.  2,  sub-s.  2, 
and  c.  1,  s.  8,  sub-s.  13,  is  wide  enough  to  render  the  pro- 
perty of  any  owner,  corporate  or  otherwise,  liable  to  the 
lien. 

On  the  one  hand  it  is  argued  that  property  which  is 
exempt  from  seizure  and  sale  under  an  execution,  upon 
grounds  of  public  necessity,  must  for  the  same  reason  be 
equally  exempt  from  the  operation  of  the  mechanics  lien 
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law,  unless  it  appears  by  the  law  itself  that  property  of 
this  description  was  meant  to  be  included  ;  and,  to  warrant 
this  inference,  something  more  must  appear  than  the  ordi- 
nary provision  that  the  claim  is  to  be  a  lien  against  a 
particular  class  of  property,  enforceable  as  judgments 
rendered  in  Other  civil  actions  ;  and  there  are  many 
instances  in  the  American  Courts  where  public  school  houses 
have  been  held  not  to  be  affected  by  the  lien,  and  it  is  said 
it  could  not  be  the  intention  of  the  Legislature  in  any  case 
to  subject  a  county  to  the  privation  or  loss  of  its  buildings 
such  as  Court  houses,  public  offices,  or  gaols,  so  indispens- 
ably necessary  for  the  public  benefit  and  accommodation, 
as  also  for  the  preservation  of  the  public  records  contain- 
ing the  only  evidence  that  thousands  may  have  for  their 
rights,  and  in  which  every  individual  of  the  community 
has  a  deep  interest ;  Phillips  on  Mechanics'  Lien,  2nd  ed., 
ss.  179,  179a.  And  the  general  rule  formulated  from  this 
class  of  decisions  is,  that  the  right  of  a  mechanic  to  a  lien 
is  no  higher  than  that  of  an  execution  creditor.  And  that 
as  it  has  been  decided  that  a  railwa}^  cannot  be  sold  upon 
an  execution,  that  it  and  its  property  is  not  afifected  by 
this  lien:  Peto  y.  The  Welland  R.  W.  Co.,  9  Gr.  455;. 
The  Erie  and  Niagara  R.  W.  Go.  v.  The  Great  Western  R. 
W.  Go.,  19  Gr.  43. 

.  It  is  reaiEonable  that  there  should  be  some  qualification 
of  the  right  to  a  lien  in  regard  to  pubhc  school  buildings, 
and  other  buildings  of  a  public  character,  and  belonging 
to  the  public,  such  as  Court  houses,  gaols,  registry  offices, 
&c.,  and  it  may  perhaps  be  found  that  under  our  statute 
they  are  not  subject  to  the  lien.  But  the  rule  deduced 
from  this  class  of  cases  is  much  wider  than  these  case& 
warrant.  A  rule  applicable  to  public  property,  is  not 
necessarily  applicable  to  private  property,  and  it  might 
well  be  held  that  public  buildings  are  exempt  while  rail- 
way property  is  not.  The  reasons  for  the  exemption  in 
the  one  case,  the  public  interest,  do  not  apply,  or  apply 
only  in  a  very  modified  degree,  to  the  other. 
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The  same  unanimity  of  opinion  in  regard  to  the  exemp- 
tion of  railways  does  not  exist  in  the  American  Courts,  as 
in  regard  to  public  buildings.  Where  the  railway  has  been 
built  by  the  State,  it  would  be  subject  only  to  such  liability 
as  other  public  property.    But  where  it  is  built  by  a  cor- 
poration for  private  benefit,  worked  for  private  benefit, 
and  the  profits  divided  only  among  ::tockholders,  the  case 
is  entirely  different.    The  public  are  interested  in  having 
the  road  kept  in  operation,  as  affording  easier  and  speedier 
modes  of  transit,  but  have  no  interest  in  the  road  itself  or 
in  the  dividends  to  be  derived  from  it.    The  property  is 
private  property.    The  question  has  been  ably  discussed 
in  many  American  cases  collected  in  Mr.  Phillip's  book 
(Mechanics  Liens,  2nd  ed.)  s.  180,  etseq.  In  some  iustances 
the  railways  have  been  held  exempt.     Language  of  this 
kind  is  used :  "After  a  State  has  assumed  an  immense 
responsibility  in  building  a  railroad  for  the  public  use  and 
convenience,  it  would  be  unreasonable  to  sup[)ose  a  power 
remained  in  any  individual  to  deprive  the  public  of  the 
benefit  contemplated  by  it."  In  such  a  case  the  road  is  pub- 
lic property.    The  distinction  is  well  marked  in  McPhee- 
ters  V.  MerrimciG  Bridge  Co.,  28  Mo.  465,  where  it  is  said : 
"  Because  bridges,  which  are  public  highways,  cannot  be 
subject  to  the  liens  of  mechanics,  it  does  not  follow  that 
there  may  not  be  bridges  which  will  be  subject  to  them. 
We  have  seen  there  are  such  things  as  private  bridges 
known  to  the  law  :"  (at  p.  458). 

Where  the  railroads  have  not  been  built  by  the  state, 
and  where  in  fact  the  constitution  of  the  state  prevented 
it  from  engaging^n  such  enterprises,  as  in  AVisconsin,  the 
rules  applicable  to]  any  other  private  property  have  been 
applied.  In  the  case  of  Hill  v.  La  Crosse  and  AHhcaukee 
II  W.  Co.,  11  Wis.  ,223,  it  was  held  that  depot  buildings  of 
a  railroad  company  were  liable  to  the  lien.  The  Court  say, 
at  p.  233,  if  a  railroad  company  purchase  land  for  a 
depot  building,  and  at  the  same  time  execute  a  mortgaoe 
to  secure  the  purchase  money,  "  there  can  be  no  conceiv- 
able reason  of  public  policy  that  should  prevent  the  enforc-e- 
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ment  of  such  specific  lien  by  means  of  which  the  company 
had  acquired  the  very  property  itself.  And  we  can  see  no 
distinction,  upon  principle,  between  allowing  such  a  lien 
to  be  created  by  the  mortgage  of  the  company,  and  allow- 
ing it  to  be  done  by  the  force  of  the  statute.  A  building 
built  for  a  railroad  company  is  as  clearly  within  the  letter 
and  spirit  of  the  statute,  as  any  other  building." 

In  the  present  case  the  railway  was  not  a  public  work  in 
the  sense  of  belonging  to  the  public,  it  was  not  built  either 
by  the  Dominion  or  the  Provincial  Government,  it  was 
purely  a  private  enterprise. 

The  statute  was  intended  to  place  mechanics  on  a  more 
favourable  footing  than  other  creditors.  General  creditors 
had  a  right  to  sue  for  their  debts  upon  the  common  law 
liability  of  the  company,  but  they  had  no  specific  chare^e. 
Mechanics  were  given  a  specific  lien  on  the  property. 
Their  case  is  not  the  same  then  as  that  of  general  creditors, 
and  their  right  ought  not  to  be  measured  by  what  could 
be  realized  upon  an  execution.  The  true  gauge  of  their 
right,  I  think,  is  that  which  the  name  expresses,  a  lien, 
and  their  remedies  such  as  a  lien  holder  might  enforce,  and 
it  is  immaterial  whether  the  lien  be  created  by  mortgage 
or  contract,  or  imposed  by  statute.  There  seems  no  dis- 
tinction in  principle  between  their  position  and  that  of 
an  unpaid  vendor  for  land  sold  to  the  railway,  and  it  has 
been  settled  by  numerous  decisions  that  to  enforce  such  a 
lien  an  order  may  be  made  for  the  sale  of  the  railway : 
WingY.  Tottenham,  &c.  R  W.  Co.,  L.  R.  3  Ch.  740;  Slater 
V.  Canada  Central  R.  W.  Co.,  25  Gr.  363. 

Breeze  v.  The  Midland  R.  W.  Co.,  26  Gr.  225,  is  very 
shortly  reported,  and  I  do  not  know  the  reasons  for  the 
decision ;  but  I  do  not  agree  with  the  decision. 

In  Bickford  v.  Grand  Junction  R.  W.  Co.,  1  S.  C.  R.  696, 
the  power  ot  corporations  generally  to  mortgage  and  charge 
their  property  is  stated  in  very  full  terms.  With  regard 
to  railway  companies,  it  was  inquired  whether  the  mort- 
gage in  that  case  was  inconsistent  with  any  statutory 
destination  of  the  property  of  the  company  subject  to  the 
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mortgage.  It  was  not  necessary  to  decide  that  the  per- 
manent way,  station  houses,  and  station  gi'ounds  actually 
required  for  the  use  of  the  railway,  could  not  be  mortgaged 
for  the  purposes  of  the  railway,  for  the  railway  company 
had  other  lands  which  it  was  held  they  clearly  might 
mortgage.  The  Court  assumed  for  the  purpose  of  the 
judgment  that  the  permanent  way  could  not  be  mortgaged, 
but  held  the  mortgage  good  as  to  the  other  lands.  And 
the  single  question  there  was,  as  to  the  validity  of  the 
mortgage,  and  the  nature  and  extent  of  the  remedies  were 
not  discussed  (p.  734).  So  that  but  little  aid  can  be  got 
from  this  case  towards  the  solution  of  the  question.  The 
short  sections,  1268,  1269,  of  Mr.  Pomeroy's  book  are  very 
general  in  their  terms,  and  do  not  refer  to  railway  liens  or 
securities  at  all. 

I  cannot  readily  conceive  any  material  distinction  be- 
tween the  lien  of  a  vendor  and  the  lien  of  a  mechanic. 
The  vendor  is  considered  not  to  have  parted  with  his 
interest  till  paid  for  the  land,  a  conclusion  arrived  at 
upon  equitable  principles,  independent  of  any  law  sanc- 
tioning it.  But  our  statutes  give  the  mechanic  a  lien  from 
the  very  commencement  of  his  work- — every  brick  or  stone 
put  into  this  engine  house  was  secured  by  a  lien  as  soon 
as  it  was  laid.  And  the  building  was  as  essential  for  the 
use  of  the  railway  as  the  land  upon  which  it  was  erected. 
It  is  a  lien  paramount  to  any  contract, — does  not  depend 
upon  agreement,  and  ought  not  to  be  governed  by  the 
rules  applicable  to  enforcing  agreements. 

Mr.  Moss  referred  us  to  the  Dominion  Statute  44  Vic.  c. 
44,  incorporating  the  railway  for  whicli  th"  work  was  done. 
The  preamble  declares  that  the  ccmstruction  of  the  railway 
would  be  of  great  public  advantage,  and  form  a  most  valu- 
able line  of  communication  for  national  defence,  and  be 
for  the  general  advantage  of  Canada.  But  I  do  not  see 
how  that  can  effect  this  question.  It  is  still  a  private 
undertaking,  and  of  many  others,  such  as  the  establish  n  km  it 
of  manufactures  it  might  be  predicted  that  they  wcvo  t'oi- 
the  general  advantage,  but  there  is  nothing  to  show  tliat 
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the  Parliament  intended  to  relieve  the  company  from  the 
payment  of  their  debts.  It  no  doubt  still  left  a  vendor's 
lien  untouched,  and  I  think  the  present  is  in  the  same 
position. 

The  judgment  should  be  accordingly. 

Ferguson,  J. — The  question  for  determination  in  this 
case  seems  to  be,  whether  or  not  the  lands  of  a  railway 
company  on  which  they  have  erected  their  engine  house, 
confessedly  necessary  for  the  proper  working  of  the  rail- 
way, can  be  sold  under  a  proceeding  for  the  purpose  of 
enforcing  payment  of  the  amount  of  a  mechanic's  lien. 

In  the  case  Slater  v.  The  Canada  Central  R.  W.  Co.,  25 
Gr.  363,  it  was  decided  that  when  lands  are  taken  posses- 
sion of  by  a  railway  company  under  the  powers  conferred 
upon  theto  by  the  Act,  the  Court  will  not  order  the  posses- 
sion to  be  restored  in  case  of  default  in  payment  of  the 
amoiiut  of  compensation  accorded  to  the  owners,  and  it 
was  held  that  the  proper  remedy  was  a  sale  of  the  land. 
Near  the  conclusion  of  his  judgment  the  late  Chief  Justice, 
then  the  Chancellor,  referring  to  the  case  King  v.  The 
Tottenham  and  Hanipstead  Junction  R.  W.  Co.,  L.  E,  3 
Ch.  740,  said  that  case  settled  the  question  that  where 
there  is  a  vendor's  lien  the  parties  are  entitled  to  enforce  it 
in  the  way  any  other  lien  can  be  enforced,  that  is  by  a 
sale.  In  the  case  referred  to.  Lord  Justice  Selwyn,  at  the 
conclusion  of  his  judgment,  said  :  "  I  have  no  hesitation  in 
saying  that  the  whole  practice  of  the  Court  shews  that  a 
vendor  of  land  to  a  railway  company  is  with  respect  to  his 
lien,  in  no  different  position  from  a  vendor  of  land  to  any 
other  person." 

The  lien  of  the  vendor,  it  is  said,  is  wholly  independent 
of  any  possession  on  his  part,  and  it  attaches  to  the  estate 
as  a  trust  equally  whether  it  be  actually  conveyed  or  only 
contracted  to  be  conveyed.  It  is  said  that  the  principle 
on  which  Courts  of  Equity  have  proceeded  in  establishing 
this  lien  in  the  nature  of  a  trust  is  simply,  that  a  person 
who  has  gotten  the  estate  of  another  ought  not  in  con- 
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science,  as  between  them,  to  be  allowed  to  keep  it  and  not 
pay  the  full  consideration  money.  See  Sugden's  Vend, 
and  Purch.,  8  Am.  ed.  671,  note  d,  and  cases  there 
referred  to. 

In  Peto  V.  The  Welland  K  W.  Co.,  9  Gr.  455,  it  was  held 
that  a  judgment  creditor  of  a  railway  company  with  an 
execution  against  the  lands  of  the  company  lodged  in  the 
hands  of  the  sheriff,  is  entitled  to  the  appointment  of  a 
receiver  of  the  earniDgs  of  the  road,  the  profits  thereof 
to  be  applied  in  payment  of  his  demand,  but  that  no  sale 
of  the  lands  and  buildings  of  the  railway  could  be  effected 
under  process  of  execution.  This  case  is,  as  I  understand 
undisputed  law  at  the  present  time.  The  decision  was 
apparently  placed  on  the  grounds  of  public  policy.  In  the 
case,  Gilman  v.  Brown,  1  Mason  (C.  C.  Q.  S.)  191,  at  p. 
221,' Mr.  Justice  Story  said:  "The  lien  of  a  vendor  for 
the  purchase  money  is  not  of  so  high  and  stringent  a  nature 
as  that  of  a  judgment  creditor,  for  the  latter  binds  the 
land  according  to  the  course  of  the  common  law,  whereas 
the  former  is  a  mere  creature  of  a  Court  of  Equity,  which 
it  moulds  and  fashions  according  to  its  own  purposes." 

From  these  authorities  it  would  seem  that  a  vendor, 
though  his  lien  is  not  of  so  high  or  stringent  a  nature  as 
the  lien  or  charge  of  a  judgment  creditor,  can  have  tlie 
lands  and  buildings  of  a  railway  company  sold  for  satis- 
faction of  his  purchase  money  when  the  execution  creditor 
cannot  have  them  sold  for  satisfaction  of  his  debt,  and  it 
appears  to  me  that  this  can  only  be  because  a  Court  of 
Equity  will  execute  the  triist  in  his  favour.  '  The  claim  of 
the  vendor  by  virtue  of  his  lien  seems  to  be  of  a  nature 
quite  different  from  that  of  an  execution  creditor. 

The  lien  holder  under  the  provisions  of  the  Mechanics' 
Lien  Acts,  it  may  be  contended,  has  a  lien  given  him 
directly  by  statute  and  that,  for  this  reason,  his  right  is 
of  a  higher  and  more  effective  character  than  that  of  the 
execution  creditor.  It  will  be  found,  I  think,  that  in  this 
country  the  rights  of  the  execution  creditor  against  the 
lands  of  his  debtors  is  given  liini  by  statute  hiw,  and,  I 
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think  much  more  closely  resembles,  in  kind,  the  right  of  a 
holder  of  a  mechanic's  lien  than  does  the  latter  resemble 
in  kind  the  vendor's  lien,  and  I  do  not  see  that  the  fact 
that  the  lands  of  a  railway  company  may  be  sold  for  the 
purpose  of  satisfying  a  vendor's  lien,  affords  any  sufficient 
ground  for  saying  that  they  should  be  sold  for  the  satisfac- 
tion of  a  mechanic's  lien  when  they  could  not  be  sold  to 
satisfy  the  claim  of  an  execution  creditor,  who,  from  the 
time  of  the  placing  of  his  writ  in  the  hands  of  the  sheriff 
has  a  lien  upon  the  lands  of  his  debtor.  Counsel  contended 
that  the  vendor's  lien  furnished  the  analogy  in  this  case 
that  must  govern. 

The  vendor's  lien  is  ia  the  nature  of  a  trust.  It  is  a 
trust.  Neither  the  mechanic's  lien  nor  that  of  an  execu- 
tion creditor  is  such  a  trust.  The  vendor,  before  sale,  had 
the  estate  in  the  land,  and  it  is  because  the  purchaser 
cannot  in  equity  have  both  the  land  and  the  purchase 
money  that  this  lien  in  the  nature  of  a  trust  arises.  Neither 
the  holder  of  the  mechanic's  lien  nor  the  execution  creditor 
had  the  estate  in  the  land,  and  there  is  no  room  for  such 
a  trust  arising.  Each  has  a  lien  upon  the  land,  but  not  at 
all  the  same,  in  kind,  as  the  vendor's  lien,  and,  with  all 
respect  for  the  argument,  I  do  not  think  the  contention 
can  prevail. 

In  the  case.  Breeze  v.  The  Midland  R.  W.  Co.,  26  Gr.  225, 
the  bill  was  filed  to  enforce  a  mechanic's  lien  for  work 
done  upon  a  station  house  of  the  defendant,  the  railway 
company,  and  the  cause  was  heard  pro  confesso.  The 
judgment  of  the  learned  Judge  was  short.  He  said :  "  I  dO' 
not  think  that  you  are  entitled  to  that  relief  as  against 
the  land  of  a  railway  company  required  for  the  purposes 
of  their  railway.  The  only  decree  I  can  make  is  one  for 
the  payment  of  the  amount  due,  with  costs."  The  decision 
was  in  1879,  and  has,  I  believe,  ever  since  been  acquiesced 
in.  I  do  not  perceive  any  reason  for  saying  that  it  is  not 
good  law,  on  the  contrary  I  think  it  is ;  and  I  think  the 
judgment  should  be  affirmed,  with  costs. 

A.  H.  F.  L. 
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[QUEEN'S  BENCH  DIVISION. 

Bank  of  Hamilton  v.  Harvey. 

Non-negotiahle  promissory  note — Right  to  recover — Pleading. 

The  statemeut  of  claim  was,  tliat  the  defendant,  being  a  director  of  a  com- 
pany, jointly  and  severally  with  three  others  made  a  promissory  note 
payable  to  said  company,  with  the  intent  that  it  shonld  be  used  by  the 
company  upon  the  credit  of  the  makers  for  the  purposes  of  the  com- 
pany, and  the  company  indemnified  the  makers  against  liability  thereon  ; 
that  the  plaintiffs  discounted  the  note  for  the  company,  and  with  the 
knowledge  and  consent  of  the  defendant,  paid  the  proceeds  to  the  com- 
pany, and  the  money  was  applied  to  the  purposes  of  the  company^  and 
that  after  default  in  payment  the  defendant  gave  security  to  the  plain- 
tiflfs  against  his  liability  upon  the  note. 

Held,  on  demurrer,  statement  of  claim  good,  and  that  the  plaintifiFs  were 
entitled  to  recover  against  the  defendant  the  amount  of  the  note,  though 
not'  a  negotiable  instrument. 

Action  against  John  Harvey  upon  a  promissory  note 
made  in  the  following  form  : 

"$7,500.  Montreal,  13th  Aprils  1883. 

Six  months  after  date  we  jointly  and  severally  promise  to  pay  to  the 
Dominion  Salvage  and  Wrecking  Company  seven  thousand  five  hundred 
dollars  at  the  Union  Bank  of  Lower  (Janada  office  in  Montreal,  with 
interest,  for  value  received  : 

H.  Herriman. 
T.  W.  Henshaw. 
T.  E.  Batterbury. 
John  Harvey." 

The  statement  of  claim  was  to  the  following  effect : 
The  defendant,  at  the  time  of  the  making  of  the  note,, 
was  a  director  in  the  Salvage  and  Wrecking  Compan}^,  an 
incorporated  company  ;  and  the  company  being  in  want 
of  funds  procured  the  defendant  and  the  other  signers  of 
the  note  to  make  it  for  the  purpose  of  the  company  dis- 
counting it. 

2.  The  company's  head  office  was  and  is  in  Montreal, 
but  it  is  authorized  to  do  business  throughout  C .anada. 

3.  The  other  three  makers,  with  the  defendant,  are 
domiciled  and  resident  in  the  Province  of  Quebec,  and 
have  no  property  in  Ontario.    The  defendant  resides  and 
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does  business  in  Hamilton,  in  this  Province,  and  he  signed 
the  note  in  Hamilton. 

4.  It  was  the  intention  of  the  defendant  that  money 
should  be  lent  to  the  company  upon  the  note  ;  and  the 
company  gave  to  the  makers  of  the  note  security  against 
their  liability  thereon. 

5.  Before  the  month  of  June,  1883,  the  company,  with 
the  knowledge  and  consent  of  the  defendant,  sent  their 
general  agent  to  Hamilton  to  arrange  with  the  plaintiff  for 
the  discount  of  the  note ;  and  the  company  duly  indorsed, 
assigned, transferred, and  delivered  the  note  to  the  plaintiffs 
at  Hamilton,  and  the  plaintiffs  then  and  there  discounted 
the  note,  and  the  plaintiffs  then  became  and  now  are  the 
lawful  holders  and  assignees  of  the  same. 

6.  The  plaintiffs,  with  the  knowledge  and  consent  of 
the  defendant,  then  paid  over  $7,492.42,  the  proceeds  of 
the  note,  to  the  company's  agent  in  Hamilton. 

7.  The  moneys  were,  with  the  knowledge  and  assent 
of  the  defendant,  duly  applied  by  the  company  to  the 
purposes  of  the  company. 

8.  The  defendant  and  the  other  parties  to  the  note  have 
made  default  in  the  payment  of  the  note,  and'  the  whole 
amount  of  it  is  still  due  and  unpaid  ;  and  the  company  has 
also  failed  to  pay  the  note,  or  the  amount  advanced  thereon; 
<iud  the  note  was  duly  presented  and  protested  for  non- 
payment. 

9.  After  the  note  fell  due,  and  before  the  bringing  of  this 
action,  the  defendant  transferred  to  the  plaintiff's  certain 
shares  in  the  Hamilton  Provident  and  Loan  Society  of  the 
value  of  about  $1,500,  as  and  by  way  of  security  pro 
tanto  for  the  payment  by  the  defendant  to  the  plaintiffs  of 
the  amount  of  the  note  ;  but  nothing  has  been  paid  or 
realized  upon  or  from  such  security,  and  the  plaintiffs 
still  hold  the  said  security. 

The  defendant  demurred  to  the  statement  of  claim, 
l)ecause  it  shewed  no  privity  between  the  plaintiffs  and 
the  defendant,  nor  any  liability  on  his  part,  nor  any  law 
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by  which  a  promissory  note  not  negotiable  could  be 
assigned  to  entitle  the  assignee  to  maintain  an  action  upon 
it ;  and  because  the  defendant  was  treated  as  a  guarantor 
and  the  statement  of  claim  did  not  shew  the  guarantee  to 
be  in  writing. 

The  case  was  argued  on  the  22nd  September,  1885, 

M 

Muir,  for  the  demurrer,  who  referred  to  Plimley  v. 
Westley,  2  B.  N.  C.  249  ;  R.  S.  0.  ch.  116,  sec.  12  ;  Goodivin 
V.  Roharts,  1  App.  Cas.  476. 

Edward  Martin,  Q.  C,  contra,  cited  Chisholm  v.  Proud- 
foot,  15  U.  C.  K,  at  p.  212. 

September  29, 1885.  Wilson,  C.  J.— It  was  vehemently 
denied  at  one  time  that  a  promissory  note  could  be  sued 
upon  in  like  manner  as  an  inland  bill  of  exchange.  It 
was  said  that  the  maintaining  of  an  action  upon  such  notes 
was  an  innovation  upon  the  rules  of  the  common  law,  and 
that  continuing  to  declare  upon  these  notes  upon  the 
custom  of  merchants  proceeded  from  obstinacy  and 
opinionativeness  :  per  Holt,  C.  J.,  in  Gierke  v.  Martin, 
2  Ld.  Raym.  758. 

The  Statute  of  Anne  was  passed  to  put  these  instruments 
on  the  same  footing  as  inland  bills  ;  but  neither  before  nor 
since  that  Act  has  it  ever  been  contended  that  a  pro- 
missory note,  or  a  bill  of  exchange,  drawn  in  a  non- 
negotiable  form,  can  be  indorsed  with  the  like  effect,  or 
be  sued  upon  by  an}^  other  person  than  the  payee  himself. 
It  was  not  contended  on  the  argument  that  the  j^laintiffs 
•could  maintain  their  action  as  mere  indorsees  of  the  pro- 
missory note.  The  indorsee  of  a  transferable  note,  it  was 
said,  would  simply  allege  he  was  indorsee,  and  his  cause 
of  action  would  be  complete.  But  the  plaintiffs,  it  was 
contended,  have  nevertheless  a  good  cause  of  action,  not 
upon  the  mere  indorsation,  but  upon  the  facts  connected 
with  the  making  and  indorsation  of  the  notes  wliich  are 
set  out  in  the  statement  of  claiuL 
83 — VOL.  IX  O.K. 
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[Here  the  vsubsfcance  of  the  pleadings,  as  above  set  out 
was  stated  by  the  learned  Chief  Justice.] 

The  question  is,  do  these  facts  give  the  plaintiffs  a  cause 
of  action  for  the  amount  payable  by  the  note  against  the 
defendant  ?    The  facts  shortly  stated  are  as  follow  : 

The  defendant  made  the  note  jointly  with  the  other 
makers,  with  the  intent  that  it  should  be  used  by  the 
company  upon  the  credit  of  the  makers  for  the  purposes  of 
the  company,  and  the  company  indemnified  the  makers 
against  the  liability  they  had  assumed. 

The  plaintiffs  discounted  the  note  for  the  company,  and 
with  the  knowledge  and  consent  of  the  defendant,  paid 
over  the  proceeds  of  the  same  to  the  company,  and  the 
money  so  obtained  was  applied  to  the  purposes  of  the 
company  ;  and  since  default  was  made  by  non-payment  of 
the  note,  the  defendant  has  given  security  to  the  extent  of 
$1,500  to  the  plaintiffs  against  his  liability  upon  the  note. 

I  may  say  here  that  "  The  Mercantile  Amendment 
Act,"  K.  S.  0.  ch.  116,  sec.  12,  expressly  enacts  that  the 
provisions  relating  to  the  assignment  of  choses  in  action 
shall  not  be  construed  to  apply  to  bills  of  exchange  or 
promissory  notes." 

The  plaintiffs  have  prayed  that  the  defendant  may  be 
ordered  to  pay  the  amount  of  the  note  and  interest,  and 
for  such  other  relief  as  to  the  Court  shall  seem  fit ;  so  that 
if  the  plaintiffs  can  have  any  relief,  they  are  entitled  to  it. 
The  general  facts,  as  stated,  shew  the  company  are  the 
principal  debtors,  and  the  makers  of  the  note  are  guaran- 
tors or  sureties,  although  their  relative  positions  upon  the 
note  represent  them  in  the  inverse  order. 

The  plaintiffs  must  establish  a  privity  with  the  defen- 
dant, in  this  transaction  of  discounting  the  note,  to  enable 
them  to  recover.  The  cases  more  directly  applicable  are  : 
Moore  v.  Bushell,  public  officer,  27  L.  J.  Ex.  3,  and  Hill  v. 
Royds,  L.  R.  8  Eq.  290. 

In  the  first  of  these  cases  the  acceptor  of  a  bill  of 
exchange  paid  money  to  his  banker,  the  defendant,  at 
whose  correspondent's  house  it  was  payable,  for  the  pur- 
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pose  of  taking  it  and  other  bills  up,  and  they  promised  hiin 
to  apply  it  to  such  purposes,  and  they  entered  the  particu- 
lar bill  to  their  credit  in  their  books,  but  it  did  not  appeal* 
they  had  advised  their  correspondents  to  pay  it.  Held, 
the  drawer,  the  holder  of  the  bill,  could  not  sue  the  bank- 
ers for  the  amount  of  the  bill,  there  being  no  privity  to 
sustain  the  action.  There  was  no  promise  made  to  the 
drawer  by  the  defendants,  nor  any  act  done  by  the  defen- 
dants shewing  they  had  appropriated  their  money  to  the 
particular  bill. 

If  money  is  transmitted  by  a  debtor  to  another  to  pay 
to  the  creditor,  and  the  remittee  admits  to  a  person  that 
he  holds  it  for  the  creditor,  and  he  permits  that  person  to 
inform  the  creditor  of  his  so  holding  it,  held  the  creditor 
may  sue  the  remittee  for  the  money :  Lilly  v.  Hays,  5 
A.  &'  E.  548. 

If  one,  for  whom  a  debtor  remits  money  to  another  to 
pay  to  a  creditor,  receives  from  the  creditor  an  order  from 
the  remittee  or  debtor  to  pay  his  creditors,  that  will  not 
entitle  the  creditor  to  sue  the  remittee  for  the  money,  but 
if  the  remittee  say  or  do  anything  by  which  he  accepts  the 
order,  or  engage  to  pay  the  creditor,  he  will  be  directly 
liable  to  him :  Nohle  v.  The  National  Dispatch  Co.,  5  H.  & 
N.  225.  See  also  Lampleigh  v.  Brathwait,  1  Sm.  L.  C. 
8th  ed.  pp.  155,  156. 

The  delivery  of  an  order  to  one  who  holds  money  of  a 
debtor,  or  who  owes  the  debtor,  to  pay  the  creditor  of  that 
order,  and  the  acceptance  by  him  of  the  order^  or  his  assent 
to  the  terms  of  it,  are  binding  upon  him,  and  the  creditor 
can  maintain  an  action  against  him  for  the  money : 
Walker  v.  Rostron,  9  M.  &  W.  411 ;  Grijjin  v.  Weatherby, 
L.  R.  3  Q.  B.  753.  The  case  of  Hill  v.  Itoyds,  L.  R  8  Ei^ 
290,  is  very  similar  to  the  case  of  Moore  v.  BushelL,  27  L. 
J.  Ex.  3,  which  it  follows.  See  also  Goslin  v.  Agricidtiiral 
Hall  Co.,  1  C.  P.  D.  482. 

I  am  of  opinion  that,  as  the  defendant  and  his  co-makei's 
signed  the  note  in  order  that  it  should  be  used  by  tlie 
company  by  discounting  it  upon  the  credit  of  the  company 
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for  a  purpose  in  which  the  makers,  as  directors  of  the 
company,  were  beneficially  interested,  and  the  plaintiffs 
discounted  the  note,  and  with  the  knowledge  and  consent 
of  the  defendant  paid  the  company  the  proceeds  of  the 
note,  and  as  the  defendant  has  expressly  admitted  his 
liability  by  giving  to  the  plaintiffs  security  on  account  of 
his  liability  to  them,  that  that  is  a  sufficient  ground  of 
action  stated  in  the  claim  made  by  the  plaintiffs  to  entitle 
them  to  recover  the  amount  of  the  money  mentioned  in 
the  note  from  the  defendant,  and  I  give  judgment  for  the 
plaintiffs  on  demurrer,  with  costs. 


Judgment  accordingly. 
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Baker  v.  Jackson  et  al. 

Recognizance  of  special  hail — Judge's  order  to  hold  to  bail—  Non-liahility  of 
bail  beyond  amount  mentioned  therein. 

A  Judge's  order  to  hold  to  the  bail  in  the  sum  of  $300,  was  obtained  in 
an  action  of  tort,  in  which  the  affidavit  swore  to  a  cause  of  action  for 
$500.  The  bail  piece  was  in  the  usual  form,  stating  :  Bail  for  $300 
by  order  of,"  &c.  The  recognizance  of  bail  was  in  the  Vt^ords  of  the 
statute,  namely  :  ""You,"  the  bail  "  do  jointly  and  severally  undertake 
that  if"  the  defendant  in  the  original  action  shall  be  condemned,  then 
he  shall  pay  the  costs  and  condemnation  money,  or  render  himself  to 
the  custody  of  the  sheriff,"  &c.,  "or  you  will  do  so  for  him."  Rule 
89  of  T.  T.  1856,  provides  that  "the  bail  shall  only  be  liable  for  the 
sum  sworn  to  by  the  affidavit  of  debt  and  costs  of  suit,  not  exceeding 
in  the  whole  the  amount  of  their  recognizance."  In  the  original  action 
a  verdict  was  obtained  against  the  defendant  for  $400,  and  $125.27 
costs.    In  an  action  on  the  recognizance  against  the  bail, 

Held,  Cameron,  C.  J.,  dissenting,  that  the  undertaking  in  the  recogni- 
zance to  pay  the  condemnation  money,  read  in  connection  with  Rule  89, 
meant  the  amount  mentioned  in  the  Judge's  order  ;  and  therefore  the 
bail  in  this  action  were  only  liable  for  the  $300,  the  amount  mentioned 
in  the  Judge's  order,  and  the  costs  of  the  original  and  of  this  action. 

The  reasonableness  of  having  the  recognizance  express  its  meaning  in 
simple  language,  instead  of  adhering  to  ^a  form  of  words  adapted  to 
meet  a  different  practice,  suggested. 

Action  against  bail  to  recover  the  amount  for  which 
they  were  liable  on  the  recognizance  of  special  bail  to  the 
action. 

The  cause  was  tried  before  Cameron,  C.  J.,  without  a 
jury,  at  Chatham,  at  the  Spring  Assizes  of  1885. 

The  original  action  was  for  damages  caused  by  the 
seduction  of  the  plaintiff's  daughter. 

A  Judge's  order  to  hold  to  bail  was  obtained  on  an 
affidavit  in  which  the  plaintiff  swore  to  a  cause  of  action 
for  $500.    The  order  provided  for  bail  in  the  sum  of  $800. 

The  bail  piece  was  in  the  usual  form,  stating  the  sum 
mentioned  in  the  order  for  arrest  in  the  following  words : 
"  Bail  for  $300  by  order  of  Gordon  Watts  Legatt,  Esq., 
Judge  of  the  County  Court  of  the  county  of  Essex." 

The  recognizance  of  bail  was  in  the  woi'ds  of  the  statute 
as  follows  : 
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"You,  Ephraim  Jackson  and  Edward  Hartford,  do  jointly 
and  severally  undertake  that  if  Henry  Wilkinson  shall  be 
condemned  in  this  action  at  the  suit  of  Noah  Baker,  he 
shall  satisfy  the  costs  and  condemnation  money,  or  render 
himself  to  the  custody  of  the  sheriff  of  the  county  of 
Essex,  or  you  will  do  it  for  him."  See  R.  S.  0.  ch.  50> 
sec.  40, 

The  plaintiff  recovered  against  Wilkinson  $400  and 
$125. 27c.  costs  ;  ani  all  the  issues  on  the  record  in  this 
action  having  been  found  by  the  learned  Chief  Justice 
in  the  plaintiff's  favour,  judgment  was  entered  against  the 
bail  for  the  $525.27,  and  the  costs  of  this  action. 

In  Easter  Sittings  W.  Douglas  (of  C  hatham),  moved  on 
notice  to  reduce  the  judgment  to  $300,  the  amount  of  the 
bail  piece,  and  the  costs  of  the  action. 

During  the  same  sittings,  May  3,  1885,  W.  Douglas 
supported  the  motion.  The  bail  are  only  liable  to 
the  amount  of  the  Judges's  order,  namely,  $300,  and  the 
costs  of  suit,  although  the  sum  recovered  with  costs  of 
suit  amounted  to  more  than  that  sum.  The  case  is 
governed  by  Rule  89,  of  Trinity  Term,  1856,  which  is 
clear  on  the  subject.  That  rule  provides  that  "  the  bail 
shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of 
debt  and  the  costs  of  suit,  not  exceeding  in  the  whole  the 
amount  of  their  recognizance :"  Harrison's  C.  L.  P.  Act, 
2nd  ed.,  p.  668.  The  rule  must  be  read  as  if  the  words, 
"  named  in  the  Judge's  order,"  were  substituted  for  the 
words  "  sworn  to  by  the  affidavit  of  debt."  The  rule  is 
taken  from  the  English  Rule  109  of  Hilary  Term,  1853, 
and  Jonas  v.  Tepper,  1  E.  &  E.  327,  decided  under  that 
rule  clearly  shews  that  the  above  is  the  propsr  effect  to 
be  given  to  the  rule. 

Lash,  Q.  C,  contra.  Section  40  of  the  C.  L.  P.  Act, 
R.  8.  O.  ch.  50,  points  out  what  the  condition  of  the 
recognizance  shall  be,  namely,  that  if  the  defendant  be 
•condemned  in  the  action  at  the  suit  of  the  plaintiff,  he 
will  satisfy  the  costs  and  condemnation  money,  or  render 
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himself  to  the  custody  of  the  sheriff  of  the  county  in 
which  the  action  against  such  defendant  has  heen 
brought,  or  that  the  bail  will  do  so  for  him.  The 
recognizance  follows  this  section.  The  provisions  for 
making  the  arrest  and  giving  bail  are  contained  in  R. 
S.  0.  ch.  37,  sec.  5.  The  defendants'  contract  is  to  pay 
the  condemnation  money  and  costs.  But  even  if  the 
defendants  might  not  have  been  bound  to  enter  into  such 
a  contract  they  have  done  so  here,  and  are  accordingly 
liable.  The  case  of  Jonas  v.  lejyper,  1  E.  &  E.  327,  is 
really  in  the  plaintiff's  favour.  All "  that  it  shews  "is, 
that  the  defendants  are  only  liable  for  the  amount  of  the 
bond  ;  and  the  amount  of  the  bond  there  was  less  than  the 
sum  sworn  to 

IF.  Douglas,  in  reply.  Before  the  passing  of  Rule  89, 
the  present  form  of  recognizance  was  the  one  then  used. 
After  the  Rule  was  passed  it  was  said  that  the  form  should 
still  be  used,  but  was  to  be  restricted  to  the  amount  of  the 
Judge's  order. 

June  27,  1885.  Rose,  J. — This  is  a  motion  to  reduce 
the  judgment  entered  at  the  trial  to  $300. 

Mr.  Douglas  contended  that  his  clients  were  only  liable 
to  have  judgment  entered  against  them  for  S300,  and  the 
costs  in  this  suit ;  but  on  the  plaintiff  pressing  for  a  judg- 
ment for  the  full  amount,  as  in  accordance  with  the 
language  of  the  recognizance,  the  learned  Chief  Justice 
so  entered  the  judgment,  leaving  the  defendants  to  move  to 
reduce  the  amount;  and  accordingly  this  motion  was  made. 

Mr.  Douglas  relied  upon  Rule  89  T.  T.  1856,  and  Jonas 
v.  Tepper,  1  E.  &  E.  327. 

Rule  89  is  as  follows  :  "  Bail  shall  only  be  liable  to  the 
sum  sworn  to  by  the  affidavit  of  debt  and  the  costs  of  suit, 
not  exceeding  in  the  whole  the  amount  of  their  recogniz- 
ance." 

This  rule  may  be  found  in  Ilarrison's  C.  L.  P.  Act,  2nd 
ed.,  p.  668,  where  it  is  stated  to  be  taken  from  Kng.  R.  G. 
No.  109  of  H.  T.  1853,  the  origin  of  which  was  the  Eng. 
R.  G.  No.  21  of  H.  T.  2  Wm.  IV. 
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Rule  21  may  be  found  in  the  3rd  ed.  of  Chitty's  Arch- 
bold's  Prac,  (1836),  p.  506,  and  is  in  the  exact  terms  of 
rule  89. 

In  a  foot  note  to  page  506  is  a  reference  to  rule  E.  T.  5 
Geo.  11.  r.  2,  which  I  take  to  be  the  rule  found  in  p.  192. 
of  Petersdorf's  Abridgment,  vol.  3,  (1825),  and  is  a  follows  : 
"  It  is  ordered  that  where  the  plaintiff  declares  for,  or 
recovers  a  greater  sum  than  is  expressed  in  the  process  on 
which  he  declares,  the  bail  shall  not  be  discharged,  but  be 
liable  for  so  much, as  is  sworn  to  and  endorsed  on  the  said 
'process,  or  for  any  lesser  sum  which  the  plaintiff  in  such 
action  shall  recover,  any  rule  of  this  Court  to  the  contrary 
notwithstanding." 

This  latter  rule  was  passed  in  consequence  of  an  expression 
of  opinion  of  Holt,  C.J.,  in  Genhaldo  v.  Cognoni,  M.  T.  1703, 
K.  B.,  1  Salk.  102,  Petersdorf,  vol.  3,  p.  191.  In  that  case 
the  plaintiff  brought  an  action  of  trespass,  &c.,  by  bill  of 
Middlesex  with  an  ac  etiam  for  X40,  and  recovered  £100. 
The  Court  held  that  the  bail  should  not  be  liable  for  more 
than  the  ac  etiar)i,  for  that  was  the  measare  of  the  under- 
taking ;  and  by  Holt,  C.  J.,  that  the  bail  were  not  liable  at 
all,  because  the  recognizance  is  to  answer  the  condemna- 
tion money,  and  since  that  coald  not  be,  they  were  bound 
for  nothing. 

By  E.G.  H.  T.  38  Geo.  III..  Exch.,  8  Price  502,  Petersdorf, 
vol.  3,  p.  198 :  "  It  is  ordered,  that  upon  recognizance  of 
bail  in  an  action  brought  in  this  Court,  the  bail  therein 
shall  not  be  jointly  or  severally  liable  in  such  action  for 
more  in  the  whole  than  the  amount  of  the  sum  sworn  to 
in  the  afK davit,  tosfether  with  the  costs  of  such  action, 
unless  any  proceeding  be  had  on  their  recognizance,  in 
which  case  they  shall  also  be  subject  to  such  other  costs  as 
they  may  now  be  liable  to  by  law." 

See  also  cases  collected  in  Chitty's  Archbold's  Prac,  3rd  ed , 
p.  506,  note  (o). 

It  will  be  remembered  that  the  rules  of  H.  T.  2  Wm.  IV. 
were  passed  to  render  uniform  the  practice  of  the  K.  B.,  C. 
P.  and  Ex.  of  P. 
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The  case  of  Dahl  v.  Johnson,  H.  T.  1798,  in  the  Common 
Pleas,  found  with  other  cases  in  Petersdorf,  vol,  3,  p.  197, 
is  of  interest  as  throwing  light  upon  the  practice  then 
observed  in  the  Common  Pleas.  In  that  case  the  bail 
entered  into  a  recognizance  for  double  the  amount  of  the 
demand,  and  after  verdict  and  proceedings  against  the  bail, 
they  applied  to  stay  proceedings  on  payment  of  the  sum 
mentioned  in  the  Judge's  order, 

Per  c^vr  "  The  case  must  be  determined  by  the  settled 
practice  of  the  Court,  *  *  and  as  a  recognizance  is  taken 
from  the  bail  in  double  the  amount  sworn  to,  they  must  be 
liable  for  the  whole  sum  unless  indeed  there  is  such  a  mis- 
understanding as  from  the  equity  of  the  case  the  Court 
should  think  proper  to  relieve  the  bail.  The  use  of  a 
Judge's  order  is  introduced  to  obviate  difficulty  in  particu- 
lar cases  where  the  exact  amount  cannot  be  ascertained,  and 
it  is  therefore  referred  to  a  Judge  to  order  what  is  pi'oper ; 
but  %vhen  the  sum  is  ascertained,  the  same  course  is  foUoiued 
as  on  an  affidavit  to  hold  to  hail.  There  is,  therefore,  no 
difference  between  s%ich  cases!'  The  report  states  that  "  on 
the  bail  paying  the  amount  of  the  recognizances  and  costs 
the  rule  was  made  absolute." 

Keading  the  above  rules  of  E.  T.  5  Geo.  II.,  H.  T.  38 
Geo.  III.  and  the  above  decision,  much  light  is  thrown 
upon  rule  21  H.  T.  2  Wm.  IV. 

For  a  collection  of  these  rules  see  Gharnoclcs  New  Rules 
bound  together  with  Bosanquet's  New  Rules ;  and  see  the 
notes  to  Rule  21,  p.  35. 

By  1  &  2  Vic.  ch.  110  was  abolished  arrest  on  mesne 
process  in  civil  actions,  except  in  certain  cases  ;  and  impor- 
tant changes  were  introduced  into  the  law  relative  to 
bailable  proceedings. 

By  the  3rd  section  provision  Avas  made  for  obtaining  a 
writ  of  capias  by  Judge's  order  in  all  actions  in  which  the 
defendant  was  previously  liable  to  arrest,  whether  with 
or  without  Judge's  order. 

On  such  a  writ  the  delendant  miiy  be  arrested  and  hoUl 
to  bail  in  nearly  the  same  way  as  under  the  former  writy)f 
81 — VOL.  IX.  O.li. 
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capias.  See  Chitty's  Archbold's  Prac,  12tli  ed.,  p.  727.  K 
S.  O.  ch.  67,  sec.  5,  contains'"similar  provisions. 

Jonas  V.  Tepper,  1  E.  &  E.  327,  was  decided  in  1858,  some 
twenty  years  after  the  passing  of  1  &  2  Vic.  The  headnote 
is  :  "A  Judge's  order  for  a  capias  under  Statute  1  &  2  Vic. 
€h.  110,  sec.  3,  was  drawn  up  by  mistake  for  holding  to 
bail  for  a  less  sum  than  that  sworn  to  in  the  affidavit  of 
debt ;  the  capias  was  endorsed  for  the  less  sum,  and  a  bail 
bond  was  executed  in  a  penal  sum  for  the  amount  of  such 
less  sum,"  i.  e.,  double  the  amount.  ''Held,  that  on  pay- 
ment of  the  lesser  sum  and  costs,  though  making  a  sum 
less  than  the  penal  sum  in  the  bond,  the  bail  were  entitled 
to  have  the  bond  delivered  up,  and  to  be  discharged." 

After  argument  the  rule  was  made  absolute,  the  Court 
saying  that  "  the  sum  sworn  to  by  the  affidavit  of  debt 
must  now  be  understood  as  meaning  the  sum  men- 
tioned in  the  Judge's  order,  and  endorsed  on  the  writ  as 
ordered."  Wightman,  J.,  added,  that  "  the  old  practice 
was  done  away  with." 

It  was  argued  that  rule  89  referred  to  bail  to  the  sheriff, 
and  not  to  bail  to  the  action,  as  the  bail  bond  to  the  sheriff 
had  a  penal  sum  named  which  limited  the  liability  in  the 
recognizance,  while  the  form  of  recognizance  of  special 
bail,  R.  S.  O.  ch.  50,  sec.  40,  provided  for  payment  of  the 
whole  condemnation  money. 

This  is,  I  think,  an  error.  Jonas  v.  Tepper,  shews  that 
the  bail  to  the  sheriff  are  not  liable  for  an  amount  greater 
than  that  mentioned  in  the  Judge's  order,  and  endorsed 
on  the  writ  as  so  ordered  ;  but  I  think  it  also  clear  that 
the  liability  of  bail  to  the  action  is  limited  to  the  amount 
named  in  the  order. 

If  we  look  at  the  practice  as  settled  in  England :  Chitty's 
Eorms,  10th  ed.,  we  find,  on  p.  407,  one  of  the  endorsements 

on  the  writ,  "Bail  for    by  order  of^  (naming  the 

Judge  making  the  order)  ;"  on  p.  408,  the  form  of  bail  bond 

to  the  sheriff  "  in  the  sum  of  (usually  double  the  sum 

endorsed  on  the  writ) ;"  the  recital  that  "  whereas  he  is  by 
the  said  writ  required  to  cause  special  bail  to  be  put  in 
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for  him,"  &c. ;  and  the  condition  "  that  if  the  said  C.  D.  do 
cause  special  bail  to  be  put  in  for  him  to  said  action  in 
Her  Majesty's  said  Court  as  required  by  the  said  writ, 
then,"  &c. ;  on  p.  423,  the  form  of  bail  piece  in  the  Queen's 
Bench,  where  is  noted  ;  "  Bail  for  <£ —  by  order  of  (name  of 
Judge  who  made  the  order  to  hold  to  bail)  ;"  on  p.  424,  form 
in  the  Common  Pleas,  where  immediately  after  the  above 

note  is  found  :  "  The  bail  B.  B,  of  ,  and  T.  B.,  of  , 

each  of  whom  is  bound  in  £ —  {the  amount  for  which  defen- 
dant is  held  to  bail)" ;  and  in  Exchequer  a  form  similar  to 
that  in  the  Queen's  Bench  save  that  the  bail  sign  the  bail 
piece ;  and,  on  p.  425,  a  form  of  recognizance  in  language 
similar  to  sec.  40  of  R.  S.  O.  ch.  50,  which  form  is  given  as 
-applicable  to  the  form  of  bail  piece  in  each  of  the  three 
Courts. 

It  thus  appears  that  by  the  form  in  the  Common  Pleas  an 
amount  for  which  the  bail  is  to  be  liable  is  named  in  the 
bail  piece,  naming  the  amount  for  which  defendant  is  held 
to  bail,  and  an  undertaking  is  given  to  pay  the  condemna- 
tion money,  which  when  read  with  rule  21  H.  T.,  2  Wm. 
IV.,  means  "  the  sum  sworn  by  in  the  affidavit  of  debt  and 
the  costs  of  suit  "  and  substituting  for  "  the  sum  sworn  to 
by  the  affidavit  of  debt/'  "the  sum  mentioned  in  the  Judge's 
-order  and  endorsed  on  the  writ  as  so  ordered,"  the  instru- 
ment states  the  same  liability  in  its  various  parts  and  the 
bail  would  only  be  liable  for  the  amount  for  which  the 
Judge  ordered  the  defendant  to  be  held  to  bail,  and  the 
<iosts  of  suit,  that  is,  if  the  bail  paid  such  sum  into  Court 
they  would  be  entitled  to  have  the  bail  bond  delivered  up 
to  be  cancelled. 

If  however,  they  did  not  take  such  a  course,  it  seems  clear 
in  reason  and  on  authority  that  they  would  be  liable  for 
the  costs  of  such  proceedings  as  are  taken  against  them  to 
enforce  payment.  See  C] titty  s  Archbold's  Prac,  12th  ed., 
p.  870, 

It  will  not  be  contended  that  the  liability  would  be 
different  according  to  the  bail  piece  used,  whether  in  Q.  B. 
JExch.,  or  C.  P. 
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It  would  seem  more  reasonable  to  have  the  recognizance 
express  what  it  means  in  simple  language,  instead  of 
adhering  to  a  form  of  words  which  was  adopted  to  meet  a 
different  practice. 

I  think  the  judgment  must  be  reduced  by  $100,  that  is,, 
remain  for  $300,  $125.27,  and  the  costs  of  this  action. 

The  defendants  should  have  their  costs  of  this  motion 
to  be  deducted  from  the  costs  in  the  action. 

Galt,  J.,  concurred  with  Rose,  J. 

Cameron,  C.  J. — I  am  of  opinion  the  plaintiff  is  entitled 
to  retain  his  judgment  for  the  full  amount  of  the  judgment 
against  the  debtor  Wilkinson;  and  I  have  come  to  that 
conclusion  because  by  section  40  of  R  S.  O.  ch.  50,  the 
condition  of  the  recognizance  is  required  to  be  "  if  the 
defendant  be  condemned  in  the  action  *  *  he  will 
satisfy  the  costs  and  condemnation  money,  or  render 
himself  to  the  custody  of  the  sheriff,  &c.,"  or  the  bail  will 
do  so  for  him. 

The  condemnation  money  is  the  amount  of  the  judgment 
against  the  debtor,  and  the  costs  are  the  costs  in  that  action. 
Rule  89  passed  under  section  313  of  the  Common  Law 
Procedure  Act,  1856,  provides  :  "  Bail  shall  only  be  liable 
to  the  sum  sworn  to  by  the  affidavit  of  debt  and  the  costs 
of  suit,  not  exceeding  in  the  whole  the  amount  of  their 
recognizance." 

Now  assuming  that  this  rule  was  one  within  the 
jurisdiction  of  the  Judges  framing  it  to  pass,  it  only 
professes  to  limit  the  liability  of  the  bail  to  the  sum 
sworn  to  where  the  arrest  is  for  debt ;  that  is,  for  a 
sum  certain,  and  not  for  a  wrong  or  unliquidated  damages. 
The  rule  is  therefore  inapplicable  to  the  case  of  bail  in  an 
action  of  tort.  It  does  not  appear  to  me  that  the  statutory 
terms  of  the  recognizance,  and  the  obligation  thereby 
assumed  by  the  bail,  can,  by  the  arbitrary  action  of  the 
Court,  be  converted  into  an  undertaking  on  the  part  of  the 
bail  to  pay  only  the  amount  named  in  the  Judge's  order. 
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I  quite  concede  that  the  defendant  in  the  original  action 
was  not  bound  to  find  bail  for  any  greater  amount  than 
the  sum  for  which  the  Judge's  order  directed  the  bail  to 
be  taken.  But  it  was  for  the  defendant  in  that  action,  and 
the  bail  themselves,  to  take  care  that  no  greater  liability 
was  undertaken  by  them  than  the  law  required. 

If  the  statutory  terms  of  the  recognizance  could  be 
affected  by  rule  89,  or  the  fact  that  the  action  was  in  tort 
and  not  for  a  specific  money  demand,  then  the  condition 
should  have  provided  that  the  debtor  would  pay  the  con- 
demnation money,  not  exceeding  the  amount  named  in  the 
Judge's  order,  and  the  costs  of  suit,  or  the  bail  w^ould  do 
so  for  him.  When  rule  89  was  passed  arrests  were  per- 
mitted in  torts  and  in  cases  of  unliquidated  damages  upon 
Judge's  order  as  now  ;  and  there  was  then,  as  in  this  case, 
a  sum  sworn  to  as  the  amount  which  the  plaintiff  in  the 
action  claimed  to  be  entitled  to  recover. 

In  the  absence  of  rule  89,  I  presume  there  would  be  no 
room  for  the  contention  that  the  bail  would  not  be  liable 
for  the  full  amount  of  the  costs  and  condemnation  money. 
They  could,  as  far  as  I  (  an  see,  be  liable  under  no  circum- 
stances for  more  than  the  sum  sworn  to  if  the  judgment 
against  the  debtor  was  merely  for  that  sum ;  but  if  the 
judgment  was  for  a  greater  sum,  that  greater  sum  would 
be  the  condemnation  money,  and  hence  the  necessity  for 
the  rule  restricting  the  liability  to  the  sum  sworn  to.  The 
existence  of  the  rule  is  the  strongest  argument  that,  with- 
out it,  the  amount  for  which  judgment  was  directed  in 
this  action,  being  in  strict  accordance  witli  the  terms  of 
the  defendants'  obligation,  is  right  and  warranted  in  law. 

It  was  urged  by  Mr.  Douglas  with  much  force,  that 
Jonas  V.  Teppe7\  1  E.  &;  E.  327,  is  a  clear  authority  in 
favor  of  his  contention,  and  must  be  regarded  as  expressly 
deciding  that  rule  89  in  actions  of  tort,  is  to  be  read  as  if 
the  words  "  named  in  Judge's  order"  were  substituted  for 
the  words,  "sworn  to  by  the  affidavit  of  debt ;"  and  then  it 
would  read  :  "  Bail  shall  only  be  liable  for  the  sum  named  in 
the  Judge's  order  and  the  costs  of  suit,  not  exccediug  in  the 
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whole  the  amount  of  their  recognizance,"  that  is,  than  the 
amount  of  the  judgment  recovered  against  their  principaL 
But  I  think  it  clear  that  that  case  cannot  be  deemed  an 
authority  decisive  of  the  question.  It  was  not  the  ques- 
tion in  judgment  before  the  Court.  The  question  there 
presented  was  whether,  in  a  case  where  the  Judge's  order 
had  been  drawn  up  b}^  mistake  for  a  less  sum  than  the 
debt  sworn  to,  the  capias  endorsed  for  that  sum,  and  the 
bail  bond  executed  in  a  penal  sum  double  the  amount 
endorsed  on  the  capias,  the  bail  to  the  sheriff  were  on  an 
application  for  relief  to  the  Court  entitled  to  be  discharged 
on  payment  of  the  amount  endorsed  on  the  capias  and  all 
costs,  though  less  than  the  penal t}^  in  the  bond.  It  was 
held  that  they  were  entitled  to  be  discharged.  The  Court 
gave  no  reason  for  discharging  the  bail  at  the  time  of 
delivering  judgment,  but  it  is  stated  in  the  report  of  the 
case  that  at  a  later  part  of  the  day,  Erie,  J.  stated  "that 
the  judgment  of  the  Court  was  to  the  effect  that  'the  sum 
sworn  to  by  the  affidavit  of  debt'  must  now  be  understood 
as  meaning  the  sum  mentioned  in  the  Judges  order  and 
endorsed  on  the  writ  as  ordered,"  and  Wightman,  J.  added: 
that  "  the  old  practice  was  done  away  with." 

It  seems  to  me  that  case  was  very  difierent  and 
distinguishable.  The  bond  recited  the  capias  and  the 
amount  of  debt  due  from  the  debtor  to  the  plaintiflf 
endorsed  thereon.  The  payment  of  the  debt  and  costs 
would  be  the  full  obligation  assumed  by  the  bail,  though 
the  undertaking  was  to  render  the  defendant,  or  put  in 
special  bail. 

Here  the  undertaking  is  express  not  to  put  in  bail,  but 
to  render  the  debtor  or  pay  the  condemnation  money,  that 
is,  the  amount  for  which  the  debtor  should  be  condemned, 
without  recital  of  any  kind  to  limit  the  liability,  and 
nothing  appearing  except  the  marginal  memorandum  on 
the  recognizance,  "  Bail  by  Judge's  order  $300." 

It  is  not  necessary  to  say  whether  the  Court,  in  the 
exercise  of  an  equitable  jurisdiction  in  bailable  proceedings, 
would,  if  the  bail  applied  for  rehef,  not  now  discharge  the 
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bail  upon  payment  of  the  amount  of  the  Judge's  order  and 
and  all  costs  since  incurred.  But  the  plaintiff  has  brought 
his  actionupon  a  recognizance,  the  debt,  by  the  terms  of  which 
is  fixed  at  the  amount  of  the  judgment  recovered  against 
the  debtor  and  costs,  and  without  rectifying  the  recognizance, 
if  it  could  now  be  rectified,  the  amount  recoverable  on  that 
recognizance  as  it  is  recorded,  must  be  the  amount  that 
appears  of  record  against  the  debtor ;  the  damages  and 
costs  being  both  fixed  thereby.  The  rule  and  practice  in 
England  before  1852,  when  rule  21  of  the  English  General 
Rules  of  Hilary  Term,  2  Wm.  IV.,  was  passed,  made  bail 
liable  for  the  full  amount  of  judgment  against  the  debtor : 
Bahl  V.  Johnson,  1  B.  &  P.  205;  while  in  the  King's  Bench 
it  was  held  otherwise :  Jackson  v.  Hassell,  1  Doug.  330. 
And  in  the  King's  Bench  before  the  said  last  mentioned 
rule  bail  to  the  sheriff'  was  held  liable  for  the  whole  judg- 
ment debt  and  costs,  if  not  in  excess  of  the  penalty  in  the 
bond :  Stevenson  v.  Cameron,  8  T.  R.  28. 

I  have  said,  assuming  that  Rule  89  was  within  the  compe- 
tency of  the  Judges  to  pass  under  the  power  given  to  them 
by  section  313  of  the  Common  Law  Procedure  Act,  1856, 19 
Vic.  ch.  43,  thereby  implying  a  doubt  as  to  the  validity  of  the 
rule,  my  reason  for  doing  so,  while  I  do  not  think  it  abso- 
lutely necessary  so  to  decide  in  this  case,  as  in  my  view  the 
defendant  does  not  bring  himself  within  its  protection,  is, 
that  section  313  gives  power  to  make  rules  and  orders  only 
in  certain  cases,  and  for  certain  purposes,  that  is  to  say,  '•  for 
the  effectual  execution  of  this  Act,  and  of  the  intention  and 
object  thereof,  and  for  fixing  the  costs  to  be  allowed  for  and 
in  respect  of  the  matters  herein  contained,  and  the  per- 
formance thereof,  and  for  apportioning  the  costs  of  issues, 
and  for  the  purpose  of  enforcing  uniformity  of  practice  in 
the  allowance  of  costs  in  the  said  Courts  as  in  their  judgment 
shall  be  necessary  or  proper."  This  power  would  seem  to 
be  confined  to  the  special  subjects  indicated,  all  in  further- 
ance of  the  object  of  the  Act,  and  possibly  might  in  accord- 
ance with  the  view  of  Chief  Baron  Pollock  permit  the 
alteration  of  its  provisions  in  such  furtherance :  See 
Roiuherry  v.  Morgan,  9  Ex.  730. 
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But  the  undertaking  of  bail  in  their  recognizance  of  bail 
was  given  by  an  independent  statute  then  in  existence, 
that  is  to  say,  2  Geo.  IV.  ch.  1,  sec.  11 ;  while,  therefore, 
for  the  mere  purpose  of  carrying  the  provisions  of  the 
Procedure  Act  into  effect,  the  Judges  are  empowered  to 
make  rules,  it  cannot  be  assumed,  where  they  have  not 
repealed  another  Act,  the  legislature  intended  to  give  the 
Judges  power  to  make  rules  interfering  with  and  abrogat- 
ing the  express  terms  of  such  Act.  See  opinion  of  Baron 
Parke  in  Rowherry  v.  Morgan,  at  p.  734. 

It  is  to  be  observed,  notwithstanding,  rule  89,  section  11, 
of  the  2  Geo.  IV.  ch.  1,  finds  a  place  in  the  Revised  Statutes 
of  Ontario,  as  sec.  4  of  ch.  50  thereof,  and  these  statutes 
have  been  revised  long  since  the  Rule  89  was  passed,  and 
must  now  be  taken  to  be  the  law  as  to  the  obligation  of 
bail,  and  to  over-ride  the  rule  if  it  ever  had  the  force  of 
altering  the  obligation  of  bail  who  had  entered  into  a 
recognizance  like  the  present. 

I  am  of  opinion  for  the  reasons  above  given,  which  resolve 
themselves  into  these,  the  terms  of  the  recognizance  itself 
and  the  sum  sworn  to,  warrant  a  judgment  in  the  plaintiffs 
favour  for  the  amount  he  has  recovered,  that  the  judg- 
ment he  has  obtained  cannot  be  reduced  on  a  motion  like 
the  present,  and  the  defendants'  motion  should  be  dismissed 
with  costs 

I  may  add,  as  at  the  time  the  bail  was  entered  into 
the  parties  had  reason  to  believe  they  were  only  incurring 
a  liability  to  the  amount  of  $300  and  costs,  that  I  am  not 
sorry  that  my  learned  Brothers  take  a  more  favourable  view 
for  the  defendants  than  I  have  been  able  to  do. 


Motion  allowed. 
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[COMMON  PLEAS  DIVISION.] 

Donnelly  v.  Donnelly. 

Husband  and  wife — Wife's  separate  trading — Interference  of  husband — 
Injunction. 

The,  plaintiff,  a  married  woman,  carried  on  business  as  an  hotel-keeper, 
and  owned  the  chattels  in  the  hotel.  The  defendant,  her  husband, 
interfered  with  the  plaintiff  in  her  business  by  taking  the  receipts, 
giving  orders  to  servants,  and  maltreating  the  plaintiff. 

An  injunction  was  granted  restraining  the  defendant  from  interfering  in 
the  business  or  with  the  servants  or  agents,  or  removing  any  of  the 
plaintiff's  chattels. 

Semble,  that,  if  asked  for,  an  injunction  might  also  have  been  granted 
excluding  the  defendant  from  the  hotel  under  the  circumstances. 

The  defendant  was  committed  for  breach  of  the  injunction,  but  was  dis- 
charged on  an  application  explaining  and  apologizing  for  his  contempt. 
It  appeared  that  he  was  unable  to  pay  costs,  and  therefore,  though 
costs  of  both  motions  were  imposed,  payment  thereof  was  not  made  a 
condition  of  such  discharge. 

This  was  a  motion  to  make  perpetual  an  interim  injunc- 
tion granted  by  Rose,  J. 

The  action  was  by  a  married  woman  seeking  to  restrain 
her  husband  from  interfering  with  the  hotel  business 
carried  on  by  her  in  Port  Hope,  or  the  chattels  in  the 
hotel. 

The  defendant  did  not  appear  to  the  writ  of  summons, 
or  plead  to  the  statement  of  claim. 

The  business  and  chattels  appeared  from  the  statement  of 
claim  to  belong  to  the  wife.  The  husband  was  interfering 
with  the  plaintiff  in  the  prosecution  of  the  business,  taking 
the  receipts  from  the  bar,  interfering  with  the  servants, 
and  maltreating  the  plaintiff  personall}?- ;  and  just  previous 
to  this  application  being  made  struck  her  with  his  closed 
fist  in  the  face  and  about  the  head,  catching  her  by  the  hair, 
and  inflicting  painful  injuries  upon  her  person. 

On  March  3,  1885,  W.  E.  Riddell  supported  the  motic^n. 
No  cause  was  shown. 
85 — VOL.  IX  O.K. 
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March  4,  1885.  Rose,  J. — I  think  the  case  of  Symonds 
V.  Nallett,  24  Ch.  D.  346,  cited  by  Mr.  Kiddell,  and  the 
cases  of  Green  v.  Green,  5  Hare  400  note;  Taylor  v- 
Meads,  34  L.  J.  N.  S.  Ch.  203,  and  Wood  v.  Wood,  19  W. 
R.  1049,  there. cited,  fully  warrant  the  order  asked  for. 

There  the  injunction  was  asked  to  prevent  the  husband 
entering  the  house  of  the  wife  pending  proceedings  for 
divorce,  and  to  restrain  him  from  removing  any  of  the 
chattels. 

Cotton,  L.  J.,  said,  at  p.  351:  "I  concur  in  the  view  that 
this  injunction  ought  not  to  be  discharged,  on  this  ground, 
that,  looking  at  the  circumstances  of  the  case  and  at  the 
facts  which  we  have  before  us,  and  the  affidavit  of  the 
husband,  he  cannot  be  considered  as  desiring  to  use  or  to 
enter  this  house  as  a  husband,  to  enjoy  the  society  of  his 
wife,  or  to  consort  with  her  as  his  wife." 

Bowen,  L.  J.  said,  at  p.  353:  "The  husband  is  not  realty 
asking  for  the  benefit  of  his  wife's  society.  *  *  The 
true  effect  of  the  affidavit,  if  you  look  at  it,  is  this ;  that 
he  complains  of  not  being  allowed  the  proprietary  use  of 
the  house."    He  -concurred  in  continuing  the  injunction. 

In  this  case  the  order  asked  for  is  not  to  exclude  the 
defendant  from  the  house.  Had  such  relief  been  asked, 
I  think,  on  the  facts,  I  would  have  granted  it.  I  cannot 
see  what  right  a  man  has  to  enter  a  house  owned  by  his 
wife  for  the  purpose,  not  of  seeking  the  comforts  of  a  home, 
but  to  abuse,  annoy,  injure,  and  maltreat  her,  destroying 
her  comfort  and  peace  of  mind,  and  putting  her  in  peril  of 
her  life  or  health.  By  marital  rights,  cannot  be  meant 
the  right  of  a  man  to  act  as  a  brute  towards  a  woman, 
in  most  cases  practically  defenceless.  I  do  not  believe 
in  bhe  theory  seemed  to  be  practically  held  by  some, 
that  a  man  at  the  altar  purchased  his  wife  to  be  his  chat- 
tel or  slave.  Where  the  home  belongs  to  him,  she  must,  T 
suppose,  withdraw  if  he  ill  treats  her.  Where  it  is  hers,  I 
hope  it  will  prove  to  be  admitted  and  well  understood  law, 
that  he  can  only,  to  use  the  words  of  Cotton,  L.  J.,  "  enter 
this  house  as  a  husband,  to  enjoy  the  society  of  his  wife,, 
or  to  consort  with  her  as  his  wife." 
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This  is  a  motion  for  judgment  in  the  action.  I  grant  it. 
The  order  will  be  for  a  perpetual  injunction  restraining  the 
defendant  from  interfering  with  the  plaintiff  in  the  carry- 
ing on  of  the  business  of  the  hotel,  or  with  her  servants  or 
ao'ents,  or  with  the  business  itself:  and  also  from  interfering^ 
with  or  removing  any  of  the  chattels  belonging  to  the 
plaintiff,  and  used  by  her  in  the  said  hotel. 

If,  in  response  to  any  request  or  demand  made  by  her  to 
or  upon  him  to  so  conduct  himself  in  the  hotel  as  not  to 
interfere  with  the  carrying  on  of  the  business,  he  ill-treats 
or  abuses  the  plaintiff,  he  will,  on  motion  for  committal, 
receive  no  leniency. 

The  order  will  also  be  for  costs. 

Judgment  accordingly. 


The  defendant,  having  been  committed  to  custod}^  under 
the  above  judgment,  for  having  committed  a  breach  of 
the  injunction,  subsequently  made  an  application  for  his 
discharge,  and  filed  an  affidavit  explaining  and  apologising 
for  his  contempt,  and  shewed  that  he  was  unable  to  pay 
the  costs  of  the  proceedings. 

The  motion  came  up  before  Osier,  J.  A. 

On  June  9,  1885,  S.  Smith,  Q.O.,  supported  the  motion. 
W.  R.  Riddell,  contra. 

June  16,  1885.  Osler,  J.  A. — On  the  affidavit  filed 
on  the  motion,  and  after  perusing  the  papers  on  which  the 
order  to  commit  the  defendant  was  made  by  my  brother 
Rose,  I  think  I  ought  to  discharge  the  defendant  from 
further  imprisonment. 

The  only  question  is,  whether  that  should  be  without 
imposing  the  condition  of  pre-paymont  of  the  costs  of  the 
motion  to  commit  him  for  contempt  and  of  this  motion. 
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If  I  were  to  impose  that  condition,  I  think  that,  how- 
ever the  order  might  in  terms  be  disguised,  I  should  be 
imprisoning  the  defendant  for  non-payment  of  costs  for  so 
long  as  the  condition  remained  uncomplied  with. 

The  case  of  Weldon  v.  Weldon,  10  P.  D.  p.  72,  is  an 
authority  in  favor  of  this  view. 

I,  therefore,  direct  the  defendant  to  be  discharged,  and 
order  that  he  shall  pay  the  plaintiff  the  costs  of  both  the 
motions. 

Order  accordingly. 
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[CHANCERY  DIVISION.] 

McGregor  v.  Keiller  et  al.  {a) 

Evidence — Surveyor's  field  notes — Possession — Acts  of  occupation — Statute 
of  limitations — B.  S.  0.  c.  108. 

To  determine  a  disputed  boundary  line  between  two  lots,  tbe  field  notes  of 
S.,  a  land  surveyor,  were  offered  in  evidence,  but  objected  to  on  the 
ground  that  they  were  not  made  by  S.  in  the  execution  of  his  duty  as 
such  surveyor  : 

Held,  that  the  objection  was  good,  and  the  evidence  inadmissible. 

The  plaintiff  and  M.,  his  next  adjoining  neighbour,  in  1868,  employed  a 
a  surveyor  to  run  the  line  between  his  land  and  that  of  M.  The  line 
drawn  ran  through  a  wood.  For  more  than  ten  years  the  plaintiff  was 
in  the  habit  of  cutting  timber  up  to  the  said  line,  and  he  and  the  owners 
of  the  adjoining  land  recognized  it  as  the  division  line. 

Held,  that  this  was  sufficient  occupation  by  the  plaintiff  to  give  him  a 
good  title  by  possession  up  to  the  said  line,  whether  it  was  the  correct 
line  or  not. 

Harris  v.  Mndie,  7  A.  R.  414.  distinguished. 

This  action  was  brought  by  Malcolm  McGregor  against 
Frenhoba  Keiller,  and  Joshua  Keiller,  claiming  damages 
for  wrongfully  entering  the  plaintiff's  land,  and  cuttings 
down  his  timber,  and  also  claiming  an  injunction. 

In  his  statement  of  claim  the  plaintiff  alleged  that  he 
had  for  more  than  twelve  years  past  continuously  owned 
and  occupied  as  owner  in  fee  simple,  all  that  part  of  the 
north  half  of  lot  2,  concession  5,  south  of  concession  A. 
in  the  township  of  Dunwich,  in  the  County  of  Elgin,  lying 
on  th.e  westerly  side  of  a  line  surveyed  and  marked  upon 
the  ground  as  being  the  true  Ime  between  the  easterly 
and  westerly  halves  of  the  said  lot  2,  by  Jesse  P.  Ball, 
P.  L.  S.,  in  January,  18G8,  and  running  from  a  post 
planted  by  him  at  the  front  or  no?-uherly  boundary  of  the 
said  lot  southerly  to  the  southei-ly  boinidary  thereof  :  that 
on  January  30th,  1882,  the  (lefcndant3  trespassed  upon  a 
portion  of  his  said  land  by  cutting  down  the  trees  and 
timber  growing  and  being  thereon,  claiming  to  be  the 

[a]  This  case  was  noted  in  19  C.  L.  J.  277.  The  judgment,  however, 
was  afterwards  accidentally  mislaid,  and  has  only  recently  been  found. 
Hence  the  delay  in  the  present  )-cpoi-t. 
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owners  thereof  adversely  to  himself  :  that  a  portion  of  the 
said  land  upon  which  the  defendants  committed  the  said 
trespasses  was  that  portion  of  it  which  is  between  the  said 
line  surveyed  by  Jesse  P.  Ball,  and  a  line  to  the  west 
thereof,  surveyed  and  marked  by  James  A.  Bell,  P.L.S.^ 
in  1881,  and  alleged  by  him  and  the  defendants  to  be  the 
true  line  between  the  easterly  and  westerly  halves  of  the 
said  lot  2 :  that  even  if  the  line  so  surveyed  by  the  said 
James  A.  Bell  be  the  true  line  between  the  said  easterly 
and  westerly  halves  of  the  said  lot  (which  the  plaintiff 
denied),  he  claimed  to  be  the  owner  of  the  land  upon 
which  the  said  trespasses  were  committed  by  length  of 
possession  in  himself;  and  he  claimed  that  it  might  be 
declared  that  he  was  entitled  to  the  said  lands,  and  the 
possession  thereof  as  against  the  defendants,  and  that  the 
defendants,  and  each  of  them,  might  be  perpetually  res- 
trained from  trespassing  thereon,  and  for  an  account  of 
damages  caused  and  timber  cut,  and  an  order  for  payment 
of  the  same  by  the  defendants  to  himself,  and  general 
relief. 

The  defendants  denied  the  allegations  of  the  plaintiff, 
except  in  so  far  as  he  said  that  they,  the  defendants,  alleged 
the  true  line  between  the  easterly  and  westerly  halves  of 
the  said  lot  2,  to  be  the  line  run  by  James  A.  Bell, 
which  they  affirmed,  and  they  said  that  the  land  in  which 
the  alleged  trespasses  took  place  was  their  land. 

The  case  was  tried  at  London,  on  June  16th,  1883,  before 
Proudfoot,  J. 

Street,  for  the  plaintiff  Springer's  notes  are^not  admis- 
sible as  fixing  the  boundaries  of  these  lots :  O'Connor  v. 
Dunn,  2  A.  K.  247.  As  to  the  possession,  I  refer  to  Bteers 
V.  Shaw,  1  0.  K.  26  ;  Davia  v.  Henderson,  29  U.  C.  R 
344 ;  Shepherdson  v.  McGullough,  46  U.  C.  B.  573.  I  also 
refer  to  K  S.  0.  ch.  146,  sec.  65,  p.  1289. 

Meredith,  Q.C.,  for  the  defendants.  Springer's  notes  are 
evidence  of  everything  contained  in  them :  See  Taylor  on 
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Evid.  7th  ed.,  p.  592.  As  to  possession,  Harris  v.  Muclie, 
7  A.  R.  414,  positively  overrules  Steers  v.  Shaw,  supra. 
But  sufficient  time  has  not  run  :  R.  S.  0.  ch.  108,  sec.  5, 
sub-sec.  7. 

July  19th,  1883.  Proudfoot,  J.— The  plaintiff  in  1867, 
bought  from  the  Hon.  M.  Cameron  the  north-west  quarter 
of  lot  number  two,  in  the  fifth  concession  south  of  conces- 
sion A.  in  the  township  of  Dunwich,  and  went  into  posses- 
sion of  it.  John  McBride  owned  the  north-east  quarter, 
and  the  south-east  quarter  of  the  same  lot.  In  January, 
1868,  the  plaintiff  and  McBride  employed  a  surveyor  J.  P. 
Ball,  to  run  the  line  between  them.  Ball  ran  the  line, 
planted  stakes  at  both  ends,  and  made  a  clearly  blazed 
line  between  them.  Between  the  plaintiff  and  McBride, 
the  line  ran  through  a  wood.  Each  exercised  acts  of 
ownership  by  cutting  wood,  &c.,  up  to  the  line  but  not 
beyond  it.  In  February,  1878,  McBride  procured  a  sur- 
vey to  be  made  by  James  A.  Bell,  and  by  it  he  placed 
the  line  thirty-seven  rods  to  the  west  of  the  Ball  line,  i.  e. 
placed  it  that  distance  within  what  the  plaintiff  now  claims 
as  his  property,  and  in  May,  1878,  McBride  seems  to  have 
threatened  to  take  proceedings  for  the  possession  of  this 
strip,  and  employed  a  lawyer  to  write  to  the  plaintiff,  but 
no  action  was  ever  brought.  McBride  sold  in  July,  1879, 
to  the  defendants. 

I  think  the  plaintiff  is  entitled  to  recover,  both  because 
the  land  in  dispute  forms  part  of  the  north-west  quarter 
of  the  lot,  and  also,  because,  if  it  does  not,  the  plaintiff  has 
been  in  possession  of  it  for  more  than  ten  years. 

On  August  18th,  1797,  Barren  Law  was  instructed  by 
the  Surveyor  General  to  survey  part  of  the  townships 
of  Aldborough,  Dunwich,  and  Dorcliester,  including  the 
locality  now  in  question,  and  to  lay  off  the  lots  twenty- 
nine  chains,  eighty  links  wide,  b}^  sixty-seven  chains  fifty 
links  deep.  He  did  not  complete  the  survey  :  and  on  J\[ay 
4th,  1803,  instructions  were  given  on  behalf  of  the  Sur- 
veyor General  to  William  Hambly  to  complete  the  survey, 
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and  he  did  so.  A  copy  of  his  field  notes  for  the  first  six 
lots  in  the  fifth  concession,  Danwich,  was  put  in  from  which 
it  appears  that  he  put  in  a  black  ash  picket  on  the  boundary 
between  lots  one  and  two,  and  a  tamarac  picket  between 
lots  two  and  three.  He  does  not  specify  the  width  of  the 
lots. 

When  Jesse  P.  Ball  made  his  survey  in  1868,  he  found 
what  he  was  told  was  an  original  post  between  lots  eight 
and  nine,  and  measuring  from  that  to  lot  one,  and  dividing 
equally,  he  proved  that  each  lot  would  be  twenty-nine 
chains  fifty-two  links  wide,  not  much  diflferent  from  the 
width  that  Hambly  was  instructed  to  make  them.  The 
post  between  lots  eight  and  nine  was  not  that  placed  by 
Hambly  as  it  appeared  to  be  only  about  fifteen  years  old 
But  it  had  the  proper  marks  on  it. 

When  James  A.  Bell  made  his  survey  in  1878  he  found 
between  lots  seven  and  eight  a  birch  tree  that  had  been 
marked  by  Hambly:  and  the  distance  of  that  from  lot  one 
would  seem  to  shew  that  the  post  seen  by  Ball,  if  not  the 
post  planted  by  Hambly  between  lots  eight  and  nine  was 
upon  the  site  of  such  a  post.  Bell  did  not  divide  the  dis- 
tance measured  by  him  equally,  but  according  to  a  division 
made  by  one  Springer,  which  gave  to  lot  one  only  twenty 
chains  sixty-six  links.  Had  he  divided  equally,  it  would 
have  placed  the  line  between  the  plaintifi"  and  defendants 
nearly,  if  not  exactly,  on  the  line  surveyed  by  Ball. 

On  July  25th,  1821,  lot  one  was  granted  to  the  Hon. 
Thomas  Talbot,  and  described  as  having  a  width  of  29 
chains,  80  links. 

Springer  was  a  surveyor,  who,  on  July  13th,  1882, 
was  directed  by  the  Surveyor  General,  in  obedience  to  an 
order  in  council  made  on  the  application  of  Thomas  Mercer 
Jones,  Esq.,  one  of  the  commissioners  of  the  Canada  Com- 
pany, to  survey  and  to  re-examine  the  lots  in  Dunwich 
made  over  to  the  Canada  Company,  and  to  fix  the  boun- 
daries of  all  such  where  the  same  had  been  lost. 

An  extract  from  Springer's  field  notes  was  offered  in 
evidence,  in  which  he  states  he  found  an  old  post  between 
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lots  five  and  six,  and  an  old  post  between  lots  two  and  three, 
and  also  a  post  between  lots  one  and  two,  which  would  give 
lot  one  only  twenty  chains  sixty-six  links.  Springer  is 
dead.  But  the  evidence  was  objected  to  because  the  me- 
moranda in  the  notes  did  not  appear  to  have  been  made  by 
Springer  in  the  execution  of  his  duty.  That  he  was  instruc- 
ted merely  to  fix  the  boundaries  of  the  Canada  Company 
lots,  and  none  of  the  six  lots  mentioned  in  the  extract  were 
shown  to  be  Canada  Company  lots,  nor  indeed  was  it 
shown  that  there  were  any  Canada  Company  lots  in  the 
fifth  concession  at  all.  I  think  the  objection  good,  and 
that  the  evidence  was  inadmissible  :  O'Connor  v.  Dunn,  2 
A.  E.  247,  257. 

Excluding  Springer's  notes,  there  is  no  substantial  differ- 
ence between  Ball's  and  Bell's  survey,  as  to  the  extent  of 
line  surveyed,  but  Bell's  division  according  to  Springer's 
survey  cannot  be  supported,  and  I  therefore  think  that 
Ball's  is  to  preferred,  and  that  allots  the  land  in  dispute  to 
the  plaintiff". 

But  I  think  the  plaintiff"  is  also  entitled  because  he  has 
been  in  possession  of  the  land  in  dispute  for  more  than  ten 
years  before  the  trespasses  for  which  action  was  brought* 

Ball's  survey  was  made  in  January,  1868,  and  the  tres- 
pass was  in  January,  1882,  and  the  summons  issued  Jan- 
uary 30th,  1882,  and  from  the  time  of  that  survey  the  plain- 
tiff" occupied  up  to  the  line  marked  when  the  survey  was 
made.  He  exercised  ownership  over  it,  cut  timber  up  to  the 
line  ;  and  the  owners  of  the  adjoining  land  observed  this 
as  the  division  line  between  the  lots  until  the  trespass  com- 
plained of.  This  appears  to  be  a  sufficient  occupation  to 
bring  the  case  within  the  Statute  of  Limitations :  Steers 
V.  Shaw,  1  0.  K.  26. 

Harris  v.  Mudie,  7  A.  R.  414,  was  referred  to  as  in 
effect  overruling  Steers  v.  Shaiu,  but  I  do  not  think  the 
cases  at  all  inconsistent.  Harris  v.  Mudie  was  the  case 
of  mere  trespassers  entering  wrongfully  and  without  colour 
of  right,  while  this  case,  as  also  Steers  v.  Shaw  1  0.  R.  26, 
is  the  case  of  occupation  in  the  honest  belief  of  the  plaintiff 
86 — VOL.  IX  O.R. 
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that  he  was  the  owner,  and  for  more  than  ten  years  appar- 
ently in  the  honest  belief  of  McBride  the  owner  of  the 
adjoining  lot — January  1868  to  February,  1878 — that  this 
was  the  true  dividing  line^between  them. 

I  make  a  few  extracts  from  the  evidence  to  show  the 
kind  of  possession  the  plaintiff  had.  Ball  blazed  a  clear  line 
when  he  surveyed.  The  plaintiff  sold  timber  to  McKillop 
up  to  that  line,  and  the  plaintiff  has  cut  timber  more  or 
less  every  year  up  to  the  line.  McBride  never  cut  on 
the  plaintiff's  side  after  Ball's  survey.  Duncan  McGregor 
worked  for  McBride  in  1869,  making  staves  on  the  land 
adjoining  the  plaintiff 's.  McBride  showed  him  the  Ball 
line,  blazed  and  staked.  He  did  not  cut  over  that  line. 
McKillop  bought  timber  both  from  the  plaintiff  and  Mc- 
Bride ;  made  separate  bargains  with  them  in  1867  ;  had  his 
own  time  to  remove  it.  In  1868  or  1869  he  was  shown  this 
line.  He  took  seven  years  to  remove  what  he  bought. 
He  cut  according  to  Ball's  line.  Jackson  who  assisted 
Ball  to  make  survey,  has  helped  McBride  to  cut  timber, 
and  Ball's  line  was  treated  as  the  boundary.  McBride,  who 
was  examined  on  commission,  says  he  took  Ball's  line  as  a 
guide  in  cutting  timber.  There  was  no  dispute  between 
him  and  the  plaintiff,  as  to  the  boundary  between  the  run- 
ning of  Ball's  and  the  running  of  Bell's  line. 

The  injunction  that  has  been  obtained  will  be  made  per- 
petual, and  it  is  referred  to  the  Master  at  London  to  take 
an  account  of  the  damages  caused  to  the  plaintiff  by  the 
trespasses  of  the  defendants,  and  of  the  value  of  the  tim- 
ber cut  by  the  defendants,  and  they  are  to  pay  the 
same  forthwith  after  report. 

The  plaintiff  is  entitled  to  his  costs  to  the  hearing,  the 
costs  of  taking  the  account  are  to  follow  the  resuH . 


A.  H.  F.  L. 
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Chatterton  V.  Crothers. 

Building  contract — Penalty  or  liquidated  damages. 

To  an  action  for  the  balance  due  under  a  building  contract,  the  defendant 
set  up  as  a  defence  that  by  the  contract  the  plaintiff  was  to  build  the 
house  and  have  the  same  completely  finished  and  ready  for  the  defendant's 
occupation  by  a  nained  date,  "under  a  penalty  of  $5  per  day,"  to  be 
paid  by  the  plaintiff  to  the  defendant  for  each  and  every  day  the  work 
on  the  said  house  remained  unfinished  after  the  said  date;  alleging  that 
the  work  remained  unfinished  after  the  said  date  for  a  certain  number 
of  days,  making  an  amount  which  the  defendant  claimed  to  deduct 
from  the  contract  price. 

Held,  on  demurrer,  defence  good  :  that  the  |5,  though  called  a  penalty, 
were  in  fact  liquidated  damages. 

Qucere,  whether  a  demurrer  was  the  proper  mode  of  raising  the  question 
as  some  damages  would  be  recoverable. 

The  statement  of  claim  was  for  a  sum  of  $309.25,  the 
balance  due  under  a  building  contract  entered  into  between 
the  plaintiff  and  the  defendant. 

The  statement  of  defence  set  out  the  contract  which  was 
under  seal,  whereby  the  plaintiff  agreed  to  build  the  house, 
and  have  it  built  in  accordance  with  the  terms  and  con- 
ditions embraced  in  certain  specifications  annexed  to  the 
said  agreement,  and  erected  and  completely  finished  and 
ready  for  the  occupation  by  the  defendant  on  the  1st  Sep- 
tember, 1884,  under  a  penalty  of  $5  per  day,  to  be  paid  by 
the  plaintiff  to  the  defendant  for  each  and  every  day  the 
work  on  the  house  remained  unfinished  after  the  1st 
September ;  claiming  that  the  house  remained  unfinished 
until  the  8th  November,  being  for  sixty  days  after  the 
1st  September,  whereby  the  plaintiff  under  and  by  virtue 
of  the  agreement  became  and  was  entitled  to  pay  the  defen- 
dant the  sum  of  $300,  being  $5  per  day  for  sixty  days' 
delay  after  the  said  1st  September,  1884:  that  with  full 
knowledge  of  the  said  delay,  and  on  or  about  the  17th 
January,  1885,  the  plaintiff  and  the  defendant  met  to  have 
a  settlement  after  the  house  was  completelj^  finished  for 
the  price  of  the  house  nnder  the  agreement,  and  the  defen- 


684 


THE  ONTARIO  EEPORTS,  1885. 


[YoI. 


dant  then  notified  the  plaintiff  that  he  would  deduct  from 
the  price  the  sum  of  $309.25,  being  S300  for  said  delay,  and 
$9.25  agreed  to  be  deducted  for  certain  defects  in  said 
work :  that  a  calculation  having  been  made,  the  plaintiff 
accepted  from  the  defendant,  and  defendant  paid  to  the 
plaintiff,  the  sum  of  $56.32  in  full  of  the  balance  then  due 
of  the  price  of  the  house,  thus  allowing  to  the  defendant 
the  sum  so  agreed,  &c.,  to  be  paid  as  a  penalty  and  for- 
feiture. 

To  this  statement  of  defence  the  plaintiff  demurred  on 
the  grounds : 

1.  That  the  provision  in  the  event  of  delay  must  be  con- 
strued as  a  penalty,  and  not  as  liquidated  damages ;  and 
that  the  defendant  was  not  entitled  under  the  agreement 
to  deduct  the  sum  of  $300. 

2.  That  there  is  no  allegation  that  the  defendant  sus- 
tained any  damages  by  the  alleged  default,  which  would 
have  to  be  the  subject  of  a  counter  claim. 

3.  That  the  defendant  attempts  to  shew  that  the  plain- 
tiffs accepted  the  sum  of  $56.39  in  payment  of  the  sum  of 
$365.64,  whereas  .a  smaller  sum  can  never  be  pleaded  as 
paid  in  full  satisfaction  of  a  larger  liquidated  sum. 

The  defendant  gave  notice  that  on  the  argument  of  the 
demurrer  he  would  apply  for  an  amendment,  if  necessary, 
setting  up  that  defendant  sustained  damage  by  reason  of 
such  default,  and  that  the  settlement  was  made  with  full- 
knowledge  thereof. 

On  May  12,  1885,  the  demurrer  was  argued. 

Lash,  Q.C.,  for  the  demurrer. 
Mclntyre,  Q.C.,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

July  7,  1885.  Rose,  J. — This  is  a  demurrer  by  the 
plaintiff  to  the  statement  of  defence,  setting  up  in  answer 
to  a  claim  for  the  amount  of  a  building  contract,  a  claim 
for  liquidated  damages. 
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In  Knowlton  v.  McKay,  29  C.  P.  601,  the  present  Chief 
Justice  of  Ontario  stated  his  doubts  as  to  demurrer  beinor 
the  proper  mode  of  raising  the  question,  as  some  damages 
would  be  recoverable. 

Passing  this  difficulty  by,  I  have  considered  the  question 
raised. 

The  agreement  as  pleaded  was  to  build  a  house,  and  to 
have  the  same  completely  finished  and  ready  for  the  occu- 
pation of  the  defendant  on  the  1st  of  September,  1884, 
under  a  penalty  of  %d  per  diem,  to  be  paid  by  the  plain- 
tiff to  the  defendant  for  each  and  every  day  the  work  on 
the  said  house  remained  unfinished  after  the  said  1st  of 
September,  1884. 

I  have  examined  the  following  authorities,  amongst 
others  cited  :  Gilmour  v.  Hall  10  U.  C.  R.  309  ;  McPhee  v. 
Wilson,  25  U.  C.  R.  169  ;  Archbold  v.  Wilson,  32  U.  0.  R. 
590 ;  Hamilton  v.  Moore,  33  U.  C.  R.  100  ;  Scott  v.  Dent, 
38  U.  C.  R.  30;  Knoivlton  v.  McKay,  29  C.  P.  601 ;  Craig 
v.  Dillon,  6  A.  R.  116. 

It  is  clear  the  use  of  the  phrase  penalty  "  or  "  liqui- 
dated damages,"  does  not  decide  the  question. 

I  am  unable  to  distinguish  this  case  from  Gilmour  v. 
Hall,  10  U.  C.  R.  309.  I  think  Mr.  Lash  hardly  argued 
that  there  was  a  distinction,  but  urged  that  Archbold  v. 
Wilson,  32  U.  C.  R.  590,  was  in  conflict. 

In  Archbold  v.  Wilson,  the  present  Chief  Justice  of  the 
Queen's  Bench  Division  presided  at  the  trial,  and  in  term 
adhered  to  his  opinion,  that  the  claim  was  for  a  penalty. 

Richards,  C,  J.,  was  absent,  and  Morrison,  J.,  was  of  the 
opinion  that  the  claim  was  for  liquidated  damages.  The 
rule  therefore  dropped. 

In  that  case  the  contract  was  for  two  houses,  to  be  ready 
for  lathing  by  the  10th  of  October,  for  the  painter  by  the 
10th  of  November,  and  fully  completed  by  the  24tli  of 
November,  under  a  penalty  of  $20  a  week  as  liquidated 
damages  for  every  week  beyond  the  time. 

Although  in  the  statement  of  the  case  it  is  said  tliat  tlie 
learned  Judge  at  the  trial  held  the  claim  to  be  for  a  penalty 
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as  it  applied  to  two  houses,  it  seems  to  me  he  must  have 
considered  it  in  the  light  of  work  on  two  houses  to  be 
done  in  different  stages  at  different  times,  and  one  penalty 
provided,  because  Gilmour  v.  Hall,  10  U.  C.  R.  809,  was 
cited,  though  not  referred  to  in  the  judgment  of  Morrison,  J. 

The  difficulty  might  be  to  say  whether  the  claim  would 
be  $20  for  each  or  both  houses  a  week ;  or  whether  it  was 
$20  a  week  after  the  10th  of  October,  another  $20  after 
the  10th  of  November,  and  a  further  $20  after  the  24th  of 
November.  However  that  may  have  been,  the  facts  in  that 
case  are  not  the  same  as  here. 

I  do  not  find  Archhold  v.  Wilson,  32  U.  C.  R.  590,  which 
was  decided  in  Easter  Term,  1872,  referred  to  in  Hamilton 
V.  Moore,  33  U.  C.  K  100,  decided  in  the  following  Michael- 
mas term,  and  in  which  the  same  learned  Judge  before 
whom  the  former  case  was  tried,  delivered  a  strong  judg- 
ment, holding  the  claim  to  be  for  liquidated  damages  in  a. 
case  no  stronger  for  the  plaintiff,  so  far  as  I  can  see,  than 
the  present  one,  unless  an  agreement  to  complete  a  building, 
can  be  distinguished  from  an  agreement  to  do  certain  iron 
work  on  a  building;  and  I  do  not  think  on  the  cases  it  can 
be  distinguished. 

There  was  another  question  raised  by  the  decision  as  to 
the  right  of  the  defendant  to  plead  acceptance  of  a  smaller 
sum  in  payment  of  a  larger. 

The  action  was  begun  prior  to  March  30th,  1885,  the 
day  of  the  coming  into  force  of  48  Vic.  ch.  13,  sec.  6,  (O.) 

This  question  disappears,  if  I  am  correct  in  the  view  I 
have  taken  of  the  first,  as  the  pleadings  show  payment  of 
the  balance  after  deducting  the  liquidated  damages. 

The  demurrer  must  be  overruled,  with  costs  in  the  cause 
in  any  event  to  the  defendant. 


Judgment  f 07'  defendant. 
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Wilson  v.  Woods. 

Slander- — Justification — Restriction  to  mitigation  of  damages — Pleading , 

To  an  action  of  slander,  the  defendant  set  up  as  a  defence  facts  which 
amounted  to  a  justification,  but  restricted  their  effect  to  the  mitigation 
of  the  damages  : 

Held,  this  constituted  a  good  defence. 

The  statement  of  claim  alleged :  1.  On  or  about,  &c., 
that  the  defendant  in  a  conversation  with  one  Ezra 
Rathbun  and  others  at  the  Exhibition  grounds  in  the  city 
of  London,  falsety  and  maliciously  spoke  and  published 
the  words  following,  that  is  to  say,  setting  out  the  slander 
complained  of,  which,  omitting  some  of  the  explanatory 
averments,  was  as  follows:  "He  (plaintiff)  has  robbed  him 
(Isaac  Saul)  out  of  the  whole  affair,  and  the  only  thing  he 
could  do  would  be  to  send  him  to  the  penitentiary,  meaning 
thereby  that  the  plaintiff  had  feloniously  stolen  or  embezzled 
certain  moneys  from  the  said  Isaac  Saul." 

The  second  clause  in  the  statement  of  claim  set  out  that: 
"  The  plaintiff  is  a  solicitor  and,  as  such  solicitor,  was 
retained  and  instructed  by  one  Isaac  Saul  to  let  certain 
farming  lands  and  collect  the  rents  and  profits  thereof  for 
and  on  behalf  of  the  said  Isaac  Saul ;  and  the  defendant 
*  *  falsely  and  maliciously  spoke  and  published  of  the 
plaintiff  in  relation  to  ^his  said  business.  *  *  *  He 
(meaning  the  said  Isaac  Saul)  could  not  get  anything  from 
Mr.  Wilson  (meaning  the  plaintiff)  who  has  been  collecting 
the  rents  for  Mr.  Saul ;  he  has  never  made  any  returns  to 
Mr.  Saul;  he  has  used  all  the  money  himself;  he  has 
robbed  him  out  of  the  whole  affair,  and  the  only  thing  ho 
could  do  would  be  to  send  him  to  the  penitentiary',  meaning 
thereby  that  the  plaintiff  was  guilty  of  fraudulent  and 
felonious  conduct  in  his  said  business." 

The  defendant  denied  all  the  allegations  contained  in  the 
plaintiff's  statement  of  claim,  and  in  the  second  paragraph 
said,  "  If  the  plaintiff  establishes  that  the  defendant  spoke 
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and  published  of  the  plaintiff  the  words  charged  or  any 
of  them,  the  defendant  in  mitigation  of  damages  says 
that  Isaac  Saul,  the  defendant's  brother-in-law  about  fif- 
teen years  ago  departed  from  this  Province  to  live  in 
British  Columbia,  and  left  the  plaintiff  in  full  charge  and 
control  of  all  his  real  and  personal  estate  in  this  Province : 
that  during  all  that  time  the  said  Saul  was  unable  to  get 
any  satisfactory  statement  of  his  affairs  from  the  plaintiff : 
that  on  or  about  the  month  of  July  last  past  the  defen- 
dant's sister,  wife  of  the  said  Saul,  returned  to  the  Pro- 
vince with  instructions  from  her  husband,  the  said  Saul, 
to  get  a  statement  of  his  affairs  from  the  said  plaintiff  and 
effect  a  settlement  with  him  :  that  for  the  space  of  eight 
weeks  the  said  Mrs.  Saul  constantly  endeavoured  to  get  a 
statement  from  the  plaintiff  of  her  husband's  affairs,  but 
without  avail ;  and  the  said  Isaac  Saul  was  compelled,  at 
great  inconvenience  and  expense,  to  return  to  this  Province 
for  the  purpose  of  compelling  the  said  plaintiff  to  make  a 
statement  of  his  said  affairs  and  of  the  money  accrued 
and  disbursed  by  him  during  the  said  time  for  and  on 
behalf  of  the  said  Saul :  that  upon  his  return  the  said 
Saul  found  that  the  said  plaintiff  had  received  from  one 
James  Arnold,  a  tenant  of  the  said  Saul,  the  sum  of  $600, 
or  thereabouts,  for  which  the  defendant  was  unable  to 
account;  and  also  had  received  other  sums  of  money 
which  he  had  converted  to  his  own  use ;  and  the  said  Saul 
has  never  been  able  to  obtain  from  the  plaintiff*  payment 
of  the  said  sums  of  money  so  received  by  him." 

To  this  the  plaintiff  demurred  on  the  ground  that  it 
disclosed  no  defence. 

(7Zeme?7^,  for  the  demurrer. 
Aylesworth,  contra. 

July  9,  1885.  RosK  J. — This  is  a  demurrer  to  a  clause 
in  the  statement  of  defence  to  an  action  for  slander. 

As  the  demurrer  admits  all  the  statements  of  fact,  it 
will  be  necessary  to  consider  what  effect  such  admissions 
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have  upon  the  plaintiff's  case,  and  whether  the  plaintiff 
has  not  thereby  admitted  the  truth  of  all  the  statements 
alleged  by  him  to  have  been  made  by  the  defendant. 

In  the  first  clause  or  paragraph  of  the  statement  of 
claim,  the  statements  alleged  are :  "  He  has  robbed  him 
out  of  the  whole  affair."  "  The  only  thing  he  could  do 
would  be  to  send  him  to  the  penitentiary ;"  the  inuendo, 
theft  or  embezzlement. 

If  he  has  received  the  rents,  refused  to  account,  appro- 
priated them  to  his  own  use,  and  left  his  brother-in-law 
to  find  out  the  misappropriations  by  personal  investiga- 
tion, has  the  plaintiff  not  robbed  his  brother-in-law  out  of 
the  whole  affair,  using  the  word  robbery  in  its  colloquial 
and  not  its  technical  sense,  and  ought  he  not  to  be  sent  to 
the  penitentiary?  Would  not  a  jury  on  such  evidence  be 
bound  to  find  him  guilty  of  larceny,  or  more  correctly, 
embezzlement  ? 

Take  the  second  paragraph.  Is  it  not  by  such  admis- 
sions proven  that  Saul  "  could  not  get  anything  from  Mr. 
Wilson  w^ho"  &c. :  that  the  plaintiff  "  has  never  made  any 
return  to  Mr.  Saul : "  "  has  used  all  the  money  himself ;  " 
"  has  robbed  him  (meaning  the  said  Isaac  Saul)  out  of  the 
whole  affair,"  and  if  so  would  not  the  only  proper  thing 
for  Saul  to  do  be  "to  send  him  to  the  Penitentiary,"  and 
would  not  the  plaintiff  be  "guilty  of  fraudulent  and 
felonious  conduct  in  his  said  business  ? " 

Mr.  Harris  on  the  Principles  of  the  Criminal  Law, 
3rd  ed.,  p.  223,  has  stated  the  requisite  evidence  to  shew 
-embezzlement ;  and,  on  p.  236,  it  is  said  :  "  But  where  it 
is  the  prisoner's  duty,  at  stated  times,  to  account  for  and 
pay  over  to  his  employer  the  money  received  during  those 
intervals,  his  wilfully  omitting  to  do  so  is  embezzlement, 
and  equivalent  to  a  denial  of  the  receipt  of  them" :  citing 
Regina  v.  Jackson,  1  C.  &  K.  384. 

Does  not  the  plaintifi'  admit  quite  sufficient  to  warrant 
a  verdict  of  guilty  of  embezzlement  ? 

The  introduction  of  the  words  "  in  mitigation  of 
•damages  "  into  the  statement  of  defence  has  given  ground 
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for  argument  as  to  the  effect  of  the  pleading.  Without 
them  I  should  have  thought  the  defendant  had  intended 
to  set  out  facts  shewing  the  truth  of  the  statements,  i.e., 
had  pleaded  justification. 

I  cannot  see  that  the  introduction'  of  these  words 
entitles  the  plaintiff  to  have  the  pleading  struck  out  of  the 
record. 

It  seems  to  be  admitted  or  assumed  in  Scott  v.  Sampson, 
9  Q.  B.  D.  491,  that  damages  may  now  be  pleaded  to. 

I  refer  to  the  judgment  of  Cave,  J.,  where  speaking  of 
a  defendant  being  allowed  to  give  evidence  of  plain- 
tiff's reputation  to  shew  that  he  is  not  a  man  who  has  a 
right  to  ask  large  damages  for  the  injury  of  a  worthless 
thing,  said  at  p.  503:  "It  is  said  that  the  admission  of  such 
evidence  will  be  a  hardship  upon  the  plaintiff,  who  may 
not  be  prepared  to  rebut  it ;  and  under  the  former  practice, 
where  the  damages  could  not  be  pleaded  to,  and  general 
evidence  of  bad  character  was  allowed  to  be  given  under  a 
plea  of  not  guilty,  there  was  something  in  this  objection, 
which,  however,  is  removed  under  the  present  system  of 
pleading,  which  requires  that  all  the  material  facts  shall 
be  pleaded,  and  a  plaintiff  who  has  notice  that  general 
evidence  of  bad  character  will  be  adduced  against  him,, 
can  have  no  difficulty  whatever,  if  he  is  a  man  of  good 
character  in  coming  prepared  with  friends  who  have 
known  him  to  prove  that  his  reputation  has  been  good." 

Matthew,  J.,  held,  at  p.  495,  that  even  if  the  evidence 
were  material,  i.  e.,  in  reduction  of  damages,  it  was  pro- 
perly rejected,  as  "  as  there  had  been  no  notice  upon  the 
statement  of  defence  in  this  case  that  the  evidence  would 
be  offered  at  the  trial." 

And  Cave,  J.,  at  p.  507,  said:  "  The  defendant  proposed 
to  prove  certain  facts  which  he  alleged  were  material,  but 
these  facts  were  not  stated  or  referred  to  in  the  pleadings 
as  required  by  Order  xix.  R.  4,  and  it  appears  to  me  that 
on  that  ground  their  rejection  might  have  been  supported^ 
had  they  been  material,  which,  however,  as  I  have  said,  I 
think  they  were  not." 
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The  result  of  Scott  v.  Sampson,  seem  to  me  to  be,  that  if 
a  defendant  is  at  liberty  to  offer  at  the  trial  evidence  which, 
although  not  constituting  a  defence  to  the  action,  may 
afford  ground  for  the  reduction  or  mitigation  of  the  dam- 
ages, such  as  in  an  action  of  libel  and  slander  evidence  of 
the  plaintiff's  bad  reputation,  evidence  shewing  want  of 
malice,  and  other  like,  he  is  not  only  at  liberty,  but  it  is 
his  duty  under  Rule  128  0.  J.  A.,  corresponding  to  Order 
19,  Rule  4,  in  England,  to  give  notice  upon  the  record  of 
his  intention  to  do  so. 

In  Livingston  v.  Trout,  9  0.  R.  488, 1  had  before  me  on 
demurrer  an  example  of  a  statement  of  defence  containing 
notice  of  facts  which  I  thought  oucrht  to  remain  on  the 
record  as  tending  in  some  degree  to  rebut  malice,  or  rather 
as  explaining  a  circumstance  which,  without  explanation, 
might  have  been  some  evidence  of  malice. 

I  am  of  the  opinion  therefore  that  the  paragraph  de- 
murred to  is  not  objectionable.  1.  Because  it  sets  out 
facts  which  amount  to  a  justification:  and  2.  If  the  defen- 
dant entitled  to  plead  such  facts  as  a  justification  choses 
to  restrict  their  effect  to  the  mitigfation  of  the  damages  he 
may  do  so,  and  the  plaintiff  cannot  complain. 

The  demurrer  must  be  overruled,  with  costs  in  the  cause 
to  the  defendant  in  any  event. 


Judgment  for  the  defendant. 
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[COMMON  PLEAS  DIVISION.  ] 

The  Stevens,  Turner,  and  Burns  Foundry  and 
General  Manufacturing  Company,  Limited  v. 
Samuel  Barfoot. 

Fixtures — Chattel  Mortgage — Affidavit  of  bona  fides — Sale  of  goods — R.S.O. 
ch.  119,  sees.  1,  2. 

The  maxim  quicquid  plaiitatur  solo,  solo  cedit  lias  no  weight  or  application 
when  the  land  to  which  the  chattels  are  affixed,  is  that  of  a  stranger, 
and  not  of  the  party  affixing  them,  and  in  such  case  the  wrong-doer  can 
neither  rightfully  nor  wrongfully  giv3  to  the  owner  of  the  land  a  title  to 
the  chattels. 

The  plaintiffs  sold  a  portable  saw-mill,  engine,  boiler,  &c. ,  to  0.  &  K. ,  but 
the  property  and  right  of  j)ossession  were  not  to  pass  until  payment  of 
the  price,  0.  &  K.  used  the  mill,  &c.,  as  a  portable  mill,  for  which  they 
were  designed,  and  then  under  the  belief  that  they  were  the  purchasers  of 
certain  land  from  the  Canada  Company  through  the  company's  agent, 
erected  the  mill,  &c.,  thereon,  so  as  to  assume  a  permanent  character. 
It  appeared,  however,  that  the  agent  had  no  power  to  sell,  and  the  land 
was  afterwards  sold  to  the  defendant,  Onthe  12th  November,  1883,  prior' 
to  the  defendant's  purchase,  the  defendant  took  from  0.  &  K.  a  mortgage 
on  the  land  to  secure  an  alleged  indebtedness  to  him  ;  and  on  the  15th 
November  a  chattel  mortgage  on  the  above  chattels.  The  latter  mort- 
gage didnot  state  the  amount  of  tlie  indebtedness  ;  and  the  affidavit  of 
bona  fides  was  equallj""  defective,  as  it  merely  stated  that  the  mortgagors 
"are  fully  indebted  to  me,"  the  mortgagee,  "  in  a  large  sum  of  money," 
no  Slim  being  mentioned.  On  the  27th  November,  on  the  boiler  being 
exchanged  for  another  one,  0.  &  K.  gave  plaintiffs  a  chattel  mortgage 
thereon.  There  was  a  misdescription  therein  as  to  the  number  of  flues 
of  the  boiler,  and  as  to  the  land  on  which  it  was  situated.  The  defen- 
dant having  claimed  the  mill,  &c. ,  as  against  the  plaintiffs. 

Held,  that  the  plaintiffs  were  entitled  to  recover  damages  not  only  for 
the  goods  owned  by  them,  but  also  for  the  boiler  under  their  chattel 
mortgage,  for  though  it  was  subsequent  to  the  defendant's,  the  latter 
was  void  as  against  the  plaintiffs,  the  amount  of  indebtedness  existing 
or  created  by  the  mortgage  not  being  mentioned  therein,  and  in  the 
affidavit  of  bona  fides  as  required  by  the  first  and  second  sections  of 
R  S.  0.  ch.  119. 

Held,  also,  that  parol  evidence  was  admissible  to  shew  that  the  boiler  in 
question  was  the  one  mortgaged. 

This  was  an  action  tried  before  Cameron,  C.  J.,  with- 
out a  jury,  at  London,  at  the  Spring  Assizes  of  1885. 

McGee  (of  London)  for  the  plaintiifs. 
Wilson  (of  Chatham)  for  the  defendants. 

The  plaintiffs'  cause  of  action  was  the  alleged  conversion 
by  the  defendant  of  one  portable  twenty -five  horse  power 
engine;  one  portable  No,  2  saw  mill  and  attachments  ;  one 
raincounter,  and  a  portable  fifty  horse  power  boiler. 
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All  the  articles,  except  the  boiler,  were  sold  by  the 
plaintiffs  to  Messrs.  Overton  &  Kennedy,  who,  after  using 
them  for  sometime  as  a  portable  saw  mill  for  which  they 
were  designed,  removed  them  to  a  lot  of  land  the  title  to 
which  was  vested  in  the  Canada  Company,  and  there 
erected  them  so  as  to  assume  a  stationary  and  not  port- 
able character. 

The  goods  were  sold  to  Overton  &  Kennedy  upon  the 
terms  that  the  title,  ownership,  and  right  of  possession 
should  not  pass  from  the  plaintiffs  to  the  said  Overton  & 
Kennedy  until  certain  notes  which  they  had  given  on 
account  of  the  price  should  be  fully  paid. 

The  boiler  was  obtained  from  Doty  &  Son  by  Overton 
&  Kennedy  in  exchange  for  a  boiler  which  they  purchased 
with  the  engine  and  machinery  from  the  plaintiffs.  The 
plaintiffs  seized  their  own  boiler  when  Overton  &  Kennedy 
attempted  to  make  the  exchange ;  and  the  latter  then 
agreed,  on  the  plaintiffs  consenting  to  the  exchange,  to 
give  a  chattel  mortgage  on  the  new  boiler.  The  mortgage 
was  given  on  the  27th  November,  1883,  and  therein  the 
boiler  was  described  as  one  tubular  boiler  with  seventy- 
nine  inch  flues,  twelve  feet  long,  fifty-four  inches  in  diame- 
ter, and  fifty  horse  power,  made  by  John  Doty  &  Son, 
situate  on  lot  No.  16  in  9th  concession  of  the  township  of 
Tilbury  West.  The  description  was  erroneous  in  respect 
to  the  number  of  flues  and  the  lot  on  which  it  was  situate, 
it  being  in  fact  on  lot  16  in  the  8th  concession. 

Overton  &  Kennedy  put  up  buildings  on  the  south  half 
of  the  said  lot  16,  in  the  8th  concession  of  the  said  town- 
ship, and  put  in  the  machinery  of  the  saw  mill  that  they 
had  used  before  as  a  portable  mill,  under  the  impression 
that  they  were  entitled  to  become  the  owners  of  the  land 
by  reason  of  an  agreement  entered  into  by  them  with  an 
agent  of  the  Canada  Company  for  the  purchase  of  the 
same.  It  turned  out  the  agent  was  not  empowered  to 
sell,  and  the  agreement  made  by  him  was  not  recog- 
nized by  the  company,  who  subsequently  sold  the  land  to 
the  defendant. 
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Previous  to  the  defendant  becoming  the  purchaser  of  the 
land,  he  took  from  Overton  &  Kennedy  a  mortgage  on  the 
land,  bearing  date  12th  November,  1883,  to  secure  an 
alleged  large  indebtedness  from  them  to  the  defendant. 
And  afterwards,  on  the  15th  day  of  November,  1883,  the 
defendant  took  from  them  a  chattel  mortgage  upon  pro- 
perty described  as  one  mil]  and  machinery  ;  one  frame 
house  twenty  feet  by  twenty-eight  feet,  and  kitchen  thereto 
annexed  twenty-four  feet  by  sixteen  feet,  one  story  and  a 
half  high,  with  brick  chimneys ;  one  frame  stable  forty  feet 
by  twenty  feet,  fifteen  feet  high  ;  and  other  property,  not 
necessary  to  be  enumerated,  situate  on  the  south  half  of 
lot  16  in  the  8th  concession  of  the  said  township  of  Tilbury 
West.     This  mortgage  contained  a  proviso  making  the 
same  void  if  the  moi^tgagors  should  well  and  truly  pay  to 
the  mortgagee  "  the  hdl  sum  of  the  indebtedness  now  exist- 
ing or  hereafter  to  he  contracted  as  aforesaid"  with  interest 
at  the  rate  of  twelve  per  cent,  per  annum,  the  said  indebt- 
edness to  become  due  and  payable  on  or  before  the  expira- 
tion of  one  year  from  the  date  thereof.    The  mortgage  was 
expressed  to  be  made  in  consideration  of  the  premises  and 
of  $1.00  paid  by  the  mortgagee  to  the  mortgagors,  and  con- 
tained a  recital:  "  Whereas  the  said  mortgagors  are  largely 
liable  and  indebted  to  the  said  mortgagee  ;  and  whereas  the 
said  mortgagee  has  demanded  further  security  for  the  said 
indebtedness,  and  for  further  advances  which  may  be 
hereafter  made  by  the  said  mortgagee  to  the  said  mort- 
gagors ;  and  whereas  the  said  mortgagors  have  agreed  to 
execute  these  presents  as  collateral  security  for  'he  said 
indebtedness,  and  any  further  advances  hereafter  to  be 
made  as  aforesaid." 

The  affidavit  of  bona  fides  made  by  the  mortgagee  set 
forth  that  the  mortgagors  in  the  mortgage  mentioned  "  are 
justly  indebted  to  me,  this  deponent,  in  a  large  sum  of 
money  ;  and  it  is  expressly  understood  and  agreed  between 
the  said  mortgagors  and  this  deponent  that  the  said  mort- 
gage is  to  be  a  continuing  collateral  security  for  any  and 
all  indebtedness  now  due  or  hereafter  incurred  by  the  said 
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Diortgagors  to  me  this  deponent ;  and  that  the  said  bill  of 
sale  by  way  of  mortgage  was  executed  in  good  faith  and 
for  the  express  purpose  of  securing  the  payment  of  the 
money  so  justly  due  or  accruing  due  as  aforesaid,  and  not 
for  the  purpose  of  protecting  the  goods  and  chattels  men- 
tioned in  the  said  bill  of  sale  by  way  of  mortgage  against 
the  creditors  of  the  said  William  Kennedy  and  George 
Overton,  the  mortgagors  therein  named,  or  of  preventing 
the  creditors  of  such  mortgagors  from  obtaining  payment 
of  any  claim  against  them." 

The  mortgage  to  the  plaintiffs  and  that  to  the  defendant 
were  duly  filed  in  the  office  of  the  clerk  of  the  County 
Court  in  the  county  of  Essex. 

The  plaintiffs  had  never  been  paid  for  the  goods. 

The  plaintiffs  duly  -proved  a  demand  of  the  engine, 
boiler,  and  machinery,  and  a  refusal  by  the  defendant  to 
deliver  them  up. 

The  defendant  claimed  the  right  to  hold  all  the  articles 
as  fixtures  affixed  to  the  said  lot  of  land  in  respect  of  the 
conveyance  of  the  land  by  the  Canada  Company  to  him, 
and  also  by  reason  of  his  chattel  mortgage ;  and  contended 
that  the  plaintiffs'  mortgage  on  the  boiler  was  void  by 
reason  of  the  erroneous  description  given  therein  of  the 
said  boiler. 

The  learned  Chief  Justice  delivered  the  following  judg- 
ment : 

August  21, 1885. — Cameron,  C.  J. — The  first  question  to 
be  determined  is,  what  is  the  legal  effect  of  the  mortgagors 
having  put  up  their  mill  and  machinery  on  the  land  of  the 
Canada  Company.  If  the  mortgagors'  intention  in  the  act 
of  erection  alone  is  to  be  considered,  I  should  have  little 
hesitation  in  finding  that  in  putting  up  their  saw  mill  they 
did  so  with  the  intention  of  permanently  improving  the 
land  ;  and  so,  as  between  them  and  the  defendant,  under 
the  mortgage  of  the  land  to  him,  the  engine,  boiler,  and 
machinery  would  |)ass  as  fixtures.  But  this  is  not  all  that 
is  to  be  considered  in  the  determination  of  >the  rights  of 
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the  plaintiffs  and  defendant.  The  effect  of  the  maxim 
quicquid  plantatur  solo,  solo  cedit,  has  recently  received  a 
good  deal  of  attention. 

In  Joseph  Hall  Manufacturing  Co.v.  Hazlett,^  0.  R.  465, 
the  seller  of  machinery  under  an  agreement  similar  to  the 
one  in  question  here,  was  held  entitled  to  recover  against  the 
owner  of  the  land  to  which  the  machinery  had  been  affixed 
by  a  tenant  in  a  manner  undistinguishable  from  the  way 
in  which  the  engine  and  boiler  were  attached  in  the  present 
case.  The  lessee  after  purchasing  the  machinery  put  it  in 
a  mill  he  built  on  leased  land.  The  term  became  forfeited, 
and  the  lessor  entered  for  the  alleged  forfeiture  and  demised 
again  the  land  with  the  machinery  upon  it  to  a  third 
party. 

The  authorities  were  also  very  fully  reviewed  by  Mr. 
Justice  Proudfoot  in  Thomas  v.  Inglis,  7  0.  E.  588,  where 
the  decision  is  strongly  in  favour  of  the  plaintiffs'  right  to 
maintain  this  action. 

It  seems  to  me  the  maxim  can  have  no  weight  or  appli- 
cation where  the  property  affixed  is  that  of  a  stranger,  and 
not  of  the  party  affixing  it.  When  a  stranger  owns  the 
goods,  the  wrot]gdoer  can  neither  rightfully  nor  wrong- 
fully give  a  title  to  such  goods  to  the  owner  of  the  soil  by 
affixing  them  so  as  to  become  part  of  the  soil. 

This  would  appear  to  be  only  common  sense  as  well  as 
common  justice  ;  and  if  the  owner  of  the  soil  seeks  to  retain 
that  which  has  been  improperly  affixed  to  his  land  by  one 
who  had  not  the  legal  title  to  the  thing  so  affixed,  he  must 
pay  for  it. 

The  taking  of  the  chattel  mortgage  by  the  defendant 
from  Overton  &  Kennedy,  though  they  had  previously' 
taken  a  mortgage  of  the  land,  makes  this  case  stronger 
against  the  defendant  than  it  would  be  against  the  Canada 
Company,  who,  I  am  of  opinion,  could  not  be  allowed  to 
assert  dominion  over  the  property  in  question  without 
making  compensation  to  the  plaintiffs. 

The  title  to  the  boiler  stands  upon  somewhat  different 
footing.    The  defendant's  mortgage  precedes  the  plaintiffs' 
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in  point  of  time,  and,  if  not  defective  under  the  provisions 
of  the  Chattel  Mortgage  Act,  R.  S.  O.  ch.  119,  it  would 
give  to  the  defendant  a  stronger  title  than  the  plaintiffs. 

The  plaintiffs  allege  it  to  be  invalid  against  them  as 
subsequent  mortgagees  by  reason  of  a  defect  in  the  affidavit 
of  bona  fides. 

The  second  section  of  the  Act  requires  that  the  mort- 
gagee's affidavit  shall  state  that  the  mortgagor  is  justly  and 
truly  indebted  to  the  mortgagee  in  the  sum  mentioned 
therein.  The  mortgage  of  the  defendant  does  not  state 
the  amount  of  the  indebtedness,  and  the  affidavit  is  not 
more  definite.  If  the  mortgage  does  not  state  an  indebted- 
ness it  would  not  be  possible  for  the  mortgagee's  affidavit 
to  comply  with  the  statute  ;  and  if  the  affidavit  does  not 
meet  the  requirements  of  the  Act,  under  sec  4,  the  mort- 
gage is  made  void. 

That  section  declares  that  in  case  such  mortgage  and 
affidavits  are  not  registered  as  provided,  the  mortgage  shall 
be  absolutely  null  and  void. 

So  reading  the  first  and  second  sections  together,  it  is 
clear  the  mortgage  must  mention  the  amount  of  indebted- 
ness existing  or  created  by  the  mortgage.  For  while  the 
first  section  says  nothing  about  amount,  the  second  imper- 
atively requires  the  statement  in  the  affidavit  of  the  sum 
mentioned  in  the  mortgage. 

I  do  not  quite  see  why  a  mortgage  might  not  be  given 
to  secure  the  return  of  a  horse,  tent,  or  valuable  painting  ; 
and  yet  I  do  not  see  how  a  mortgage  executed  for  that 
purpose  should  be  required  to  mention  any  sum.  If  such 
a  case  should  arise,  it  may  be  questioned  whether  the 
mortgage  would  come  within  the  operation  of  the  Act  at 
all ;  but  certainly  a  want  of  notice  of  such  an  incumbrance 
would  be  as  prejudicial  to  a  person  dealing  with  a  mort- 
gagor as  the  want  of  the  statement  of  a  precise  sum  in  the 
present  case.  But  a  present  indebtedness  must  consist  of 
a  precise  sum,  and  where  the  circumstances  are  such  as  to 
make  it  possible  for  the  terms  of  the  Act  to  be  conijilied 
with,  its  requirements  must  be  observed,  or  the  nullity  of 
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the  instrument  pronounced  by  the  statute  must  follow 
their  non-observance. 

I  therefore  must  hold  that  the  defendant's  mortgage  as 
against  the  plaintiffs  is  void,  for  I  do  not  think  that  the 
error  in  the  description  in  the  plaintiffs'  mortgage  invali- 
dates it. 

There  is  no  doubt,  as  matter  of  fact,  the  boiler  in  ques- 
tion was  the  one  mortgaged  to  the  plaintiffs  ;  and  I  think 
it  was  competent,  as  between  the  mortgagor  and  mort- 
gagees, to  shew  by  extrinsic  evidence  what  property  it 
was  the  parties  intended  to  mortgage.  The  defendant  is 
not  in  a  better  position  in  this  respect  than  the  mortgagor 
himself. 

The  learned  Chief  J ustice  then  considered  the  question 
of  the  amount  of  damages,  which  he  asssessed  at  $1,592.50. 

Judgment  accordingly. 
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[COMMON  PLEAS  DIVISION.] 

McLean  v.  Shields  and  Leacock. 

J^oreign  judgment — Judgment  against  non-resident  and  without  notice — 
V ulidity  of— Motion  to  set  same  aside  in  foreign  Court — Efect  of. 

To  an  action  on  a  judgment  recovered  in  the  Court  of  Queen's  Bench 
Manitoba,  the  defendant  set  up  as  a  defence  that  he  was  not  at  or 
during  the  time  proceedings  were  taken  to  recover  the  said  alleged 
judgment,  nor  has  he  since  been  a  resident  of  or  domiciled  within  the 
said  Province  of  Manitoba,  and  was  not  served  with  any  process  or 
notice  of  the  said  action,  nor  had  he  any  opportunity  of  appearing  in 
said  action  and  defending  same  ;  and  the  said  judgment  was  obtained 
in  his  absence  and  without  his  knowledge. 

Held,  following  Schihshy  v.  Westenholz,  L.  R.  6  Q.  B.  155,  a  good 
defence. 

The  defendant  on  hearing  of  the  judgment  having  been  entered  against 
him,  instructed  counsel  to  move  to  set  same  aside  ;  but  the  application 
was  refused  on  the  ground  that  it  was  too  late. 

Held,  that  this  did  not  preclude  defendant  from  disputing  the  validity  of 
the  judgment  on  the  action  thereon  in  this  Province. 

Action  on  a  judgment  of  the  Court  of  Qaeen's  Bench 
of  Manitoba ;  and  also  on  the  same  cause  of  action  as  was 
before  that  Court. 

The  defendant  Leacock  had  allowed  judgment  to  go 
against  him,  so  the  only  question  at  the  trial  was  the 
liability  of  the  defendant  Shields. 

The  statement  of  claim  set  out  that  the  plaintiff 
recovered  against  the  defendant  by  the  judgment  of  the 
Court  of  Queen's  Bench  of  Manitoba  the  sum  of  $1,743.49, 
which  was  still  unpaid.  It  then  set  out  that  on  the 
24th  December,  1881,  McLean,  Moran  &  Co.,  by  their 
certain  bill  of  exchange  now  over  due,  directed  to  the 
defendants  (meaning  Shields  &  Leacock)  by  the  firm  name 
aforesaid  (Shields  &  Leacock),  requested  the  defendants  tc 
pay  to  the  order  of  the  plaintiff,  on  or  about  the  Isl 
March,  1882,  the  sum  of  $405.25  ;  and  the  defendant 
accepted  the  said  bill  in  the  words  following,  tliat  is  to 
say :  "  No.  5.  We  will  keep  the  sum  of  $405.25  from  tlie 
first  estimate  of  McLean,  Moran  &  Co.,  (meaning  said  drawers 
of  said  bill)  as  requested  above,  provided  they  have  done 
sufficient  to  earn  that  sum;"  and  the  defendants  afterwards 


700 


THE  ONTARIO  REPORTS,  1885- 


[Vol.. 


received  an  estimate  of  said  McLean,  Moran  &  Co.,  and  tha 
said  McLean,  Moran  &  Co.,  did  sufficient  work  to  earn  the 
said  sum  of  $405.25,  and  defendants  received  and  held 
money  of  said  McLean,  Moran  &  Co.,  sufficient  to  pay  said 
sum.  And  all  things  happened,  and  all  times  elapsed,  and 
all  conditions  were  fulfilled  necessary  to  entitle  the  plain- 
tiff to  maintain  this  action,  but  the  defendants  did  not  pay 
the  said  bill. 

There  was  a  similar  statement  with  respect  to  another 
similar  bill  and  acceptance  for  $605. 

There  was  then  an  allegation  that  the  plaintiff  at  the 
request  of  the  defendants,  paid  and  advanced  two  sums  of 
money  to  McLean,  Moran  &  Co. 

These  were  the  said  sums ;  and  there  was  no  evidence  to 
sustain  the  allegation,  as  no  such  sums,  or  any  other,  were 
so  paid. 

To  this  statement  of  claim  Shields  pleaded : 

1.  That  there  was  no  such  firm  as  Shields  &  Leacock. 

2.  A  denial  of  the  allegations  contained  in  the  second 
paragraph  (that  is  the  judgment.) 

3.  "The  defendant  further  says  that  he  was  not  at  or 
during  the  time  the  proceedings  were  being  taken  to 
recover  the  said  alleged  judgment,  nor  has  he  since  been> 
resident  of,  or  domiciled  within  the  said  province  of 
Manitoba,  and  he  was  not  served  with  any  process  or  notice 
of  the  said  action,  nor  had  he  any  notice  whatsoever  of 
proceedings  in  the  said  action,  nor  had  he  any  opportunity 
of  appearing  in  the  said  action  and  defending  the  same  ; 
and  the  said  alleged  judgment  was  obtained  in  his  absence, 
and  without  his  knowledge." 

There  were  several  other  grounds  of  defence,  but  it  is 
unnecessary  to  set  them  out. 

The  cause  was  tried  before  Wilson,  C.  J.,  without  a  jury, 
at  Toronto,  at  the  Spring  Assizes  of  1885. 

At  the  trial  the  learned  Chief  Justice  expressed  the 
following  opinion  :  ''I  think,  perhaps,  it  will  be  better  to 
enter  a  verdict  for  the  plaintiff  on  the  first  count "  (that 
is,  on  the  judgment).   "  I  do  not  think  he  is  entitled  to 
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judgment  on  the  second  count "  (that  is,  on  the  considera- 
tion on  which  that  judgment  had  been  obtained).  "  I  think 
Mr.  Shields's  evidence  explains  the  whole  matter  very 
strongly.  I  think  it  does  not  form  a  partnership  between 
him  and  Leacock.  It  was  in  point  of  fact  only  a  temporary 
union  of  the  two." 

In  conclusion  his  Lordship  said  :  "  I  am  inclined  to  give 
a  verdict  for  the  plaintiff  on  the  first  count ;  and  for  the 
defendant  on  the  others. 

"  In  order  to  save  two  motions  in  Term  I  enter  judgment 
for  the  defendant  Shields." 

The  learned  Judge  accordingly  entered  judgment  for  the 
defendant  Shields. 

In  Easter  sittings,  G.  H.  Watson  moved  on  notice  to  set 
aside  the  judgment,  entered  for  the  defendant  Shields,  and 
to  enter  judgment  tor  the  plaintiff,  on  the  ground  that  the 
said  judgment,  in  favour  of  the  said  defendant,  is  contrary 
to  law  and  evidence,  and  that  the  plaintiff  is  entitled  to 
judgment  against  the  defendant  John  Shields  for  the  full 
amount  of  his  claim,  as  well  on  the  judgment  set  out  in 
the  statement  of  claim  as  on  the  original  cause  of  action 
also  therein  set  out. 

During  the  same  sittings,  June  4,  1885,  G.  H.  Watson 
supported  the  motion.  The  production  of  the  exemplifica- 
tion of  the  foreign  judgment  under  the  seal  of  the  Court  of 
Queen's  Bench  of  Manitoba  is  conclusive  evidence  of  the 
recovery  of  such  judgment,  and  the  defendant  is  bound  by 
it :  R.  S.  0.  ch.  62,  sec.  31.  There  is  evidence  that  the 
solicitors  who  acted  for  the  defendant  had  authority  to  act 
for  him;  and  even  if  the  solicitors  had  no  authority  so  to 
act,  the  defendant's  remedy  must  be  against  the  solicitors : 
Piggott  on  Foreign  Judgments,  2nd  ed.,  161-3  ;  Malony  v. 
Gibbons,  2  Camp.  502 ;  RusseU  v.  Smythe,  9  M.  &  W.  810, 
819 ;  TuTCotte  v.  Daivson,  30  C.  P.  23  ;  Tllton  v.  McKay, 
24 C.  P.  94  ;  Gastvique  v.  Imrie,  L.  R.  4  H.  L.  414 ;  Hender- 
son y.  Henderson,  3  Hare  100;  Reimers  v.  Druce,  26  L.  J. 
N.  S.  Ch.  196.    [Cameron,  C.  J. — Tlie  cases  in  which  it 
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has  been  held  that  the  solicitor  must  be  looked  to,  are  cases- 
in  which  the  solicitor  was  the  solicitor  of  the  Court  in 
which  the  judgment  was  recovered,  and  they  do  not  apply 
to  the  case  where  the  judgment  is  attempted  to  be  enforced 
in  a  foreign  Court.]  The  cases  would  seem  to  go  far  enough 
to  include  the  present  case.  The  defendant,  however,  by 
moving  the  Court  in  Manitoba  to  have  the  judgment  set 
aside  is  precluded  from  now  objecting  that  it  was  not 
properly  recovered. 

Tilt,  Q.  C,  contra.  The  exemplification  of  the  judgment 
is  not  conclusive.  The  circumstances  set  out  in  the  third 
plea  constitute  a  good  defence:  B.  &  L.  Prec,  3rd  ed.,  623  ; 
Reynolds  \.  Fenton,  3  C.  B.  187;  Vallee  y.  Dumergue,  4 
Ex.  200;  Meeus  v.  Thelluson,  8  Ex.  638.  There  is  no 
evidence  to  shew  that  the  solicitors  had  any  authority  ta 
act  for  Shields.  Leacock  had  no  express  authority  to  act 
for  him  and  to  retain  solicitors  to  enter  an  appearance  for 
him,  and  he  clearly  had  no  implied  authority.  There  is 
no  evidence  to  shew  that  any  partnership  existed  between 
them;  and  the  alleged  authority  given  by  Leacock  was 
not  to  enter  an  appearance  for  the  firm,  but  to  enter  an 
appearance  for  himself  individually  and  also  for  Shields. 
But  even  if  there  was  a  partnership  one  partner  has  no 
authority  to  retain  a  solicitor  to  enter  an  appearance  for  his 
co-partner:  Archhold's  Practice,  13  ed.,vol.  i.,  p.  87.  The 
application  made  to  set  aside  the  judgment  does  not  pre- 
clude the  defendant  from  now  objecting  to  the  validity  of 
the  judgment.  There  was  no  contract  proved  on  which 
to  found  the  judgment. 

September  5,  1885.  Galt,  J. — At  the  trial  a  good  deal 
of  discussion  took  place  as  to  the  admissibility  of  evidence 
taken  under  a  commission  owing  to  certain  irregularities^ 
alleged ;  but  as  our  judgment  does  not  in  any  way  depend 
on  them,  it  is  unnecessary  to  refer  to  them,  nor  was  any 
great  importance  attached  to  them  on  the  argument  before 
us. 


ix.] 


m'lean  v.  shields. 


703 


The  principal  contention  of  Mr.  Watson  was,  that  the 
judgment  obtained  in  Manitoba  was  binding  on  defendant, 
and  that  this  Court  was  concluded  by  it. 

From  the  evidence  it  appeared  that  when  the  suit  in 
Manitoba  was  commenced,  an  appearance  was  entered  for 
the  defendant  Shields  by  a  firm  of  solicitors  acting  under 
instructions  from  defendant  Leacock ;  but  there  was  no 
evidence  that  this  was  sanctioned  by  him.  He  expressly 
denies  having  given  authority,  or  that  he  had  any  notice 
or  knowledge  whatever  of  the  suit  having  been  commenced. 
It  is  true,  also,  that  when  he  subsequently  heard  of  the 
judgment  having  been  obtained  he  instructed  counsel  to 
apply  to  set  it  aside  ;  but  the  application  was  refused,  on 
the  ground  that  the  application  was  too  late. 

Mr.  Watson  contended  that  this  application  having  been 
made  the  defendant  is  now  concluded  from  disputing  the 
jurisdiction. 

The  case  of  Ahouloff  v.  Ojp'penheimer,  10  Q.  B.  D. 
295,  is  an  authority  opposed  to  that  view.  It  was  there 
held  that  a  foreign  judgment  obtained  by  the  fraud  of 
a  party  to  the  suit  in  the  foreign  Court,  cannot  be  after- 
w^ards  enforced  by  him  in  an  action  brought  in  an  English 
Court,  even  although  the  question  whether  the  fraud  had 
been  perpetrated  was  investigated  in  the  foreign  Court ; 
and  it  was  there  decided  that  the  fraud  had  not  been  com- 
mitted. 

It  is  true  there  is  in  this  case  no  allegation  that  any 
fraud  was  committed  by  the  plaintifl*  nor  was  he  in  any 
way  responsible  for  the  act  of  Leacock  in  authorizing  an 
appearance  to  be  entered  for  Shields.  But  what  I  cite  it 
for  is  to  show  that  where  a  fraud  has  been  committed  by 
which  a  foreign  judgment  has  been  obtained,  a  defendant 
who  actually  contested  the  question  in  the  foreign  Court, 
is  not  precluded  from  afterwards  contesting  his  liability  on 
the  judgment  so  obtained  in  an  action  brought  to  enforce  it. 

In  the  present  case  the  judgment  had  been  obtained 
against  Shields  on  what  appeared  to  be  a  regular  suit  to 
which  he  had  entered  an  appearance.  The  suit  had  gone  by 
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default  and  was  a  standing  judgment  against  him,  and,  of 
course,  binding  on  him  in  Manitoba.  Surely  it  was  natural 
and  proper  for  him  to  apply  to  the  Court  to  set  that  judg- 
ment aside,  and  his  so  doing  does  not,  in  my  opinion,  pre- 
clude him  from  contesting  his  liability  when  steps  are 
taken  by  the  plaintiff,  not  to  enforce  the  judgment  in 
Manitoba,  but  to  obtain  a  further  judgment  in  Ontario 
based  thereon. 

The  question  then  remains,  is  the  third  plea  a  good 
defence  to  the  action ;  and,  in  my  opinion,  it  is. 

For  convenience  in  comparing  it  with  the  plea  in 
Schibshy  v.  Westenholz,  L.  R  6  Q.  B.  155,  I  set  it  out : 
"  The  defendant  further  says  that  he  was  not  at  or 
during  the  time  the  proceedings  were  being  taken  to 
recover  the  said  alleged  judgment,  nor  has  he  since  been, 
a  resident  of  or  domiciled  within  the  said  Province  of 
Manitoba,  and  he  was  not  served  with  anj  process  or  notice 
of  the  said  action,  nor  had  he  any  notice  whatever  of  any 
proceedings  in  said  action,  nor  had  he  any  opportunity  of 
appearing  in  the  said  action  and  defending  the  same;  and 
the  said  judgment  was  obtained  in  his  absence  and  without 
his  knowledge." 

In  Schihsby  v.  Westenholz,  L.  R.  6  Q.  B.  155,  it  was : 
3rd.  That  the  action  was  commenced  according  to  the 
laws  then  and  still  in  force  in  the  Empire  of  France  by 
process  and  summons,  and  that  the  defendants  were  not, 
nor  were  any  of  them,  at  the  time  of  the  commencement 
thereof,  or  at  any  time  previous  to  the  recovery  of  the  judg- 
ment resident  or  domiciled  within  the  jurisdiction  of  the 
Court,  nor  are  the  defendants,  nor  any  of  them,  natives  of 
tlie  Empire  of  France ;  and  they  were  not  at  any  time 
before  the  recovery  of  the  judgment  served  with  any 
process  or  summons  in  the  action,  nor  did  the  defendants 
appear  in  the  action,  nor  had  they,  before  the  recovery  of 
the  judgment,  any  notice  or  knowledge  of  any  process  or 
summons,  or  of  any  proceedings  in  the  action,  or  any 
opportunity  of  defending  themselves  therein." 

It  appears  to  me  these  pleas  are  substantially  the  same. 
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At  the  trial  o£  the  English  case  the  jury  found  the 
defendants  had  notice  of  the  proceedings  in  France,  and 
had  opportunity  to  enter  an  appearance,  but  did  not  do  so, 
and  judgment  went  against  them  in  consequence. 

In  the  case  now  before  us  an  appearance  was  entered 
for  defendant,  but  without  his  knowledge;  and  conse- 
quently he  had  no  opportunity  of  making  any  defence. 

The  English  Queen's  Bench  directed  judgment  for  defen- 
dant ;  and  upon  the  principles  therein  stated,  in  my  opinion, 
judgment  should  be  in  favour  of  the  defendant. 

The  case  of  Fowler  v.  Vail,  27  G.  P.  41,  4  A.  R.  267, 
contains  a  reference  to  all  the  English  cases.  This  also  is 
in  favour  of  defendant. 

The  learned  Judge  has  found  the  other  issues  in  favour 
of  defendant.  But  as  it  is  manifest  the  plaintiff  has  a  good 
cause  of  action  on  the  merits,  although  on  the  evidence  at 
present  before  us  not  as  against  Shields,  and  that  at  the 
last  trial  he  relied  on  the  judgment  without  going  into  the 
facts,  we  think  he  should  have  a  new  trial  as  respects  the 
original  consideration — not  on  the  judgment — if  he  so  elects 
upon  payment  of  costs  of  the  last  trial,  with  the  costs  of  the 
motion  now  before  us ;  if  he  does  not  so  elect,  the  motion 
will  be  dismissed,  with  costs.  The  plaintiff  to  make  his 
election  within  a  month. 

Cameron,  C.  J.,  and  Rose,  J.,  concurred. 

Judgment  accordingly. 
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[COMMON  PLEAS  DIVISION.] 

Carson  v.  Yeitch. 

Assessment  and  taxes — Right  to  deduct  taxes  from  rent — Assessment  roll — • 
Sufficiency  of  description  of  property  in — Demand — Distress — Laches — 
B.  S.  0.  ch.  180,  sees.  12,  21,  57,  100. 

Certain  property  in  the  city  of  Toronto  had  been  owned  by  B.,  and  on 
his  death  in  1884,  intestate,  and  without  known  heirs,  defendant- 
entered  and  leased  the  property  to  the  plaintifif,  the  defendant  agreeing 
to  pay  the  taxes.  In  1884,  the  taxes  assessed  for  1883  not  having  been 
paid,  a  distress  was  entered  therefor,  when  the  plaintiff  paid  them  and 
claimed  to  deduct  them  from  the  rent.  The  assessment  for  1883,  wa& 
against  B.  as  owner,  of  which  he  received  notice,  and  he  was  similarily 
assessed  and  received  notice  for  the  two  prior  years.  In  the  assessment 
roll  the  name  of  the  street  and  property  was  given,  but  not  the  num- 
ber of  the  house  or  lot,  except  an  arbitrary  number  adopted  by  the 
assessment  department  for  their  convenience,  and  without  information 
from  the  department  the  lot  could  not  be  discovered. 

Held,  that,  under  sec.  21  of  the  Assessment  Act,  R.  S.  0.  ch.  180, 
which,  in  the  absence  of  an  agreement  to  the  contrary,  authorizes  the 
tenant  to  deduct  the  taxes  paid  by  him  from  his  rent,  only  does  so 
when  he  could  be  compelled  to  pay  the  same  ;  and  as,  following  Cham- 
herlain  v.  Tiirner,  31  U.  P.  490,  there  appeared  to  be  no  valid  demand 
here,  there  was  no  right  to  collect  the  taxes,  and  therefore  no  right  to 
deduct  the  same. 

Qucere,  whether  the  description  in  the  assessment  roll  was  sufficient ;  but 
under  the  circumstances,  and  in  view  of  the  provisions  of  sec.  57  vali- 
dating the  roll  as  finally  passed  by  the  Court  of  Revision,  B.  probably 
could  not  have  raised  this  objection  to  a  disti-ess  or  suit  for  the  taxes. 

Semhle,  where  there  is  a  sufficient  distress  on  the  property,  and  the  muni- 
cipality by  its  own  laches  puts  it  out  of  its  power  to  distrain,  sec.  100 
does  not  avail  to  give  the  right  to  collect  by  action. 

This  was  an  action  for  damages  arising  from  an  alleged 
illegal  distress,  the  plaintiff  claiming  there  was  no  rent 
due  at  the  time  of  seizure. 

The  cause  was  tried  before  Cameron,  C.  J.,  and  a  jury,, 
at  Toronto,  at  the  Winter  Assizes  of  1885. 

The  premises  in  question  had  been  owned  and  in  the 
occupation  of  a  man  named  John  Black.  On  Black's  death, 
intestate  and  without  leaving  any  known  heirs,  on  the 
25th  January,  1884,  the  defendant  Yeitch  entered  and 
took  possession,  and  on  7th  March,  1884,  leased  the 
premises  to  the  plaintiff.  The  defendant  having  dis- 
trained for  the  rent,  this  action  was  brought.  The  pro- 
perty for  the  year  1883,  was  assessed  against  Black  as. 


ix.] 


CARSON  V.  VEITCH, 


707 


owner,  and  there  was  evidence  given  to  show  that  Black 
had  received  a  notice  of  assessment  for  that  year,  and  that 
he  had  been  similarly  assessed  and  had  received  notice  of 
assessment  for  the  two  years  prior  thereto. 

The  agreement  between  the  plaintiff'  and  defendant  pro- 
vided that  the  defendant  should  pay  the  taxes ;  and  there 
was  no  other  agreement  as  to  them. 

The  plaintiff''s  contention  was,  that  the  rent  had  been 
paid  by  setting  off  an  amount  paid  by  him  for  taxes  due 
for  1883,  under  distress  therefor,  he  being  tenant  of  the 
defendant  of  the  premises  in  question.  The  distress  was 
made  on  the  8th  May,  1884. 

The  defendant's  contention  was,  that  owing  to  certain 
irregularities  in  the  assessment,  and  for  other  reasons,  he 
was  not  liable  to  pay  the  taxes,  and  hence  the  plaintiff"  was 
not  entitled  to  deduct  them  from  the  rent  under  sec.  21  of 
the  Assessment  Act,  R.  S.  O.  ch.  180,  which  provides  that 
"  any  occupant  may  deduct  from  his  rent  any  taxes  paid 
by  him,  if  the  «ame  could  also  have  been  recovered  from 
the  owner  or  previous  occupant,  unless  there  is  a  special 
agreement  between  the  occupant  and  the  owner  to  the 
contrary." 

The  judgment  of  the  learned  Chief  Justice  was  as 
follows : 

"  The  jury,  in  answer  to  questions  put  to  them,  say  the 
demand  for  taxes  was  made  as  required  by  the  Assessment 
Act :  that  the  property  was  assessed  so  as  to  make  it  ap- 
pear from  the  assessment  roll  that  it  was  the  property  in 
question  that  was  assessed  :  that  the  plaintiff*  paid  the 
taxes  bond  fide,  and  before  the  defendant  distrained  for 
rent ;  and  they  find  the  damages  sustained  by  the  plaintiff, 
by  reason  of  the  trespasses  and  wrongs  in  the  plaintiff's 
statement  of  claim  mentioned,  amount  to  $75,  goods  not 
sold  to  be  returned  to  the  plaintiff';  and,  as  against  the 
plaintiff",  that  the  defendant  Veitcli  did  own  the  premises 
within  mentioned. 

"  I  therefore  direct  that  judgment  be  entered  for  the 
plaintiff'  for  the  said  sum  of  $75  damages,  with  costs,  to  be 
taxed  on  the  County  Court  scale." 
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In  Hilary  sittings,  February  5,  1885,  Bigelow  obtained 
an  order  nisi  to  set  aside  the  findings  and  judgment  for 
the  plaintiff,  and  enter  a  nonsuit  or  judgment  for  the  defen- 
dant, on  the  grounds : 

1.  That  there  was  no  sufficient  evidence  of  a  proper 
assessment. 

2.  That  there  was  no  evidence  of  any  demand  of  pay- 
ment of  the  arrears  of  taxes  within  the  statute,  and  that 
the  leaving  by  the  collector  of  the  assessment  papers  upon 
the  premises  is  not  a  sufficient  notice,  (query,  demand  ?) 

3.  That  the  demand  must  be  made  of  the  person  against 
whom  the  ultimate  proceedings  are  taken. 

4.  That  there  was  no  evidence  that  the  defendant  Veitch 
had  at  the  time  of  the  alleged  demand  any  interest  in 
the  property  in  question  ;  and  that  there  was  no  evidence 
of  any  notice  to  or  demand  upon  him  for  payment  of  the 
taxes,  or  that  he  was  in  any  way  responsible  for  them  ; 
and  if  he  was  not  they  could  not  be  set  off  against  the 
rent  payable  by  the  plaintiff  to  the  defendant  Veitch. 

5.  Or  why  the  verdict  and  judgment  should  not  be  set 
aside  and  a  new  trial  had  between  the  parties,  on  the 
grounds  (1)  that  the  same  is  contrary  to  law  and  evidence, 
and  the  weight  of  evidence;  and  (2)  that  the  learned  Judge 
submitted  to  the  jury  the  question  whether  the  assessment 
was  conformable  to  the  Assessment  Act  ;  and  (3)  on 
the  grounds  hereinbefore  stated. 

During  Easter  Sittings,  May  26, 1885,  Bigelow  supported 
the  order  and  referred  to :  The  Assessment  Act,  R.  S.  0.  ch. 
180,  sees.  12,  21,  93,  100,  and  103;  War7ie  v.  Coulter, 
25  U.  C.  E.  177 ;  Great  Western  R.  W.  Go.  v.  Rogers,  29 
TJ.  C.  R.  245,  252.  F;[Rose,  J.,  referred  to  Chamberlain  v. 
Turner,  31  C.  P.  460.]  Nichle  v.  Douglas,  35  U.  C.  R.  126, 
37  U.  C.  R.  51. 

J.  Reeve,  contra,  referred  to  :  Harrisons  Mun.  Manual 
4th  ed.,  sees.  21,  47,'^  pp.  631,  666,  and  cases  th ere  referred 
to ;  Anglin  v.  Minis,  18  C.  P.  170. 
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September  5,  1885.  Rose,  J. — The  objection  raised  to 
the  mode  of  assessment  was,  that  there  was  no  sufficient 
description  of  the  lot. 

Section  12  provides  that,  amongst  other  things,  mnst 
appear  "  Column  8. — Number  of  concession,  name  of  street, 
or  other  designation  of  the  local  division  in  which  the  real 
property  lies.  Column  9. — Number  of  lot,  house,  &c.,  in 
such  division.  Column  10. — Number  of  acres,  or  other 
measure  showing  the  extent  of  the  property." 

In  this  case  the  name  of  the  street  was  given  and  the 
property,  but  the  numbers  of  the  lot  or  house  was  not 
given. 

An  arbitrary  mode  of  numbering  has  been  adopted 
which  no  doubt  is  convenient  for  the  civic  officials,  and 
under  which  this  property  was  numbered  1843  ;  but,  as 
stated  by  the  assessment  commissioner  in  reply  to  a 
question  put  by  the  learned  Chief  J ustice,  if  one  went  to 
the  commissioners  office  to  look  for  the  property  in  the  roll 
and  was  handed- the  book  to  find  out  what  the  property  was, 
he  would  be  unable  to  do  so  without  making  enquiries. 

It  was  stated  that  by  reference  to  the  roll  he  could  find 
that  the  previously  assessed  property  was  No.  133  ;  but 
there  was  nothing  stated  on  the  roll  to  shew  that  this 
property  was  adjoining  133. 

It  may  perhaps  be  fairly  inferred  from  the  evidence  that 
Black,  who  was  assessed  as  owner  prior  to  the  entry  by 
the  defendant,  had  received  notice  of  assessment  similar  in 
form  for  the  three  years  immediately  preceding  the  assess- 
ment in  question. 

In  view  of  these  facts  and  the  provisions  of  sec.  57 
validating  the  roll  as  finally  passed  by  the  Court  of 
Revision,  it  may  be  that  Black  could  not  have  successfully 
raised  this  objection  in  answer  to  a  distress  or  suit  to 
recover  the  taxes. 

I  do  not  find  it  necessary  to  express  a  decided  opinion, 
but  it  seems  to  me  it  would  be  wise  lor  the  municipality  to 
describe  properties  as  required  by  the  statute,  and  so 
avoid  the  difiiculty. 
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While  not  at  all  clear  that  the  objection  is  not  well  taken, 
I  prefer  to  rest  my  judgment  on  what  seems  to  me  clear 
ground. 

The  21st  section  seems  to  me  to  entitle  the  occupant 
to  deduct  taxes  from  rent  when  they  could  have  been 
collected  from  the  tenant,  that  is  to  say,  the  occupant 
or  tenant  may  not  volunteer  to  pay  merely  because 
the  taxes  could  be  recovered  from  the  owner,  or  previous 
occupant,  unless  they  could  also  be  recovered  from  him. 

It  will  be  observed  that  the  section  says  he  may  deduct 
them  "  if  the  same  could  also  have  been  recovered  from  the 
owner  or  previous  occupant." 

If  force  and  meaning  are  to  be  given  fco  the  word  "  also," 
the  section  must  mean  that  where  the  taxes  can  be  recovered 
from  the  occupant,  and  also  from  the  owner,  &c.,  then  the 
occupant  may  deduct  them.  The  section  says  nothing 
about  the  occupant  paying  the  taxes.  It  takes  for  granted 
that  he  has  been  compelled  to  pay  them,  and  provides  a 
mode  of  reimbursement. 

Sec.  93,  provides  the  mode  of  compelling  payment  by 
the  occupant,  viz.,  by  distress;  and  this  is  the  only  mode. 
If  therefore  the -municipality  could  have  legally  distrained 
for  these  taxes  the  plaintiff  was  justified  in  paying  them, 
otherwise  not. 

I  think  it  is  clear  from  the  reasoning  of  Wilson,  C.  J., 
in  Chamberlain  v.  Turner,  31  C.  P.  460,  which  I  desire  to 
adopt  without  repeating  it,  that  there  was  no  demand  in 
this  case  as  required  by  section  92,  and  upon  which  a  dis- 
tress under  section  93  could  have  been  founded,  the  only 
demand  here,  as  also  in  that  case,  being  the  leaving  of  the 
notice  on  the  premises  and  nothing  more.  Therefore  I  am 
of  the  opinion  that  the  city  had  no  right  of  distress,  and 
that  the  plaintiff  was  never  in  danger  from  any  legal  claim 
upon  him,  and  had  no  right  to  pay  the  taxes  or  to  deduct 
them  from  the  rent ;  and  therefore  as  this  was  the  only 
objection  raised  to  the  distress  for  the  rent  that  the  action 
fails. 
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It  may  be,  I  am  inclined  to  think  it  is,  the  law,  that 
where  there  is  sufficient  distress  upon  the  propert}^  and 
the  municipality  by  its  own  laches  puts  it  out  of  its  power 
to  distrain,  then  section  100  does  not  avail  to  give  the 
right  to  collect  by  action.  I  cannot  think  that  the  lan- 
guage there  used :  "  If  the  taxes  payable  by  any  person 
cannot  be  recovered  in  any  special  manner  provided  by 
this  Act,"  refers  to  such  a  case,  but  only  to  a  case  where 
there  is  no  distress  or  sufficient  distress,  or  where,  for  some 
other  reason  not  arising  from  the  neglect  or  default  of  the 
municipality,  the  taxes  cannot  be  collected.  If  this  is  so, 
then  it  may  be  there  was  in  this  case  no  legal  mode  of 
recovery  from  the  owner  or  previous  occupant,  unless  in- 
deed, the  taxes  became  a  lien  on  the  land  under  section 
105,  and  that  the  proceedings  by  sale,  &c.,  are  held  to  be 
a  recovery.  Such  might  be  the  argument  if  the  recovery 
was  to  be  from  the  owner,  but  hardly  so  if  from  the  pre- 
vious occupant.  I  merely  point  oat  these  difficulties  to 
emphasize  what  has  been  said  in  other  cases  about  the 
necessity  for  regularity  in  making  the  assessment  and 
proceedings  for  collection  of  the  taxes. 

In  my  opinion  judgment  must  be  entered  for  the  defen- 
dant, dismissing  the  action,  with  costs. 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 


Order  nisi  absolute. 
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Glass  v.  Cameron. 

Judgment — Amendment  qfecting  stranger — Setting  aside  at  instance  of 
stranger — hocus  standi. 

An  order  was  made  by  the  Master-in-Ohambers  amending  a  judgment- 
entered  against  C.  as  executrix,  so  as  to  make  it  a  judgment  against  her 
personally  ;  and  also  amending  the  writs  of  fi.  fa.  in  the  sheriff's  hands 
so  as  to  be  conformable  with  the  judgment  as  amended.  The  order  was 
made  nunc  pro  tunc  upon  the  allegation  that  all  parties  interested  had 
consented,  and  that  an  execution  at  the  suit  of  the  M.  Co.  against  C. 
personally  had  expired.  On  an  application  made  by  the  M.  Co.  to  set- 
aside  the  order,  on  the  ground  that  their  writ  had  not  expired,  but  was 
in  full  force  ;  and  that  the  effect  of  the  amendment  was  to  give  plain- 
tiff's writ  priority,  the  Master  made  an  order  setting  aside  his  previous 
order,  and  directing  the  amendments  made  thereunder  to  be  struck  out. 

On  motion  by  way  of  appeal  to  the  Divisional  Court  to  rescind  the  last 
named  order  : 

Held,  ('ameron,  C.  J. ,  dissenting,  that  the  motion  must  be  refused ;  for 
that  though  the  M.  Co. ,  were  strangers  to  the  action  in  which  the 
amendments  were  made,  they  had  a  locus  standi  to  apply  to  have 
same  set  aside. 

This  was  a  motion  by  way  of  appeal  from  an  order  of 
the  Master-in- Chambers  rescinding  an  order  made  by  him- 
self on  the  27th  November,  1884,  amending  a  judgment 
and  w^rits  of  execution  herein. 

The  judgment  of  the  Master-in-Chambers  was  as  follows  : 

Me,  Dalton,  Q.C. — This  is  an  application  to  set  aside  an  order  made  by 
me  in  Chambers,  on  the  27th  November,  1884,  in  this  cause.  The  order 
was  in  substance  to  change  the  judgment  in  this  case  entered  in  November, 
1877,  which  was  originally  a  judgment  against  Christina  Colina  Cameron, 
as  the  executrix  of  the  late  Malcolm  Colin  Cameron — afterwards  revived 
against  the  Hon.  Alexander  Vidal  as  the  executor  of  the  said  executrix, 
who  has  since  the  recovery  of  the  original  judgment  died,  the  said  Hon. 
Alexander  Vidal  being  so  the  executor  of  the  said  late  Malcolm  Colin 
Cameron — into  a  judgment  against  the  original  defendant  Christina  Colin 
Cameron  in  her  personal  capacity  ;  and  to  amend  the  writs  of  fieri  facias 
in  the  sheriff  's  hands  to  make  them  consistent  with  the  roll  of  the  judg- 
ment as  so  amended.  The  effect  of  the  order  was  to  make  the  judgment 
and  writs  of  execution  a  lien  upon  the  property  of  the  said  Christina  Colina 
Cameron,  instead  of  a  judgment  and  lien  against  the  estate  of  the  late 
Malcolm  Colin  Cameron.  That  amendment  was  ordered  nunc  pro  tunc, 
so  that  the  judgment  and  executions,  the  latter  issued  on  the  3rd  of 
November,  1877,  now  stand  as  though  originally  against  Christina  Colina 
Cameron  in  her  personal  capacity. 
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The  order  was  made,  as  then  supposed,  by  the  desire  and  consent  of  all 
parties  interested.  It  turns  out  now  that  that  was  a  mistake,  as  respects 
one  execution  creditor,  The  Metropolitan  Loan  and  Savings  Company, 
who  had  then  a  judgment  with  a  Ji.  fa.  in  the  sheriff's  hands  against 
Christina  Colina  Cameron  in  her  personal  capacity  to  the  extent  of  some 
$19,000— their  Ji.fa.  placed  in  the  sheriff's  hands,  26th  March,  1881. 

As  to  this  last  mentioned  execution,  the  priucipal  affidavit  now  on  the 
files,  on  which  my  order  was  made,  states  as  follows  :  "That  another 
execution  against  the  lauds  and  tenements  of  the  said  Christina  Colina 
Cameron  was  placed  in  the  said  sheriff's  hands  in  the  month  of  April, 
1881,  which  execution  bears  date  the  26th  day  of  March,  1881,  but  was 
not  renewed  on  or  before  the  26th  day  of  March,  1882,  and  therefore  was 
allowed  to  expire." 

Here  is  the  place  where  the  error  has  occurred.  That  writ  was,  I  think, 
renewed  on  the  18th  March,  1882 ;  and,  in  my  opinion,  therefore,  the  said 
execution  of  the  Metropolitan  Loan  and  Savings  Company  instead  of  hav- 
ing expired  as  represented,  was  then  and  is  now  an  existing  binding 
writ. 

The  25th  day  of  March,  1882,  was  the  latest  day  on  which  that  writ 
could  have  been  renewed,  and  on  the  18th  day  of  March,  1882,  the 
Deputy  Kegistrar  at  Ottawa,  the  proper  officer  for  the  purpose,  did  renew 
the  writ  on  the  prcecipe  of  the  solicitor  for  the  said  company,  the  stamps 
for  which  renewal  are  cancelled  as  of  the  18th  March,  1882.  As  will  be 
seen  there  is  no  doubf  whatever  as  to  the  day  on  which  the  renewal  was 
made.  There  is  really  now  no  dispute  about  it.  The  Deputy  Registrar 
marked  in  the  margin  of  the  writ  a  memorandum  of  the  reneyf  al,  signed 
by  him,  as  required  by  our  rule  of  Court.  The  present  contention  has 
arisen  from  the  way  in  which  the  Deputy  Registrar  has  written  the  first 
figure  in  the  number  of  the  day  of  the  month.  Is  it  a  figure  1,  or  a  figure 
2  ?  In  one  case  it  would  be  the  18th,  in  the  other  the  28th,  the  first  in 
due  time,  the  last  three  days  too  late. 

Pending  this  motion,  I  have  examined  the  writ  itself — nothing  else  can 
satisfy  any  one.  No  description  can  convey  the  truth  to  any  one's  appre- 
hension. I  have  shown  the  endorsement  to  the  learned  counsel  who 
argued  this  motion.  Procuring  that  information,  and  getting  the  affi- 
davit of  the  officer  as  to  all  that  occurred  with  him,  ivhich  I  thought 
proper  on  this  motion,  has  delayed  my  decision  for  a  considerable  time. 
I  am  of  opinion  myself,  from  the  examination  of  the  writ  and  memoran- 
dum, that  the  Deputy  Registrar  meant  to  write  a  figure  1,  and  that 
consequently  the  date  is  the  18tli  March,  and  not  the  28th  March.  That 
it  might  be  hastily  read  the  28th  March  I  believe  ;  but  I  think  that  a 
close  examination  of  the  memorandum  itself  would  make  most  persons 
believe,  as  it  has  made  me  believe,  that  a  figure  1  was  intended  and 
written,  and  that  the  date  is  the  18th. 

If  that  be  so,  then  the  fieri  facias  of  the  Metropolitan  Building  and 
Savings  Company  is  an  existing  writ,  and  the  effect,  of  the  proceedings 
described,  as  things  now  stand,  is  that,  without  any  default  on  their  part, 
that  company's  writ  for  $19,000  has  been  cut  out  without  any  notice  to 
90 — VOL.  IX  O.K. 
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them  by  another  writ  bein^  at  this  day  placed  in  priority  to  the  com- 
pany's writ  in  the  sheriff's  office. 

When  the  judgment  in  this  cause  was  entered  in  November,  1877,  it 
was  entered  regularly  as  upon  default,  and  was  the  judgment  that  the 
plaintiff  was  by  law  entitled  to  under  the  circumstances.  It  was  for 
$10,964.42  debt  and  $17.55  for  costs,  to  be  levied  of  the  goods  and  chat- 
tels which  were  of,  the  said  Malcolm  Cameron,  deceased,  at  the  time  of 
his  death  in  the  hands  of  the  executrix  to  be  administered,  if  she  had  so 
much  thereof,  and  if  not  then  the  costs  (to  wit,  the  $17.55)  to  be  levied  of 
the  proper  goods  of  the  defendant.  That,  as  I  have  said,  was  the  the  judg- 
ment to  which  the  plaintiff  was  then  entitled  by  law.  But  I  thought 
when  the  motion  was  made  before  me  in  November,  1884,  and  I  still 
think,  that  when  the  plaintiff  applied  at  that  time  to  change  that  judg- 
ment into  a  judgment  against  the  said  Christina  Colina  Cameron  person- 
ally, that  it  was  unobjectionable  upon  the  representations  made  that  al 
parties  interested,  including  the  outside  parties  having  executions  in  the 
sheriff's  hands,  were  consenting  and  desirous  to  have  that  change  made, 
for  it  was  but  the  waiver  by  the  representative  of  the  defendant  of  a 
sc'iTP,  fieri  enquiry,  which  in  this  case  would  have  been  a  mere  form.  See 
Archhold'.'^  Prac. ,  13th  ed.,  p.  1008  ;  miUams  on  Executors,  7th  ed.,  p. 
1974,  and  the  notes.  The  fatal  spot  is  the  misrepresentation  that  the  fi.  fa, 
of  the  Metroplitan  Loan  and  Savings  Company  had  expired . 

It  is  that  company  that  has  now  made  this  motion.  It  is  objected  that 
they  are  not  competent  to  make  it ;  but  I  think  that  they  are.  ,  This  is  not 
for  a  mere  irregularity,  a  thing  that  they  have  no  concern  with,  where  their 
interference  would  be  an  impertinence.  Their  execution  has  been  cut  out 
by  an  order  obtained  behind  their  back — they  are  injured  to  a  large 
extent,  and  that  all  procured  by  a  misrepresentation  that  their  fi.  fa. 
had  no  existence.  It  seems  to  me  a  monstrous  proposition  that  they  are 
not  to  be  heard  in  their  own  interest  to  reverse  such  a  proceeding.  Upon 
this  point  I  refer  to  Semple  v.  Nicholson,  4  H.  &  JST.  298,  and  to  cases  in 
our  own  Practice  Reports,  which  have  always  been  looked  upon  as  main- 
taining sound  doctrine  :  Cochrane  v.  Scott,  3  P.  R.  32  ;  NichollsY.  Nicholls, 
3  P.  R.  201  ;  McGee  v.  Baird,  3  P.  R.  9  ;  Armour  v.  Carruthers,  2  P.  R. 
217,  5  U.  C.  R.  538. 

It  is  proper  to  say  in  this  place  that,  though  I  have  spoken  of  the  order 
as  directing  an  amendment,  it  does  much  more.  The  truth  is,  that  it 
allows  an  entire  change  in  the  rights  and  liabilities  of  the  parties,  and, 
particularly  as  to  the  applicants,  that  it  does  by  relation  place  a  Ji.  fa, 
of  the  plaintiff  in  priority  to  the  present  applicants'  fi.  fa.,  which,  in 
the  ordinary  course  of  practice,  should  have  been  some  years  subsequent 
to  the  applicant's  fi.  fa. 

1  make  an  order  now  setting  aside  my  order  of  the  27th  of  November, 
1884,  and  ordering  that  the  amendments  made  under  it  be  struck  out, 
and  that  the  roll  and  writs  be  restored  as  they  were  previous  to  the 
making  of  that  order. 

I  order  that  the  plaintiffs  shall  pay  the  costs  of  this  application. 
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The  plaintiff  having  moved  before  Rose,  J.,  by  way  of 
appeal,  to  rescind  the  order  of  the  Master-in-Chambers, 
the  motion,  by  consent,  was  enlarged  before  the  full 
Court. 

On  May  27,  1885,  the  motion  was  argued. 

Osier,  Q.C,  supported  the  motion,  and  referred  to  Tvurner 
V.  Lucas,  1  O.  E,.  623  ;  Macdonald  v.  Gromhie,  2  0.  R. 
243,  10  A.  R.  92  ;  King  v.  Duncan,  29  Gr.  113  ;  McDonald 
V.  Boice,  12  Gr.  48  ;  Balfour  v.  Ellison,  3  P.  R.  30  ;  Perrin 
V.  Bowes,  5  U.  C.  L.  J.  138 ;  Ferguson  v.  Baird,  10  C.  P. 
493  ;  0.  J.  A.  Rule  353  ;  Williams  on  Executors,  5th  Am 
ed.,  1693. 

Richards,  Q.C,  contra,  referred  to  Lush's  Prac,  3rd  ed., 
135  ;  Tidds  Prac,  8th  ed.,  975  ;  Williams  on  Executors,  8th 
ed.,  1779,  1985-6,  1994-6  ;  Garr  v.  Gooper,  1  B.  &  S.  230  ; 
Semple  v.  Nicholson,  4  H.  &  N.  298 ;  Saunders  v.  Har- 
ding e,  5  T.  R.  9  ;  Wewland  v.  Watkin,  9  Bing.  113  ;  Pendry 
V.  Watson,  3  P.^R.  23,  27  ;  Ashby  v.  Ashhy,  7  B.  &  C.  444 ; 
Rigney  v.  Durie,  9  U.  C.  L.  J.  185  ;  Bremhridge  v.  Wild- 
man,  1  Dowl.  N.  S.  774 ;  Nicholls  v.  Nicholls,  3  P.  R.  201 ; 
Brooks  V.  Hodson,  8  Scott  N.  R.  223  :  Hunt  v.  Pasman, 
4  M.  &  S.  328  ;  Harrod  v.  Benton,  8  B.  &  C.  217;  Balfoior 
V.  Ellison,  3  P.  R.  30. 

June  24,  1885.  Cameron,  C.  J. — I  am  of  opinion  this 
appeal  from  the  order  of  the  Master  in  Chambers  rescind- 
ing his  own  order  allowing  the  amendment  of  the  judgment 
roll  in  this  act'on  should  be  allowed,  on  the  ground  that 
the  application  to  rescind  was  made  at  the  instance  of  a 
stranger  to  the  suit,  the  Metropolitan  Loan  and  Savings 
Company,  who  are  without  a  locus  standi  to  interfere. 

The  weight  of  authority  is  against  the  right  of  a  stranger, 
though  his  interests  may  be  prejudiced,  to  apply  to  set 
aside  or  vacate  a  judgment  or  other  proceeding  unless  there 
be  fraud  in  the  judgment  or  proceeding  as  against  him, 
that  is  to  say,  unless  such  judgment  or  proceeding  is 
bottomed  in  fraud,  and  is  not  a  real  or  honest  proceeding, 
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but  got  up  and  contrived  for  the  purpose  of  obtaining  some 
unfair  or  undue  advantage  over  such  stranger. 

Jn  the  present  case,  the  learned  Master  was  of  opinion, 
were  it  not  for  the  fact  that  the  applicants  may  possibly 
lose  the  priority  of  their  execution  against  the  personal 
lands  of  the  defendant  Christina  Colina  Cameron,  in  the 
hands  of  the  executor  under  her  will  to  be  administered, 
the  amendment  was  one  proper  to  be  made,  and  that  the 
judgment  was  not  bottomed  on  fraud  as  being  a  fictitious 
contrivance  to  defeat  the  applicants'  judgment  and  exe- 
cution without  a  debt  or  just  claim  to  support  the 
judgment  existing.  The  vice  is  not  in  the  amendment 
being  jper  se  improper,  but  in  the  fact  that  an  erroneous 
statement  was  made  to  the  learned  Master  in  the  affidavit 
on  which  the  motion  to  amend  was  based  as  to  the  condi- 
tion of  the  claims  against  the  lands  of  the  defendant  in 
the  sheriff's  office.  The  misstatement  related  to  the  execu- 
tion of  the  said  Metvopolitan  Loan  and  Savings  Society 
and  was  as  follows :  "  Another  execution  against  the 
lands  and  tenements  of  the  said  Christina  Colina  Cameron 
was  placed  in  the  said  sheriff's  hands  in  the  month  of  April^ 
1881,  which  execution  bears  date  the  26th  day  of  March, 
1881,  but  was  not  renewed  on  or  before  the  26th  day  of 
March,  1882,  and  therefore  was  allowed  to  expire."  The 
fact  being,  that  the  said  writ  was  properly  renewed  on  the 
18th  day  of  March,  1882.  I  think  no  one  looking  at  the 
writ  and  memoranda  of  renewals  endorsed  thereon  with 
the  marking  of  the  fee  stamps,  without  great  want  of  care 
could  arrive  at  the  conclusion  that  that  writ  was  not 
renew^ed  before  the  26th  day  of  March.  It  is  explained  on 
behalf  of  the  plaintiff  that  this  statement  was  not  made  to 
deceive,  but  on  account  of  the  manner  in  which  the  figure 
1  before  the  8  in  the  date  of  the  renewal  was  written  it 
made  the  date  appear  to  be  the  28th.  The  18th  was  in 
time,  the  28th  too  late  ;  and  if  this  misstatement  made  wil- 
fully would  properly  have  prevented  the  amendment,  I 
should  be  inclined  to  adopt  the  view  that  there  was  so 
much  carelessness  in  the  examination  of  the  writ  that  the 
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same  result  should  follow  as  if  the  erroneous  statement  had 
heen  made  wilfully  and  with  bad  intent. 

If  as  between  the  parties  the  amendment  ought  to  have 
been  made,  then  it  does  not  appear  to  me  that  the  plaintiff 
was  bound  to  make  any  other  execution  creditor  a  party 
to  the  application  to  amend  or  to  give  notice  of  such  appli- 
cation. Why  should  that  which  was  just  between  the 
parties  not  have  been  done,  and  why  should  a  stranger  to 
these  proceedings  interfere  to  say  that  that  which  was  just 
should  not  be  done  ? 

If  by  a  mistake  committed  originally  in  the  entry  of  the 
plaintiff's  judgment,  another  creditor  of  the  defendant 
should  lose  some  legal  advantage  which  the  error  had 
^iven  him,  he  might  reasonably  complain,  and  there  might 
be  a  way  of  preserving  to  him  such  legal  advantage ;  but 
surely  it  is  not  to  be  done  so  as  to  deny  to  the  plaintiff  the 
measure  of  justice  which  belongs  to  him. 

I  make  this  observation  on  the  assumption  that  the 
defendant,  Miss  Cameron,  was  in  fact  personally  and  not 
merely  in  her  representative  character  of  executrix  under 
the  will  of  her  fa.ther  liable  to  the  plaintiff  for  the  amount 
for  which  judgment  was  recovered.  She  ought  to  be  the 
best  judge  acting  under  the  advice  of  her  counsel  whether 
she  was  so  liable.  She  knew  whether  she  had  so  dealt 
with  the  estate  as  to  make  her  personally  liable ;  and  it 
does  not  appear  to  me,  on  an  application  to  amend,  the 
Court  should  be  astute  to  determine  against  her  own  desire 
and  consent.  The  true  proceeding  would  have  been,  not  to 
amend  the  judgment  so  as  to  award  execution  against  her 
personally,  but  for  the  plaintiff  to  proceed  by  devastavit 
If  she  is  improperly  consenting  to  such  a  liability,  it  will 
be  a  fraud  upon  her  other  execution  creditors,  and  they 
have  the  means  of  attacking  the  judgment  by  a  proceed- 
ing to  set  it  aside  on  the  ground  of  fraud  in  a  manner 
much  more  satisfactory  than  by  a  proceeding  wliero  the 
evidence  is  taken  upon  affidavit,  and  success  to  the  subse- 
quent creditors  means  injustice  to  the  plaintiff  in  dopi  iving 
her  of  a  judgment  she  is  entitled  to,  simply  because  it  may 
do  a  possible  wrong  to  such  creditors. 
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I  do  not  wish  to  be  understood  as  expressing  any 
opinion  upon  the  merits,  but  to  confine  mj^self  entirely  to 
the  consideration  of  the  status  of  the  Metropolitan  Loan 
and  Savings  Company  to  make  the  application  and  attack 
the  original  order  to  amend  of  the  learned  Master-in- 
Chambers  by  an  application  to  rescind,  instead  of  by  action 
to  set  aside  the  judgment  for  fraud. 

The  language  of  the  late  Chief  Justice  Draper,  in 
Nicholls  V.  Nicholls,  3  P.  K.  201,  is  as  applicable  to  this  case 
as  it  was  to  the  circumstances  of  that  case,  though  in  that 
there  was  no  actual  assertion  of  an  untruth,  but  merely  a 
withholding  from  the  Court  of  information. 

He  said,  at  p.  206 :  "  If  fraud  or  collusion  between  the 
plaintiff  and  defendant  were  alleged,  as  where  the  plaintiff 
was  thereby  enabled  to  obtain  judgment  for  an  unfounded 
demand,  01  other  creditors  are  misled  or  delayed,  the  plain- 
tiff taking  some  advantage  thereby,  or  other  creditors  are 
influenced  or  induced  to  take  or  withhold  particular  pro- 
ceedings, or  to  change  their  position  unfavourably  to  the 
recovery  of  their  just  debts,  there  might  be  found  a  mode 
to  prevent  the  success  of  such  frauds,  though  perhaps  not 
in  this  form." 

In  the  case  to  which  this  summation  of  the  ways  in 
which  fraud  might  opej-ate  to  give  a  creditor  prejudiced  a 
right  to  relief,  the  Court  held  that  a  stranger,  though  a 
creditor  of  the  testator,  fraud  or  collusion  between  the 
plaintiff  and  defendant  being  denied,  had  no  right  to  pre- 
vent or  interfere  with  an  amendment  in  character  like  the 
present,  and  the  fact  of  the  other  judgment  being  un- 
known to  the  Judge  when  he  made  the  order  was  imma- 
terial. Though  reported  in  the  practice  reports,  this  was- 
the  decision  of  the  full  Court  of  Queen's  Bench,  and  the 
language  of  Chief  Justice  Draper  was  therefoie  the 
language  of  the  whole  Court ;  and  he  made  these  further 
observations  as  to  the  duty  of  the  plaintiff  in  informing 
the  Court  of  the  existence  of  other  executions.  "  But  the 
only  ground  suggested  *  *  beyond  the  necessity  for 
the  amendment  for  the  plaintiffs  interest,  and  procuring 
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the  order  to  make  it,  is  an  alleged  fraudulent  concealment 
of  the  existence  of  the  Chancery  suit  and  the  County 
Court  suits.  We  do  not  find  it  asserted  in  the  affidavits 
on  which  the  rule  nisi  was  granted  that  the  plaintiff  was 
aware  of  these  different  suits  ;  but  if  he  was,  how  did  it 
become  his  duty  to  make  their  existence  known,  and  if 
not  his  duty  where  is  the  fraud  in  withholding  the  informa- 
tion ?  *  *  On  any  ground  of  fraud  or  collusion  we 
think  the  case  wholly  fails ;  and  that  the  applicants  are 
prejudiced  because  the  plaintiff's  judgment  and  execution 
as  amended  is  entitled  to  priority  over  theirs — the  judg- 
ment being  as  is  shewn  for  a  bond  fide  debt — is  no  reason 
for  our  interference." 

I  understand  from  the  language  I  have  extracted  of 
that  very  able  and  distinguished  jurist,  that  to  give  a 
creditor,  not  a  party  to  a  suit  or  proceeding,  a  right  to 
question  the  judgment  recovered  therein,  there  must  be 
actual  fraud  in  the  judgment  itself,  or  something  must 
have  taken  place  between  the  judgment  creditor  and  the 
other  creditors,  or  some  of  them,  that  would  estop  such 
judgment  creditor  from  setting  up  his  own  judgment  as 
valid  against  them,  where  there  is  actual  fraud,  that  is,  no 
hand  fide  or  real  claim  to  support  the  judgment.  It  needs 
the  citation  of  no  authority,  when  the  reports  are  full  of 
authority,  to  show  that  it  cannot  be  upheld  against  other 
judgment  creditors.  An  example  of  the  case  put  where 
other  creditors  are  misled  or  delayed  will  be  found  in 
Martin  v.  Martin,  3  B.  &  Ad.  934.  In  such  cases  the 
principle  of  estoppel  may  very  properly  be  invoked. 

It  would  be  going  very  much  lurther  to  allow,  on  any 
other  ground,  a  subsequent  judgment  creditor  to  say  an 
amendment  must  not  be  made  by  which  he  may  possibly 
lose  an  advantage  he  had  acquired.  To  do  so,  in  the 
absence  of  fraud,  would  be  contrary  to  the  spirit  of  the 
decisions  in  Tur'uer  v.  Lucas,  1  0.  R.  623,  and  Macdoiald 
V.  Cromhie,  2  O.  R.  243,  10  A.  R.  92,  even  should  the 
amendment  complained  of  have  the  effect  of  displacing  the 
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priority  obtained  by  the  Metropolitan  Loan  and  Savings 
Company's  execution. 

It  does  not,  however,  seem  to  me  that  the  amendment 
can  have  that  effect.  Strangers  to  the  judgment  and 
execution  will  not  be  bound  by  what  they  are  in  seeming, 
but  by  what  they  are  in  fact ;  and  as  executions  take  effect 
from  the  time  they  are  delivered  to  the  sheriff  and  not 
from  their  teste  or  date,  the  company  cannot  be  precluded 
from  shewing  that  at  the  time  they  placed  the  writ  of 
execution  in  the  sheriff's  hands,  the  plaintiff  then  had  no 
writ  against  the  lands  of  the  defendant.  The  writ  that 
the  sheriff  then  had  had  not  attached  upon  the  defendant's 
lauds,  and  no  more  constituted  a  lien  upon  such  land  than 
a  blank  piece  of  paper  would  have  done,  except  for  the 
small  amount  of  costs  for  which  judgment  of  execution 
against  h-er  in  her  personal  or  individual  capacity  had  been 
awarded.  The  amendment  virtually  created  a  new  judg- 
ment, the  execution  on  which  came  to  the  sheriff's  hands 
after  the  company's  had  been  laid  on  and  bound  the 
defendant's  lands.  Suppose  Miss  Cameron,  the  defendant, 
at  the  time  the  company's  execution  was  received  by  the 
sheriff,  had  conveyed  her  lands  to  the  company  in  pay- 
ment  of  their  claims,  could  it  be  said  after  the  amendment 
that  the  conveyance  so  made  would  not  hold  the  land 
against  the  plaintiff's  writ  ?  I  do  not  think  the  law  is  so 
unreasonable  as  to  say  otherwise ;  and  I  see  no  valid 
distinction  to  be  drawn  between  a  conveyance  and  the 
company's  execution,  because  if  the  defendant  had  the 
power  of  disposing  of  the  land  the  company's  execution 
must  have  attached  upon  it. 

The  authorities  referred  to  by  the  learned  Master  in 
Chambers  as  his  warrant  for  rescinding  his  own  order  on 
the  facts  presented  in  this  case  do  not  support  the  con- 
clusion to  which  he  came. 

Semple  v.  Nicholson,  4  H.  &  N.  298,  was  a  very  differ- 
ent case.  The  judgments  impeached  were  attacked  on  the 
ground  that  the  warrants  of  attorney  under  which  they 
were  signed  were  filed  without  being  stamped,  and  such 
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warrants  by  the  Act  13-14  Vie.  ch.  97,  sec.  12,  it  is  pro- 
vided shall  not  be  admitted  to  be  "  good,  useful,  or  avail- 
able in  law  or  equity "  until  the  same  shall  be  duly 
stamped.  The  attorney  on  filing  them  was  told  that  he 
ought  not  to  file  them  without  stamping  them,  but  he  per- 
sisted in  filing  them,  and  said  that  he  would  do  so  at  his 
own  personal  risk.  The  plaintiff  applied  to  be  allowed  to 
take  the  warrants  off  the  file  to  have  them  stamped  in 
the  manner  indicated  by  the  Act.  A  judgment  creditor 
of  the  defendant  who  obtained  a  judgment  upon  a  pro- 
perly stamped  warrant  of  attorney,  such  judgment  being 
subsequent  to  the  impeached  judgments,  showed  cause  in 
the  first  instance,  and  also  moved  to  set  aside  the  plaintiff's 
judgments.  The  application  to  take  the  warrants  off  the 
file  to  be  stamped  was  refused,  to  support  the  judgments 
then  signed,  but  the  plaintiff*  was  permitted  to  take  them 
off  the  files  to  stamp  and  sign  fresh  judgments  thereon. 

The  decision  turned  upon  the  effect  of  the  statute  relat- 
ing to  warrants  of  attorney,  and  there  having  been  a 
breach  of  the  revenue  law,  in  which  every  one  of  the  pub- 
lic was  interested,  a  person  who  would  be  damnified  more 
than  others  of  the  public  might  well  be  permitted  to  say, 
that  which  a  statute  declared  not  to  be  good,  useful? 
or  available  in  law  or  equity,  should  not  be  made  good, 
useful  and  available,  to  his  prejudice.  The  matter  being 
brought  before  the  Court  by  the  plaintiff's  own  appli- 
cation, the  Court  was  seized  of  it  and  competent  to  make 
any  order  that  was  just  in  respect  to  it.  There  is,  I 
presume,  no  doubt  that  when  a  party  asks  a  Court  to  use 
its  discretion  in  givino:  him  an  indulofence,  which  he  can 
only  obtain  through  the  exercise  by  the  Court  of  its  discre- 
tion, he  must  submit  to  such  terms  as  the  Court  m<iy 
justly  impose,  and  though  the  Court  in  that  case  might 
have  allowed  the  removal  of  the  warrants  to  be  stamped  so 
as  to  give  vitality  to  the  judgments  entered  thereon,  it  did 
not  do  so,  but  set  aside  the  judgments,  and  then  permitted 
the  removal  of  the  warrants  so  that  fresh  judgments  might 
be  signed. 
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That  course  might  have  been  pursued  in  this  case ;  but, 
in  the  presence  of  a  valid  judgment,  I  do  not  see  my  way 
to  now  impose  a  condition  that  the  Master  did  not  see  fit 
to  impose  when  the  parties  who  had  a  right  to  come 
before  him  were  before  him. 

The  case  of  Martin  v.  Martin,  3  B.  &  Ad.  984,  is  not  an 
authority  for  its  being  done  now,  or  for  setting  aside  the 
judgment.  There  Taunton,  J.,  doubted  whether  the  Court 
could  interfere  at  the  instance  of  third  parties,  but  thought 
they  might  by  virtue  of  their  general  jurisdiction  over 
warrants  of  attorney,  and  because  the  transaction  was 
fraudulent. 

The  case  of  Cochrane  v.  Scott,  3  P.  R.  32,  must  have  been 
referred  to  by  the  learned  Master  in  his  judgment  inadvert- 
ently, as  a  reference  to  the  case  shews  it  has  no  bearing  on 
the  question. 

Tn  Armour  v.  Carruthers,  2  P.  R.  217,  the  decision  was 
against  the  application ;  and  the  Chief  Justice  Sir  John 
Robinson  and  Mr.  Justice  McLean  express  no  opinion  on 
the  question  of  the  right  of  a  third  party  to  interfere. 
But  Mr.  Justice  Burns  did  lay  it  down  broadly,  that  the 
objection  to  the  status  of  a  judgment  creditor  to  make  a 
motion  to  set  aside  the  judgment  of  another  creditor  had 
no  weight.  The  authorities  he  referred  to  in  support  of 
this  opinion  were  Martin  v.  Martin,  to  which  reference 
has  already  been  made,  Harrod  v.  Benton,  8  B.  &  C.  217, 
which  was  also  the  case  of  a  warrant  of  attorney ;  and 
although  the  Court  assumed  that  it  had  the  power  on 
motion  supported  by  affidavits,  where  fraud  was  clearly 
established,  to  set  a  warrant  of  attorney,  judgment  and 
execution  aside,  it  declined  to  do  so  till  the  fraud  had  been 
found  by  a  jury. 

Bremhridge  v.  Wildman,  1  Dowl.  N.  S.  774,  was  also  the 
case  of  a  warrant  of  attorney  in  which  the  Court  declined 
to  interfere. 

Bell  V.  Tidd,  6  Jur.  59,  in  the  Bail  Court,  does  not  appear 
to  bear  upon  the  question ;  and  in  Cook  v.  Edwards,  2 
Dowl.  N.  S.  55,  it  was  only  decided  that  the  defendant's 
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assignees  had  a  right  to  interfere  and  avail  themselves  of 
the  objections  to  the  validity  of  the  warrant  of  attorney 
that  the  defendant  himself  could  have  urged  against  it 
under  the  Act  1  &  2  Vic.  ch.  110. 

On  the  facts  as  they  are  now  before  the  Court,  I  do  not 
think  the  Metropolitan  Loan  and  Savings  Company  were 
properly  before  the  Master  in  Chambers,  but  were  intruders 
upon  the  plaintiff's  premises  so  to  speak,  and  should  have 
been  turned  out  as  having  no  right  there. 

The  appeal  therefore  should  be  allowed,  aod  the  rescind- 
ing order  be  rescinded,  and  the  amending  order  allowed 
to  stand ;  but  owing  to  the  affidavit  on  which  the  original 
amendment  was  made  containing  the  erroneus  statement 
that  the  company's  writ  had  not  been  renewed,  the  allow- 
ance of  the* appeal  should  be  without  costs. 

Rose,  J. — I  have  read  with  care  the  judgment  of  the 
learned  Master,  and  entirely  agree  with  the  reasoning  and 
the  conclusion. 

Indeed  on  the  argument  there  was,  I  think,  no  doubt 
expressed  by  any  member  of  the  Court  as  to  the  propriety 
of  the  order  if  the  practice  allowed  the  application  in  the 
form  it  was  made,  viz.,  by  a  third  party  not  a  party  to 
the  action  in  which  the  amendment  was  made.  I  have 
been  able  to  satisfy  myself  that  the  learned  Master  was 
quite  right  in  entertaining  the  application  by  the  com- 
pany, and  making  the  order  he  did  on  such  application. 

If  necessary  to  support  the  order  I  should  not  hesitate 
to  find  that  the  clause  in  the  affidavit  before  the  learned 
Master,  extracted  in  the  judgment,  did  not  state  all  the 
facts  known  to  the  deponent ;  was  a  wilful  withholding  of 
material  facts  and  a  fraud  upon  the  Court  and  the  com- 
pany whose  execution  it  was  thus  sought  to  cut  out. 

As  against  the  plaintiff  I  shall  not  closely  enquire  Avhat 
was  the  legal  effect  of  the  amendment.  It  was  intended 
to  obtain  priority  over  the  company,  and,  if  any  doubt  lias 
been  created,  it  should  not  be  allowed  to  remain. 
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I  find  in  the  affidavit  of  Margaret  McLean,  filed  in  sup- 
port of  the  original  order,  she  being  interested  in  maintain- 
ing the  priority  thus  obtained,  that  a  copy  of  the  execution 
in  the  suit  o£  The  Metropolitan  LoanTand  Savings  Go.  v. 
Cameron  was  obtained  in  the  month  of  May,  1884,  prior 
to  the  application  to  amend,  by  the  solicitor  for  the  plaintiff. 

The  affidavit  further  states  that  then  for  the  first  time 
the  plaintiff  became  aware  that  the  said  company  had  an 
execution  personally  against  Christina  Colina  Cameron. 

Then  follows  this  clause :  "  7.  That  in  the  month  of 
June  last  the  plaintiff  through  her  solicitors  was  made 
aware  of  the  fact  that,  as  apioeOoTed  hy  the  said  execution, 
the  same  was  not  properly  renewed,  and  in  fact,  as  her 
solicitor  reported,  had  expired  and  was  no  longer  in  force." 

The  affidavit  referred  to  by  the  learned  Master  was 
made  by  the  plaintiff's  solicitor  on  the  26th  of  November, 
1884. 

Looking  at  the  original  writ,  a  copy  of  which  was 
before  the  solicitor,  it  appears  to  be  dated  on  the  26th 
of  March,  1881.  Underneath  is  the  memorandum  in 
question :  "  Renewed  for  one  year  from  this  28th  day  of 
March,  A.  D.  1882."  Wm.  Matheson,  Dep.  Reg.  at 
Ottawa. 

I  have  written  the  renewal  as  on  the  28th,  assuming 
that  the  copy  so  read. 

So  far  it  would  strike  any  solicitor  as  a  matter  of 
enquiry  how  a  writ  which  expired  on  the  26th  of  March 
could  be  or  was  marked  by  an  officer  of  the  Court  as 
renewed  on  the  28th,  two  days  after  the  year  had  expired. 
Certainly  the  learned  Master  should  have  been  put  in 
possession  of  the  fact  of  the  clerk  having  marked  the  writ 
as  renewed. 

There  moreover  appeared  immediately  underneath  the 
abov.  memorandum  the  following:  "Renewed  for  one  year 
from  this  13th  day  of  March,  A.  D.  1883.  Wm.  Matheson, 
Deputy  Registrar  at  Ottawa. 

This  apparent  fact  was  withheld  from  the  learned 
Master. 
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In  the  margin  a  similar  memorandum  "Kenewed  for 
one  year  from  this  7th  day  of  March,  A.  D.  1884 ;"  and  of 
this  no  mention  is  made  in  the  affidavit. 

These  endorsements  were  quite  sufficient  to  arouse 
enquiry  in  the  mind  of  any  one  not  wilfully  shutting  out 
light. 

Tf  the  solicitor  had  taken  the  trouble  to  examine  the 
original  writ  he  would  have  found  that  the  figure  which 
has  been  read  as  "  2"  was  of  the  same  character  as  the  "1" 
in  "  1882,"  andjthat  the  "  2"  in  1882  was  of  an  entirely 
different  form. 

He  wouldfalso  have  discovered  on  the  face  of  the  writ, 
three  law  stamps,  on  each  of  which  was  written  across  the 
face  as  follows  :  "  Mar.  18,  82 ;"  and  the  sheriff  could  have 
told  him  that  he'received  the  writ  marked  renewed  on  the 
19th  day  offMarch,  1882. 

The  careful  wording  of  the  clause  extracted  from  the 
solicitor's  affidavit-does  not  indicate  a  careless  mind,  and 
only  a  mind  so  careless  as  to  render  its  possessor  unsafe 
as  a  counsellor,'|could  have  passed  by  all  these  indices 
pointing  to  facts  which  should  have  been  most  carefully 
looked  into. 

If  there  was^merely  neglect  arising  from  carelessness,  I 
fear  it  must  place  the  party  guilty  of  it  in  the  position 
with  regard  to  others  as  if  it  had  been  wilful.  If  there 
was  wilful  neglect,  there  was  fraud. 

There  is  no  doubt  in  fact  the  writ  was  duly  renewed  on 
the  18th  March,  1882  ;  and  therefore  when  the  solicitor 
stated  in  his  affidavit  that  it  was  not  so  renewed,  he  was 
making  a  misstatement  of  fact,  which,  if  not  wilful,  was  the 
result  of  such  negligence  and  such  careless  disregard  of 
the  right  of  the  said  company  as  to  make  the  order  thus 
obtained  a  gross  fraud  upon  their  rights,  so  gross,  that  the 
moment  the  Court  became  informed  of  the  fjxcts,  from  what- 
ever source,  it  became  its  imperative  duty  in  the  exercise 
of  what  Lord  Cauii)bell,  (1  J.,  in  Cameron  v.  Reynolds,  5 
E.  &  B.  305,  calls  "a  general  equitable  jurisdiction  over 
our  own  judgments,"  to  at  once  interfere  and  set  right  a 
great  wrong.    See  Fiirdie  v.  Watson,  3  P.  R.  23,  26. 
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It  seems  to  me  the  notice  of  motion  to  rescind  the  order 
might  have  been  in  a  form  similar  to  that  directed  by- 
Wood,  Y.  C,  in  Bourbaud  v.  Bourhaud,  12  W.  R.  1024, 
1025,  viz.,  "  the  Court  having  been  informed,  on  the  part 
of  the  Metropolitan  Loan  and  Savings  Company  that 
the  plaintiff  has  obtained  an  order,  &;c.,  unless  on  the 
day  of  ,  the  plaintiff  shewed  good  cause,  &c., 

the  said  order,  and  all  amendments  thereunder,  will  be 
rescinded  and  set  aside." 

There  has  been  no  difficulty  in  reaching  what  is  prac- 
tically a  fraud  at  the  instance  of  a  third  party  even  at 
law ;  and  a  Court  of  equity  never  appeared  to  feel  any 
difficulty  in  interfering,  even  when  at  law  relief  would 
have  been  refused. 

In  addition  to  the  above  cited  case,  see  McDonald, 
V.  Boice, -12  Gr.  48.  The  head  note  is:  "A  judgment 
recovered  at  law,  by  the  fraudulent  acquiescence  of  the 
defendant  in  the  action,  will  be  enquired  into  in  this  Court 
at  the  instance  of  a  subsequent  judgment  creditor ;  although 
the  rule  at  law  is  that  only  the  party  to  the  action  can 
move  against  the  judgment  there." 

Spragge,  V.C.,"  at  p.  50,  says  :  "  At  law  Wm.  Beatty 
might  have  applied  to  reduce  it,  but  a  Court  of  law  would 
not  hear  such  an  application  from  a  subsequent  incum- 
brancer :  so  that  unless  that  (query  this ")  Court  can 
interpose,  it  depends  upon  the  will  of  the  judgment  debtor 
whether  those  who  have  subsequently  recovered  judgment 
against  him,  shall  have  his  effects  swept  away  for  a 
fictitious  debt." 

Fortunately  under  the  present  procedure  we  feel  no  diffi- 
culty as  to  the  exercise  of  all  the  powers  of  a  Court  of 
equity. 

It  was  urged  that  the  Court  should  not  interfere  on 
summary  application,  but  leave  the  parties  to  interplead 
when  the  proceeds  of  the  sale  of  the  lands  come  into  the 
hands  of  the  sheriff.  To  this  the  language  of  Draper,  C.J. ^ 
in  Purdie  v.  Watson,  3  P.  R.  23,  at  p.  27,  is  applicable:  "If  the 
present  writ  were  continued  in  force  in  the  amended  form 
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asked  for,  innsmuch  as  the  sheriff  received  it  on  the  9th  of 
October,  1859,  questions  might  be  raised  as  to  its  possible 
effect  in  binding  the  defendant's  lands,  which  it  seems  to 
me  it  would  be  more  just  to  prevent  or  avoid." 

In  addition  to  the  cases  cited  by  the  learned  Master  the 
following  may  be  referred  to:  Macdonalcl  v.  Gromhie,  2  O. 
R.  243,  10  A.  R.  92,  and  cases  cited  in  judgment  and  argu- 
ments of  counsel :  Balfour  v.  Ellison,  3  P.  R  30-32  :  Wilson 
V.  Wilson,  2  R  R.  374  ;  Martin  v.  Martin,  3  B.  &  Ad.  934  ; 
Harrod  v.  Benton,  8  B.  &  C.  217-219. 

It  seems  clear  from  the  cases  referred  to  that,  if  the 
facts  had  appeared,  such  amendment  would  not  have  been 
made  in  the  absence  of  the  company,  and  without  protect- 
ing them.  Perhaps  an  order  amending  the  original  order 
declaring  it  should  not  affect  intervening  judgment  credi- 
tors would  have  answered  the  purpose.  However,  in 
Semple  v.  Nicholson^  4  H.  &  N.  298,  the  Court  refused  to 
allow  certain  warrants  of  attorney  to  be  taken  off  tlie 
files  for  the  purpose  of  being  stamped,  other  creditors 
having  in  the  meantime  obtained  judgments. 

Pollock,  C.  B.,  said,  at  p.  304  :  "  The  judgment  entered  up- 
on the  unstamped  warrants  of  attorney  must  be  considered 
as  having  passed  per  incuriam.  *  *  The  judgment  must 
be  set  aside ;  after  which  the  parties  may  take  the  warrants 
of  attorney  off  the  file,  and  get  them  stamped,  and  then 
sign  fresh  judgment." 

The  learned  Master's  order  is  in  accordance  with  the 
above  judgment. 

I  have  had  some  doubt  as  to  the  power  of  'the  learned 
Master  to  set  aside  his  own  order  after  it  was  acted  upon. 
See  Shaw  v.  Nicker  son,  7  U.  C.  R.  541.  As,"  however^ 
there  is  power  in  the  Court  to  act  I  think  it  unnecessary 
to  further  consider  the  question,  as  it  would,  in  my  view, 
only  result  in  a  similar  order  being  made. 

The  order  may  thus  stand,  and  the  appeal  be  dismissed, 
with  costs. 

In  looking  at  the  original  writ,  which  was  amended,  I 
find  the  following  endorsement:  "This  writ  is  withdrawn 
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by  plaintiff  s  solicitor.  The  answer  of  J.  FlintofF,  Sheriff^ 
Sheriff's  office,  Sarnia,  Ont.,  3rd  June,  1884." 

It  does  not  appear  for  what  purpose  it  was  withdrawn. 
It  was  not  amended  until  December  following.  This  may- 
be a  further  difficulty  in  the  plaintiff's  way. 

Galt,  J.,  concurred  with  Eose,  J. 

^lotion  dismissed,  with  costs. 


[COMMON  PLEAS  DIVISION.] 

McNeELY  ET  AL.  V.  McWiLLIAMS  ET  AL. 

Contract  in  writing — Additional  parol  term — Parol  evidence — 
Admissibility  of. 

The  defeBdants  wrote  to  the  plaintififs  :  "We  will  furnish  scows,  and  deliver 
all  the  stone  reqmred  for  the  Omemee  bridge  as  fast  as  you  require 
them,  for  the  sum  of  seventy-five  cents  per  cubic  yard."  To  which  the 
defendants  replied.  "We  accept  the  above  ofierat  the  price  and  con- 
ditions named." 

Held,  Cameron,  C.J.,  dissenting,  that  parol  evidence  was  admissible  to 
show  that  the  carriage  was  to  be  by  lake  and  river  navigation,  and  was 
only  to  take  place  provided  the  water  along  the  route  remained  of  a 
named  height,  sufficient  to  enable  the  defendants  to  use  their  steamers 
in  towing  the  scows. 

The  plaintiffs  sued  for  breach  of  contract  to  furnish 
scows  and  deliver  stone  to  the  plaintiffs  at  the  Omemee 
bridge,  which  the  plaintiffs  were  building  under  contract 
for  the  county  of  Peterborough. 

The  plaintiffs'  statement  of  claim  set  out  that  on  the 
26  th  August,  1884,  the  plaintiffs  were  quarrying  stone  at 
Bobcaygeon,  to  build  the  stone  work  of  a  bridge  at  Omemee, 
and  on  that  day  the  defendants  contracted  and  agreed 
with  the  plaintiffs  to  deliver  all  the  said  stone  required  for 
the  said  bridge  as  fast  as  the  plaintiffs  required  the  same 
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for  the  sum  of  75  cents  per  cubic  yard.  In  the  month  of 
September  the  defendants  entered  upon  the  said  contract, 
and  after  deliveriDg  a  certain  portion  of  the  said  stone  at 
Omemee  refused  to  coD^plete  the  same  although  requested 
so  to  do  by  the  plaintiffs,  whereby  the  plaintiffs  were  put 
to  great  loss,  costs,  charges,  and  expenses  ;  and  they  claimed 
$356  damages. 

The  defendants,  in  their  statement  of  defence,  alleged 
that  the  contract  into  which  they  entered  was  not  truly 
set  out ;  but  that  the  true  agreement  was,  that  in  the 
event  of  the  water  in  a  certain  stream,  called  Pigeon  Creek, 
through  which  the  defendants  had  to  pass  in  delivering 
the  said  stone,  remaining  of  at  least  the  depth  marked  by 
the  defendants  and  made  known  to  the  plaintiffs  before 
the  making  of  said  agreement,  the  defendants  would  deliver 
the  said  stone  required  for  said  bridge  as  fast  as  the  plain- 
tiffs required  the  same,  for  the  sum  of  seventy-five  cents 
per  cubic  yard  ;  and  that  should  the  water  fall  below  the 
depth  above  specified,  then  the  agreement  was  to  be  off. 
And  immediately  after  making  the  said  agreement,  and 
before  the  plaintiffs  required  the  defendants  to  deliver  the 
said  stone  or  any  portion  thereof,  the  water  in  the  said 
stream  fell  to  a  considerable  depth,  about  one  foot  below 
the  depth  agreed  on,  and  the  defendants  were  thereby 
prevented  from  carrying  out  said  contract,  and  were 
released  from  the  same.  The  defendants  were  always 
ready  and  willing  to  perform  the  said  contract,  provided 
the  water  in  the  said  stream  continued  of  the  depth  stipu- 
lated, which  depth  was  necessary  and  requisite  to  enable 
the  defendants  to  manage  and  float  their  boat  and  scows. 

The  defendants,  in  their  said  statement  of  defence,  by 
amendment  set  out  the  memorandum  of  the  contract  as 
below ;  and  averred  it  did  not  contain  all  the  terms  of  the 
bargain  between  the  parties ;  and  that  it  was  a  condition 
that  it  was  only  to  be  binding  if  the  water  remained  of 
sufficient  depth  as  before  stated.  They  also  alleged  that 
the  signature  of  the  defendant  parties  to  the  said  memor- 
andum was  obtained  by  the  representation  ol"  the  plaintitt 
92 — VOL.  IX  O.R. 


730 


THE  ONTAKIO  REPORTS,  1885. 


[Vol. 


Henry  Walters,  and  on  the  understanding  with  him,  that 
it  was  not  necessary  to  embody  all  the  terms  of  the  agree- 
ment in  the  said  memorandum. 

The  cause  was  tried  before  Rose,  J.,  and  a  jury,  at  Lind- 
say, at  the  Spring  Assizes  of  1885. 

The  following  was  the  contract  referred  to  : 

"  Lindsay,  26th  August,  1884. 

' '  Messrs.  McISTeely  &  Walters. 
Gentlemen— 

"  We  will  furnisli  scows  and  deliver  all  the  stone  required  for  the 
Otnemee  bridge  as  fast  as  you  require  them  for  the  sum  of  seventy  five 
cents  per  cubic  yard. " 

"A.  W.  Parkin." 

"  We  accept  the  above  offer  at  the  price  and  conditions  named. 

"McNeely  &  Walters." 

The  evidence  showed  that  the  plaintiffs'  stone  was  at  Bob- 
caygeon,  from  which  place  it  was  to  have  been  carried  by 
scows  by  Pigeon  River  and  Pigeon  Lake  to  Omemee,  where 
the  plaintiffs  were  building  the  stone  work  of  a  bridge  under 
contract  to  do  so.  The  cost  of  carrying  the  stone  at  the  con- 
tract price  would  have  been  about  $150:  that  the  defen- 
dants did  not  perform  the  contract  having  taken  up  only 
one  haul  or  tow ;  and  that  they  refused  to  carry  any  more 
till  the  water  was  deep  enough  to  enable  them  to  tow  the 
scows  from  Bobcaygeon  to  Omemee  by  their  steamer  the 
Ontario:  that  in  consequence  of  such  refusal  the  plaintiffs 
were  obliged  to  pay  other  parties  for  taking  the  stone  for 
them,  which  was  taken  by  a  steam  tug  and  scows  foi 
$499.85,  making  a  loss  to  them  of  $349.85,  which  they 
claimed  to  recover  from  the  defendants. 

The  evidence  given  to  vary  the  written  contract,  the 
admissibility  of  which  was  objected  to,  was  as  follows : 

A.  W.PaTldn,onQ  of  the  defendants,  said,  that  two  or  three 
weeks  before  the  writing  was  signed  he  met  the  plaintifl' 
Walters  on  the  street,  who  said  they  had  not  finally  com- 
pleted the  arrangements,  but  the  chances  were  they  would 
want  to  get  the  stone  towed.  "He  said  he  thought  we 
would  stand  a  good  chance  to  get  the  contract  if  we  could 
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do  it.  I  told  him  it  all  depended  on  the  captain  of  the 
boat,  Mr.  Jacobs,  whatever  he  said.  Saw  him  again  ;  told 
him  we  thought  we  could  take  it  up  for  a  dollar  a  yard.  I 
told  Walters  they  had  been  up  with  some  lumber  for 
R.  C.  Smith  &  Co.,  and  Jacobs  said  if  the  water  stayed  as 
high  as  it  was  we  could  take  it  up.  Walters  afterwards 
came  to  my  house.  He  told  me  he  had  seen  Jacobs  and 
Mc Williams,  and  they  told  him  to  come  to  me  and  finish  it 
up.    *    *    We  disputed  about  the  price  for  some  time. 

*  *  He  said  he  would  give  seventy-five  cents.  *  * 
I  said  there  was  a  good  deal  of  delay  in  loading.  He  said 
they  would  load  as  fast  as  possible.  I  said  we  had  five 
hands  on  board,  and  he  said  he  would  give  them  all  work 
while  they  were  standing  there,  helping  to  load,  and  pay 
their  wages  while  loading,  and  also  at  Omemee  in  unload- 
ing. *  *  He  said  he  would  put  a  man  on  to  take 
charge  of  the  loading  and  pay  him  his  wages,  but  he  had 
to  work  all  the  time  except  the  time  he  was  pumping  the 
scows,  and  that  he  was  not  to  be  charged  with.  He  was 
to  pay  a  dollar  and  a  quarter  a  day.  I  was  to  find  the 
man  and  he  was  to  take  the  responsibility  of  the  loading* 
and  then  I  said  I  would  take  the  seventy-five  cents.  Had 
no  conversation  just  at  that  minute  about  the  water  line. 
He  said  then,  Must  write  out  McNeely  &  Walters  a  formal 
letter  acknowledging  you  will  do  the  towing  for  this 
seventy-five  cents  a  yard.'  So  I  went  away  up  into  my 
room  and  brought  a  pen  and  ink  *  *  and  said,  you 
block  out  a  document  of  that  kind  as  you  are  more 
accustomed  to  an  agreement  than  I  am,  and  we  will  see 
how  it  looks.  So  he  wrote  that  document  out  and  he 
read  it.  When  he  read  it  I  said,  how  about  Jacob's  water 
mark  ?  Well,  he  says,  with  a  kind  of  a  laugh,  what  about 
it  ?  Why,  says  1,  how  is  the  water  ?  And  he  said,  it  is 
an  inch  and  a  half  higher  than  this  mark  now.  T  said, 
had  that  not  better  be  entered  in  this  document?  He 
said,  there  is  not  the  slightest  occasion  for  it.  I  said, 
why  ?  or  made  some  remnrk  like  tliat.  He  said,  if  there 
is  not  sufiicient  water  to  fioat  your  boats  to  do  tlio  work , 
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there  is  an  end  o£  it.  We  do  not  want  you  to  do  impossi- 
bilities. So  under  that  arrangement  I  signed  the  paper. 
The  mark  alluded  to  was  Jacob's  water  mark.  *  *  On 
the  railroad  bridge  Mr.  Walters  told  me  where  it  was. 
He  said  the  water  was  an  inch-and-a-half  higher.  Then 
we  talked  about  in  case  the  water  should  go  down,  and  I 
said,  in  any  case  the  stone  could  be  brought  round  by 
Lindsay.  He  said  he  did  not  want  to  bring  it  by  Lindsay, 
that  it  would  cost  a  great  deal  more  to  bring  it  by  Lindsay, 
I  understood  it  was  going  to  take  three  trips.  *  *  A 
few  days  after  I  signed  the  document  I  got  a  card  to  place 
the  scows  at  the  quarry  as  soon  as  possible,  that  the  stop 
logs  had  been  taken  out  at  Buckhorn,  and  the  water  was 
falling.  1  gave  this  card  to  the  captain,  and  told  him  we 
would  have  to  lose  no  time." 

James  A.  Mc  Williams,  one  of  the  defendants,  swore  he 
had  a  conversation  with  the  plaintiff  Walters  on  the  street 
in  which  he,  defendant,  proposed  to  tow  the  stone,  provided 
the  water  would  stay  up  to  a  certain  mark,  the  captain 
(Jacobs)  had  left  on  the  pier  at  the  railway  bridge.  The 
water  mark  was  definitely  mentioned.  That  was  the  con- 
dition, that  if  the  "water  stood  up  to  this  water  mark  the 
defendants  would  do  it,  but  if  the  water  fell  below  that  to 
any  extent  they  could  not  do  it.  This  conversation  was 
about  two  or  three  weeks  before  the  contract  was  signed. 

Silas  Jacob,  one  of  the  defendants,  in  his  evidence  said  r 
"I  was  up  Pigeon  Greek  on  22nd  July,  1884.  The  boat 
(The  Ontario)  draws  two  feet  eight  inches  of  water.  First 
spoke  to  Walters  about  hauling  this  stone  at  Bobcaygeon 
in  August  before  the  paper  was  signed  by  Parkin.  I 
think  I  told  him  I  would  like  to  do  the  work,  and  in  case 
we  did  this  work  successfully  there  was  a  chance  of  doing 
more.  I  believe  there  was  something  said  about  the 
height  of  the  water  at  the  time  I  went  up  with  the  lumber, 
and  I  asked  Mr.  Walters  to  let  us  know  if  the  water  was 
about  the  same  height  or  how  it  stood ;  and  I  then  gave 
him  a  mark  at  Omemee  on  the  railroad  bridge,  the  bottom 
of  the  sill  on  the  railroad  bridge.    I  told  him  if  the  water 
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kept  at  that  level  we  were  safe  in  taking  the  job  :  that  we 
could  do  the  work  successfully.  I  believe  we  three  men 
(defendants)  met  on  the  subject  of  this  contract  once.  I 
cannot  say  when  it  was ;  it  was  on  a  Saturday  night  we 
talked  it  over.  I  do  not  know  that  we  came  to  a  definite 
conclusion,  but  we  did  come  to  a  kind  of  conclusion. 
Walters  seemed  to  understand  the  mark  perfectly.  I  fixed 
on  the  mark  at  the  time  I  went  up  with  the  lumber.  I 
was  able  to  get  through  comfortably  with  the  lumber.  As 
near  as  I  can  tell  the  scows  drew  two  feet  and  a  halt  of 
water.  I  had  no  other  conversation  with  Walters  till 
Monday  morning  the  1st  September.  Be  came  down  to 
the  boat  in  the  morning  *  *  and  said  he  was  ready 
for  us  to  place  the  scows  and  w^as  anxious  for  us  to  place 
the  scows. 

Joseph  Parkin,  son  of  defendant,  A.  W.  Parkin,  swore 
that  on  the  26th  August  he  happened  to  be  going  through 
the  room,  and  his  father  asked  him  to  sit  down.  He  said 
Walters  and  he  were  talking  over  the  towing  matter. 
When  I  sat  down  my  father  went  and  got  the  pen  and 
ink  to  write  with,  and  there  was  some  talk.  Walters  did 
the  writing  and  read  the  writing,  and  after  he  read  it  over 
my  father  said,  'what  about  the  water  mark  ?  hadn't  that 
better  be  put  in  the  writing.'  Walters  said  he  did  not 
think  it  necessary.  He  said  'if  the  water  is  not  high  enough, 
that  puts  an  end  to  it.  I  do  not  expect  a  man  to  do 
impossibilities.'  I  spoke  up  and  said,  if  the  water  is  not 
up  to  this  mark  on  the  pier,  that  is  Jacob's  mark,  he  can- 
not go  up :  and  Walters  said  it  was  an  indi  and  a  half 
above  the  water  mark  then.  My  father  said  the  water  is 
up  to  that  mark  now,  but  if  it  fell  before  the  work  was 
done,  what  would  be  the  consequence  ?  Walters  said  there 
was  no  danger  of  the  water  falling.  Then  there  was  some 
talk  about  if  the  Ontario  could  not  do  the  work,  what  boat 
•could  ?  My  father  said  there  was  Burke's  boat  that  he 
did  not  think  would  draw  as  much  as  the  Ontario,  that 
was  not  finished  yet.  Then  there  was  talk  about  the 
Water- Witch,  that  belon<xs  to  us.    Walters  asked  if  she 
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could  not  do  the  work  ?  I  told  him  no,  that  she  drew 
more  water  than  the  Ontario.  Up  to  this  time  the  writing 
was  not  signed.  Walters  read  it,  then  my  father  took  it, 
and  I  guess  read  it  too.  I  copied  the  writing  in  a  day 
book  belonging  to  my  father.  Mr.  Walters  and  I  walked 
down  street  together  *  *  He  stopped  and  said,  'I  forgot 
to  ask  your  father  whether  I  had  better  not  have  Jacob'a 
name  on  this  too,'  and  I  said  I  did  not  think  it  was  necessary^ 
if  the  water  was  high  enough,  the  work  would  be  done  all 
right;  and  he  again  repeated,  the  water  was  over  the  water 
mark." 

Henry  Walters,  in  his  evidence,  positively  denied  there 
was  any  conditions  whatever  about  the  water,  except  that 
he  told  Jacobs  it  was  an  inch  and  a  half  above  his  water 
mark,  which  was  true. 

It  was  proved  by  other  independent  testimony  that  the 
water  was,  at  the  time  the  contract  was  signed,  an  inch 
and  a  half  above  Jacobs'  mark. 

The  learned  Judge  submitted  certain  questions  in  writing 
to  the  jury,  which  were,  with  the  jury's  answers,  as  follows  : 

"1.  Did  the  paper  signed  by  Parkin  and  McNeely  &  Walters,  con- 
tain the  whole  agreement  between  the  parties  ?  "    A.  '*  No." 

"  2.  Was  it  agreed  between  the  parties  that  the  defendants  were  not 
to  be  bound  to  deliver  the  stone  if  the  water  fell  below  Jacob's  mark?  " 
A.  "No." 

* '  3.  Was  it  possible  for  the  defendants  to  have  towed  the  scows  to 
Omemee  during  September  or  October  by  the  steamer  Ontario  ? "  A. 
'*No." 

"  4.  Could  the  defendants  have  towed  the  scows  to  within  a  reasonable 
distance  of  Omemee,  and  have  poled  them  the  rest  ot  the  way?"  A. 
*' Yes." 

"  5.  What  damages  do  you  think  it  just  for  the  defendant  to  pay  ?  " 
A.  "  No  damage,  the  defendants  lose  what  they  have  done." 

After  the  jury  had  returned  to  Court  with  their  answers- 
the  learned  Judge  asked  : 

Q.  *  'What  did  you  think  was  the  contract  other  than  was  in  the  paper?  " 
A.  ' '  The  conclusion  we  came  to  was,  the  probabilities  are  Mr.  Waltera 
and  Mr.  Parkin  had  understood  each  other  they  would  not  force  him  to 
take  it  up  if  the  water  came  so  they  would  have  to  pole,  or,  anything  of 
that  kind,  expect  him  to  pole.     Also  as  to  the  place  it  was  to  come  from^ 
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and  with  regard  to  the  employment  of  Mr.  Parking's  men  when  they  were 
loading  and  unloading,  we  came  to  the  conclusion  jthat  was  talked  of  at 
the  time  the  agz'eement  was  drawn  up  " 

Q.  "  Did  you  think  it  was  agreed  between  them  that  if  the  water  fell  so 
that  they  could  not  go  up,  the  contract  was  not  to  be  enforced  ?  "  A. 
"  If  the  steamboat  could  not  go  up  thafit  was  not  to  be  enforced." 

Q.  "  But  did  you  understand  it  was  the  agreement  they  were  to  deliver 
the  stone  if  the  water  fell  below  the  mark  !  "  A.  "  They  all  disagreed  as 
to  how  much  it  should  have  fallen  to  make  a  legal  right  of  stopping." 

Q.  "  You  could  not  come  to  a  conclusion  if  it  fell  say  half  an  inch  ? "  A. 
"  No." 

Q.  "  But  if  it  fell  substantially  so  as  to  prevent  a  steamboat  taking  up  ^ 
the  contract  was  to  end  ?  "    A.  "  Yes." 

Q.  ' '  Your  understanding  was  the  contract  was  not  to  be  enforced  if  they 
could  not  tow  up  the  scows  with  the  steamboat."    A.  "  Yes." 

Mr.  Osier,  for  defendants,  moved  for  judgment  on  the  findings. 

The  Court — "  It  may  prevent  further  difficulty  if  I  put  another  qnes- 
tion  "  :  Q.  "  Did  you  think  the  amount  the  plaintiff  paid  was  a  reasonable 
amount,  if  as  matter  of  law  the  defendants  ought  to  pay  anything  ?  "  A. 
"  The  majority  of  us  thought  the  damages  were  far  too  large." 

The  counsel  for  the  plaintiffs  at  the  trial  objected  to 
any  evidence  being  received  to  alter  or  vary  the  terms  of 
the  contract. 

On  the  above  answers  of  the  jury  the  learned  Judge 
directed  judgment  to  be  entered  for  the  defendants. 

In  Easter  Sittings,  May  20,  1885,  G.  T.  Blackstock, 
obtained  an  order  nisi  calling  on  the  defendants  to  shew 
cause  why  the  verdict  for  the  defendants,  and  such  of  the 
findings  of  the  jury  as  were  adverse  to  the  plaintiffs, 
should  not  be  set  aside  and  a  verdict  entered  for  the 
plaintiffs  for  $350  ;  or  that  a  new  trial  be  had  between  the 
parties,  on  the  grounds : 

1.  That  the  said  findingswere  contrary  to  lawand  evidence, 
the  weight  of  evidence,  and  the  learned  Judge's  charge, 

2.  That  the  learned  Judge  erred  in  admitting  })arol 
evidence  of  the  alleged  contemporaneous  variation  of  or 
addition  to  the  written  agreement  of  the  2Gth  of  August, 
1884. 

3.  That,  even  if  properly  admitted,  the  said  evidence  did 
not  support  tlie  second  or  amended  paragraphs  of  tlic  defen- 
dants' statement  of  defence. 
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4.  That  the  evidence  of  the  defendant  Mc Williams  as  to 
conversations  with  the  plaintiff  Walters  as  to  the  height 
of  water  in  Pigeon  river  ought  not  to  have  been  admitted. 

5.  That  there  was  no  evidence  to  support  the  defen- 
ants'  statement  of  defence ;  and  in  any  event  the  case 
ought  to  have, been  withdrawn  from  the  jury  and  tried  by 
the  Judge. 

6.  That  the  learned  Judge  should  have  told  the  jury 
that  they  could  only  find  in  favour  of  the  defendants  upon 
the  clearest  evidence ;  and  that  if  there  was  any  doubt  in 
their  minds  they  should  find  in  favour  of  the  plaintiffs. 

The  plaintiffs  also  gave  notice  of  motion  to  be  heard  on 
the  return  of  the  order  nisi,  that  the  judgment  entered  for 
the  defendants  should  be  set  aside  and  judgment  entered 
for  the  plaintiffs  for  $356,  on  the  findings  of  the  jury  in 
their  favour. 

During  the  same  sittings,  June  1,  1885,  G.  T.  Black- 
stock  supported  the  motion.  The  question  is,  whether  it 
was  competent  to  the  defendants  to  introduce  j)arol  evi- 
dence. When  a  written  agreement  has  been  entered  into, 
parol  evidence  is  not  admissible  to  alter  or  vary  it :  Taylor 
on  Evidence,  8th  ed,  9G6  ;  Pym  v.  Caii^Ml,  25  L.  J.  Q.  B. 
N.  S.  277;  Davis  v.  Jones,  17  C.  B.  625  ;  Wallace  v.  Lit- 
tell,  11  C.  B.  N.  S.  369  ;  and  the  question  is  one  for  the 
Court,  and  not  for  the  jury  :  Bavtlett  v.  Smith,  11  M.  &  W. 
483.  See  also  judgment  of  Harrison,  C.  J.,  in  Mason  v. 
Scott,  22  Gr.  592,  619,  where  the  authorities  are  discussed. 
The  agreement  itself  must  decide  whether  it  contains  the 
whole  contract :  Naumberg  v.  Young,  43  Amer.  R.  380  ; 
Harris  v.  Great  Western  R.  W.  Co.,  1  Q.  B.  D.  515. 
The  only  cases  in  which  parol  evidence  is  admitted  are 
where  there  is  fraud  or  mistake,  or  where  the  instrument 
is  delivered  as  an  escrow  ;  or  in  the  case  of  a  collateral 
agreement,  that  is,  where  either  contemporaneously  or  as 
a  preliminary  measure  the  parties  had  entered  into  a  distinct 
oral  agreement  in  some  collateral  matter  ;  and  also  where 
the  contract  depends  on  a  series  of  letters  and  parol  evi- 
dence is  admitted  to  connect  the  documents :  Stephen's 
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Dig.  of  Evidence,  104-6:  ^^^is  v.  Ahell,  10  A.  R.  226,;  Bennett 
V.  Tregent,  24  C.  P.  565;  McMullen  v.  Williams,  5  A.  K  518- 
Even  if  parol  evidence  is  admissible,  evidence  of  conver- 
sations between  the  plaintiff  Walters  and  the  defendant 
Williams  and  Parkin,  prior  to  the  time  v^^hen  the  contract 
was  signed,  is  not  admissible.  What  took  place  on  the 
26th  of  August,  v^hen  the  contract  was  entered  into,  must 
be  alone  looked  at.  The  evidence,  however,  does  not  sup- 
port the  defendant's  contention,  for  it  clearly  appears  from 
the  evidence  of  the  government  inspector  that  the  water 
w^as  of  the  height  contended  for  to  enable  the  scows  to 
be  taken  up. 

Osier,  Q.  C,  and  O'Leary,  contra.  The  writing  does  not 
contain  the  whole  contract  between  the  parties,  and  there- 
fore parol  evidence  is  admissible  to  shew  what  the  real 
contract  was.  The  writing  only  contains  one  term,  namely, 
the  price.  Neither  the  place  of  starting  or  destination  is 
given,  nor  is  the  course  of  transit  given  ;  and  all  these 
therefore  must  be  supplied.  By  the  contract  the  defendants 
are  to  furnish  the  scows  when  required  by  the  plaintiffs- 
This  means  when  the  plaintiffs  might  reasonably  require 
them,  and  they  could  only  reasonably  require  them  when 
the  water  was  high.  The  price  that  the  plaintiffs  were  to 
pay,  shews  that  it  was  only  contemplated  that  the  work 
should  be  done  when  the  water  was  of  a  certain  height' 
for  when  the  water  was  low  a  very  much  smaller  quantity 
only  could  be  carried,  and  the  cost  of  carriage  would  be 
necessarily  increased  ;  and  it  appears  that  while  the  contract 
price  was  75  cents  per  cubic  yard,  it  cost  the  plaintiffs  wlien 
the  water  was  low  $3,00  a  cubic  yard.  It  was  also  i)art  of 
the  agreement  between  the  parties,  that  the  plaintiffs  were 
to  employ  and  to  pay  the  men  while  loading  and  unloading 
the  scows.  It  is  quite  clear,  therefore,  that,  in  the  contem- 
plation of  the  parties,  the  writing  was  not  intended  to  in- 
clude all  the  terms  of  the  contract.  The  case  of  Fifzgemld 
v.  Grand  Trunk  R.  W.  Co.,  4  A.  K.  601,  5  S.  0.  R.  204,  is 
very  much  in  point.  There  the  contract  was  to  carry  coal 
oil,  nothing  being  said  about  the  kind  of  cars  ;  and  it  was 
93 — VOL.  IX  O.K. 
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held  that  evidence  was  admissible  to  shew  that  in  the  con- 
templation of  the  parties  the  oil  was  to  be  carried  in 
covered  cars.  See  also  Chamberlain  v.  Smith,  21  U.  C. 
R.  103 ;  Harris  v.  Rickett,  4  H.  &  N.  1 ;  McGinness  v. 
Kennedy,  29  U.  C.  R.  93.  The  evidence  here  shews  that 
a  complete  contract  was  entered  into  by  parol  in  all  res- 
pects, except  as  to  price,  and  this  was  settled  and  put  into 
writing. 

June  27,  1855.  Cameron,  C.  J.— There  can  be  no  ques- 
tion, if  the  w^riting  contains  the  whole  contract,  that  thero 
was  a  breach  of  it  on  the  defendants'  part,  for  which  the 
plaintiffs  are  entitled  to  recover  substantial  damages. 

The  plaintiffs  contend  that  evidence  to  vary  the  contract 
by  adding  to  it  a  condition  that  it  was  not  to  be  performed 
unless  the  water  permitted  the  defendants  to  use  the 
steamer  Ontario  in  towing  the  scows,  which  is  substan- 
tially what  the  defendants  claim,  was  not  admissible,  and, 
having  been  admitted,  there  must  be  either  a  new  trial  or 
judgment  for  the  plaintiffs  for  $350,  the  difference  between 
the  agreement  price  per  cubic  yard  for  hauling  the  stone 
and  the  amount^they  paid  other  parties  for  doingr  the  work, 
in  consequence  of  the  defendants  failure  to  do  it. 

The  defendants,  on  the  other  hand,  contend,  the  contract 
as  a  whole  was  not  reduced  to  writing,  and  the  written 
memorandum  was  not  intended  to  contain  the  whole 
contract.  From  the  contract  itself,  the  termini  of  the 
haul  or  carriage  of  the  stone  cannot  be  ascertained ;  and  it 
was  part  of  the  arrangement  or  agreement  between  the 
parties,  that  the  plaintiffs  were  to  employ  and  pay  the  men 
while  loading  and  unloading  the  scows.  The  Avriting  was- 
only  to  show  the  price  to  be  paid  per  cubic  yard  for  haul- 
ing the  stone. 

These  contentions  present  several  questions  by  no  means 
free  from  difficulty  of  solution.  The  first  is,  does  the 
writing  on  its  face  show  a  contract  complete  in  its  terms 
taken  in  connection  with  the  surrounding  circumstances 
which  the  Court  may  look  at  in  interpreting  it  ?    If  it 
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does,  it  appears  to  rne  the  weight  of  authority  is  against 
adding  a  condition  as  to  the  depth  o£  water,  or  the  employ- 
ment by  the  plaintiffs  of  the  defendants'  men,  and  paying 
them  during  the  loading  of  the  stone.  The  evidence 
shews  that  the  stone  was  at  Bobcaygeon ;  that  it  was 
that  stone  that  was  to  be  hauled  or  carried  by  the  defen- 
dants, and  the  contract  itself  shews  it  was  for  the  Omemee 
bridge.  So  putting  ourselves  in  the  place  of  the  parties, 
and  reading  the  contract,  it  would  appear  to  be  complete, 
with  all  that  was  necessary  stated  to  shew  what  each 
party  had  to  do,  that  is,  the  defendants  to  receive  and 
carry  to  Omemee  the  stone,  readiness  to  deliver  it  by 
the  plaintiffs  to  them  at  their  scows  at  Bobcaygeon,  being 
a  condition  precedent  to  their  obligation  to  receiv^e,  and 
the  plaintiffs  upon  such  delivery  at  Omemee  to  pay  the 
agreed  freight  of  seventy-five  cents  per  cubic  yard.  In 
this  respect  the  present  contract  would  come  within  the 
authority  of  such  cases  as  Mur}%foTcl  v.  Gething,  7  C.  B. 
N.  S.  305  ;  Macdonald  v.  Longhottora,  1  E.  &  E.  977,  in 
which  oral  evidence  was  admitted  to  sliow  the  subject 
matter  of  the  contract,  to  denote  the  thing  in  respect  of 
which  the  parties  were  contracting. 

In  the  latter,  the  terms  "  your  wool "  were  allowed  to 
be  shown  by  parol  evidence  to  have  been  wool  in  respect 
of  which  they  had  been  previously  conversing. 

Lord  Campbell,  C.  J.,  in  stating  his  opinion,  said,  at  p. 
981 :  "  When  there  is  a  contract  for  the  sale  of  a  specific 
subject  matter,  oral  evidence  may  be  received  for  the  pur- 
pose of  shewing  what  that  subject  matter  was,  of  every 
fact  within  the  knowledge  of  the  parties  before  and  at  the 
time  of  the  contract." 

I  do  not  see  any  sound  distinction  between  the  sak^  of 
matter  and  its  carriage ;  and  so  it  was  competent  to  shew, 
by  oral  evidence,  what  stone  the  written  contract  applied 
to,  and  where  it  was  situated  to  indicate  the  point  from 
which  the  cariiage  would  commence. 

This,  if  I  am  not  wrong  in  finding  an  analogy  between 
the  sale  and  carriage,  in  this  respect,  displaces  the  oljoction 
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as  to  the  sufficiency  of  the  writing  to  disclose  the  termini 
of  the  carriage ;  and  upon  the  second  branch,  assuming  as 
must  be  assumed  in  dealing  with  the  question,  that  the 
evidence  of  A.  W.  Parkin  is  true,  that  it  was  aofreed 
between  him  and  Walters  that  the  plaintiffs  were  to 
employ  and  pay  the  men  during  loading,  that  was  not 
necessarily  a  part  of  the  contract  if  not  implied  in  it,  but 
collateral  to  it,  and,  in  consideration  of  which  aofreement, 
he  entered  into  the  writing.  It  would  not  follow  because 
the  defendants  might  be  allowed  to  shew  that  the  plain- 
tiffs in  consideration  of  the  defendants  aOTeeingf  to  haul 
the  stone  for  75  cents  a  cubic  yard,  promised  to  pay  the 
men  while  engaged  in  loading  the  scow  their  wages,  that 
the  defendants  would  also  be  permitted  to  show  a  parol 
stipulation  affecting  their  own  written  undertaking  and 
limiting,  its  operations.  I  am  of  opinion,  however,  the 
stipulations  cannot  be  established  by  oral  evidence  if  it  has 
the  effect  of  varying  or  adding  to  the  v-ritten  contract, 
and  the  omission  to  put  it  in  the  writing,  is  not  to  be  taken 
as  an  indication  that  the  intention  of  the  parties  was  the 
writing  should  not  evidence  the  contract,  but  merely  the 
amount  to  be  paid  by  the  plaintiffs  to  the  defendants  for 
the  work. 

The  contract  in  this  case  did  not  require  to  be  evidenced 
by  a  writing,  but  having  been  reduced  to  writing,  the 
writing  must  govern,  unless  the  circumstances  disclosed  in 
evidence  bring  it  within  some  of  the  established  exceptions 
to  the  well  defined  and  (except  within  such  exceptions), 
inflexible  rule,  that  oral  evidence  shall  not  be  permitted  to 
alter,  vary,  add  to,  or  take  from  the  terms  of  a  written 
contract.  What  are  termed  exceptions  are  not  in  fact  so. 
One  of  the  so  called  exceptions  is,  where  by  the  arrange- 
ment of  the  parties  the  agreement  they  have  reduced  to 
writing  is  to  have  no  operation  until  a  certain  event  hap- 
pens, that  is,  though  in  terms  a  perfect  contract,  it  is  to 
have  no  commencement,  life  or  vitality,  so  to  speak,  until 
something  occurs  which  the  parties  have  it  in  their  con- 
templation,  will  occur.     Such  is  the  case  of  Pym  v. 
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Camphell,  6  E.  &  B.  370,  where  the  agreement  which 
related  to  the  sale  of  certain  shares  in  an  invention,  was 
made  subject  to  the  approval  by  one  Abernethie  of  the 
invention,  and  it  was  held  Abernethie,  not  approving,  the 
agreement  in  fact  never  had  a  being. 

In  pronouncing  judgment,  all  the  Judges  expressed 
themselves  very  decidedly  that  if  the  agreement  had 
become  operative,  evidence  would  have  been  inadmissible 
to  alter  it.  Erie,  J.,  said,  at  p.  373  :  "  The  point  made  is, 
that  this  is  a  written  agreement,  absolute  on  the  face  of 
it,  and  that  evidence  was  admitted  to  shew  it  was  condi- 
tional, and  if  that  had  been  so  it  would  have  been  wi  ong". 
But  I  am  of  opinion  the  evidence  shewed  that  in  fact  there 
never  was  any  agreement  at  all.  The  production  of  a  paper 
purporting  to  be  an  agreement  by  a  party,  with  his  signa- 
ture attached,  affords  a  strong  presumption  that  it  is  his 
written  agreement ;  an^,  if  in  fact  he  did  sign  the  paper 
animo  contrahendi^  the  terms  contained  in  it  are  conclu- 
sive, and  cannot  be  varied  by  parol  evidence  ;  but  in  the 
present  case  the  defence  begins  one  step  earlier:  the  par- 
ties met  and  expressly  stated  to  each  other  that,  though 
for  convenience  they  would  then  sign  the  memorandum 
of  the  terms,  yet  they  were  not  to  sign  it  as  an  agreement 
till  Abernethie  was  consulted." 

Crompton,  J.,  at  page  374  said:  "  If  the  parties  had  come 
to  an  agreement,  though  subject  to  a  condition  not  shewn 
in  the  agreement  they  could  not  shew  the  condition,  be- 
cause the  agreement  on  the  face  of  the  writing  would  have 
been  absolute,  and  could  not  be  varied." 

Lord  CampbelJ.  C.J.,  at  page  375  said  :  No  addition  to 
or  variation  from  the  terms  of  a  written  contract  can  be 
made  by  parol :  but  in  this  the  defence  was  that  there 
never  was  any  agreement  entered  into.  Evidence  to  that 
effect  was  admissible." 

If,  in  the  case  now  in  judgment,  the  evidence  had  been 
that  until  the  water  in  Pigeon  Creek  rose  to  a  certain 
height  the  contract  should  not  be  binding  on  the  parties, 
and  the  water  never  reached  the  named  height,  it  would 
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have  come  within  the  ratio  decidendi  in  Pym  v. 
Campbell. 

But  the  evidence  shews  the  parties  intended  the  con- 
tract to  exist.  At  the  time  it  was  entered  into,  the  water 
was  of  the  requisite  depth,  and  the  performance  of  the 
contract  was  entered  upon ;  the  defendants  seeking  to 
relieve  themselves  from  the  consequences  of  not  further 
performing  it,  by  setting  up  that  it  was  part  of  the 
arrangement  they  were  not  to  be  liable  if  the  water  fell 
below  the  designated  point  or  mark  which,  according  to 
Pym  V.  Gamphell,  they  cannot  be  permitted  to  do. 

To  the  like  effect  is  Wallace  v.  Littell,  11  C.  B.  N.  S.  369, 
where  it  was  held  an  agreement  for  the  transfer  of  a  lease 
was  not  binding,  the  parties  having  agreed  that  if  Lord 
Sydney  should  not  within  a  reasonable  time  consent  to 
the  transfer  it  was  to  be  void  ;  and  that  it  was  so  agreed 
could  be  proved  by  oral  evidence. 

In  giving  judgment,  Erie,  C.  J.,  said,  at  p.  375  :  "  It  is  in 
analogy  with  the  delivery  of  a  deed  as  an  escrow  i  it  neither 
varies  nor  contradicts  the  writing,  but  suspends  the  com- 
mencement of  the  obligation." 

The  distinction  between  the  suspension  of  the  opera- 
tion of  a  written  ao^reement,  and  a  variation  of  its  terms , 
will  be  apparent  by  comparing  the  last  case  with 
Foster  v.  Jolly,  1  C.  M.  &  R.  703,  in  which  it  was 
held,  evidence  of  a  parol  agreement  was  inadmissible 
to  establish  that  it  was  agreed  between  the  parties 
that  a  note  payable  fourteen  days  after  date,  should  not 
become  payable  if  a  verdict  was  recovered  in  an  action 
brought  by  other  parties.  The  note  was  delivered  as  a 
note,  and  the  contract  thereby  shewn  was  existing, 
operative  and  not  suspended. 

The  next  so-called  exception  to  the  general  rule  to  be 
considered  is,  that  which  comes  nearer  to  the  circumstances 
of  the  present  case,  that  is  to  say,  where  the  writing  does 
not  contain,  and  was  not  intended  by  the  parties  to  contain, 
the  whole  contract  between  them. 
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Mr.  Addison,  in  his  work  on  Contracts,  8tli  ed.  p.  201, 
thus  refers  to  the  character  of  omissions  that  may  be 
supplied  and  taken  with  the  writing  to  make  out  a 
complete  contract :  "  Oral  testimony  in  aid  of  insufficient 
written  evidence  of  contract  is  admissible  when  the  con- 
tract is  not  required  by  law  to  be  in  writing.  If  a  written 
document,  for  example,  amounts  to  a  mere  admission  or 
acknowledgment  of  certain  facts,  forming  a  link  only  in 
the  chain  of  evidence  by  which  a  contract  is  sought  to  be 
established,  it  may  be  given  in  evidence  concurrently  with, 
and  may  be  aided  and  supported  by,  oral  testimon}'. 
Thus,  in  the  case  of  a  contract  for  work  and  services,  if 
the  names  of  the  contracting  parties  are  not  mentioned,  or 
the  price  to  be  paid  for  the  work  is  not  specified,  or  the 
quantity  not  named,  and  the  writing  consequently  does  not 
amount  to  a  contract,  oral  proof  of  the  additional  facts  and 
circumstances  necessar^  to  constitute  a  contract  and  give 
effect  to  the  transaction  is  admissible.  Such  evidence  does 
not  alter  or  add  to  an  existing  contract,  as  no  contract 
exists  independently  of  it." 

The  case  of  Eden  v.  Blake,  13  M.  &  W.  614,  referred  to 
in  support  of  the  proposition,  is  a  very  strong  case,  having 
regard  to  the  language  of  the  learned  Judge  deciding  it, 
against  the  application  of  the  exception  to  the  present  case. 

In  an  auctioneer's  catalogue  a  dressing  case  was  described 
us  silver  lined,  but  before  the  sale  of  the  article,  which  was 
under  ten  pounds  in  value,  the  auctioneer  stated  the  dress- 
ing case  was  not  silver  lined,  and  sold  it  as  plated  to  the 
defendant. 

The  auctioneer  sued  for  the  price  of  the  case:  and 
it  was  contended  parol  evidence  was  not  admissible  to 
conti'adict  the  written  catalogue  ;  but  Held  that  such 
evidence  was  admissible,  as  the  article  was  not  sold  on  the 
terms  of  the  catalogue.  Had  the  auctioneer  signed  a  writing 
referrino:  to  the  catalo^'ue  it  would  have  been  otherwise. 

Chief  Baron  Pollock,  referred  to  Shelton  v.  Livixft,  2 
Cr.  &  J.  411,  in  which  it  was  so  held  without  disapproval. 
And  Alderson,  B.  said,  at  p.  ()18  :  "  If  the  auctioneer  had 
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signed  a  book  containing  or  referring  to  the  catalogue,  with- 
out making  any  alteration  in  it  relative  to  these  fittings 
being  plated,  and  not  silver,  I  should  agree  that  it  would 
not  be  competent  to  the  opposite  party  to  show  that,  pre- 
vious to  the  bidding  the  auctioneer  had  declared  the  goods^ 
to  be  sold  were  only  plated ;  because,  having  subsequently 
signed  in  the  book  a  statement  that  they  were  silver,  it  is 
that  subsequent  act  of  signing  which  binds  the  purchaser^ 
and  not  the  mere  proceeding  at  the  sale." 

In  Fitzgerald  v.  Grand  Trunk  E.  W.  Co.,  4  A.  R.  601,  at 
pp.  609,  610,  the  late  Chief  Justice  Moss  very  distinctly 
adopts  and  expresses  the  view,  that  where  the  writing  does 
not  state  the  whole  contract  the  true  contract  may  be 
shewn  by  parol.  His  language  is  :  "I  agree  with  the  defen- 
dants' contention  that  the  verbal  agreement  cannot  properly 
be  designated  as  collateral  to  that  evidenced  by  the  ship- 
ping notes.  If  that  were  the  sole  ground  for  tendering  the 
evidence,  I  should  be  of  opinion  that  it  ought  to  have  been 
rejected  in  conformity  with  the  principles  acted  on  in 
Mason  v.  Scott,  22  Gr.  592,  But  it  appears  to  me  that 
the  evidence  is  receivable  on  the  broad  ground  that  the 
real  contract  is  not  contained,  and  was  not  intended  to  be 
expressed,  in  the  shipping  notes." 

But  from  what  follows  I  am  under  the  impression  that 
very  able  and  distinguished  Judge  would  have  held  that 
the  evidence  sought  to  be  upheld  as  admissible  in  this  case 
was  not  so. 

He  adds  :  "They"  (the  notes)  "were  not  by  the  compact 
of  the  parties  made  the  sole  and  only  authentic  media  of 
proof.  If  there  had  been  a  single  cargo,  the  subject  matter 
of  the  bargain,  it  might  have  been  reasonable  to  presume 
that  the  parties  had  expressed  the  whole  of  their  intention 
in  writing,  and  that  they  meant  the  documentary  evidence 
to  be  the  appropriate  repository  and  memorial  of  their 
agreement." 

In  that  case  there  was  an  arrangement  made  between 
the  plaintiff  and  the  defendants'  agent  for  the  shipment 
of  oil  at  different  times  by  the  defendants'  railway;. 
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and  the  plaintiffs'  contention  was  that  the  defendants 
had  agreed  to  carry  the  oil  in   covered  cars,  and  the 
shipping  note  which  was  signed  by  the  plaintiff  was  for 
one  shipment  only  and  did  not  contain  any  reference  to 
covered  cars.    Had  there  been,  as  in  the  case  now  under 
consideration,  an  agreement  in  writing,  omitting  all  refer- 
ence to  covered  cars,  under  which  the  defendants'  were  to 
carry  the  oil,  the  learned  Chief  Justice's  opinion  would 
have  been  against  the  admissibility  of  the  parol  evidence 
to  add  that  term  to  it.    But  the  case  to  which  the  Chief 
Justice  referred  as  containing  a  succinct  statement  of  the 
doctrine,  applicable  in  such  cases,  in  my  view,  is  not  in 
favour  of  its  application  to  cases  such  as  was  then  in  judg- 
ment nor  to  the  present  case.    It  is  Harris  v.  Rickett,  4 
H.  &  N.  1. 

The  matter  to  be  decided  was,  whether  a  bill  of  sale 
given  by  a  bankrupt  w^as  void  as  an  act  of  bankruptcj^,  or 
was  saved  by  an  antecedent  agreement  alleged  to  have 
been  made  by  the  bankrupt  to  give  such  bill  of  sale  to 
the  defendant.  The  action  was  brought  by  the  assignee 
of  the  bankrupt  to  recover  the  chattels  assigned  by  the 
bankrupt  to  the  defendant  under  the  bill  of  sale.  It 
appeared  that  the  bankrupt  applied  to  the  defendant  for 
an  advance  of  £200,  and  verbally  agreed  to  give  him  a 
bill  of  sale  of  all  his  property  to  secure  repayment.  At 
the  time  of  the  advance  the  bankrupt  gave  the  defendant 
a  promissory  note  for  £200,  a  memorandum  of  agreement 
to  assign  some  property  expected  on  the  death  of  his 
wife's  father,  together  with  a  policy  of  insurance,  and  also 
another  memorandum  to  pay  £10  yearly  as  a  bonus. 
Afterwards,  on  being  requested,  he  executed  a  bill  of  sale 
of  all  his  property  to  the  defendant.  The  agreement  in 
writing  was  silent  as  to  the  bill  of  sale,  but  recited  the 
loan  or  advance.  It  was  contended  by  reason  of  tliis 
memorandum  in  writing,  parol  evidence  was  inadmissible 
to  shew  that  the  bankrupt  had  agreed  to  give  the  bill  of 
sale. 
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The  learned  Chief  Baron  Pollock,  to  whose  language 
Chief  Justice  Moss  referred — see  his  judgment  in  Fitzgerald 
V.  Grand  Trunk  R.  W.  Co. — was  as  follows,  at  p.  7:  ''It  was 
therefore  urged  that  this  last  writing  was  all  that  bound 
the  parties ;  that  it  could  neither  be  added  to  nor  varied, 
and  consequently  there  was,  in  point  of  law,  no  antecedent 
agreement  to  give  the  bill  of  sale.  To  this  argument  we 
do  not  assent.  It  is  not  necessary  to  say  whether  an 
agreement  is  conclusive  between  any  but  the  parties  to  it 
and  those  who  claim  under  them,  nor  whether  the  assignees 
in  this  case  claimed  under  the  bankrupt,  nor  whether  the 
rule  applies  when  fraud  or  illegality  is  to  be  avoided  ;  but 
we  are  of  opinion  this  rule  should  be  discharged,  on  the 
ground  that  the  writing  does  not  contain  and  was  not 
intended  to  contain  the  entire  obligation  of  the  bankrupt." 

I  cannot  see  that  this  case  gives  any  sanction  to  the  con- 
tention that  in  an  action  on  an  agreement  in  writing,  the 
agreement  itself  may  be  varied  by  parol.  It  merely 
determines  that  the  giving  of  a  writing  as  one  of  the 
things  stipulated  in  the  verbal  agreement  between  the 
parties  to  be  given,  does  not  preclude  evidence  of  what  the 
actual  agreement  was.  In  other  words,  it  does  not  make  a 
part  performance  of  the  agreement  a  bar  to  shewing  the 
agreement  itself.  Thus  stated  the  absurdity  of  such  a  con- 
tention is  shewn.  But  I  confess  the  case  cited  by  Mr. 
Osier  of  Chamberlain  v.  Smith,  21  U.  C.  R.  103,  decided 
upon  the  authority  of  Harris  v.  Richett  is  not  reconcilable 
with  an  adherence  to  the  general  rule  against  admitting 
parol  evidence  to  alter  a  written  document.  It  is  true  the 
action  was  not  founded  on  the  written  agreement,  but  on 
the  supposition  that  the  written  agreement  was  only  a  part 
performance  of  the  bargain  between  the  parties.  It,  how- 
ever, does  not  afford  any  countenance  to  the  defendants' 
contention  in  the  present  case. 

In  Porteous  v.  Muir,  8  O.  R.  127,  I  had  occasion  to 
examine  and  consider  the  authorities  in  relation  to  ad- 
mitting oral  evidence  to  vary  or  alter  the  liability  shewn 
by  a  promissory  note  or  bill  of  exchange,  and  came  to  the 
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■conclusion  that  a  note  s^iven  as  part  of  an  alleored  larger  or 
more  extensive  bargain,  could  not  be  varied  in  its  terms  by- 
oral  proof  of  such  larger  agreement,  though  such  agreement 
expressly  provided  that  the  note  should  not  become  pay- 
able at  the  time  mentioned  in  it.  Where  the  question  is 
between  the  immediate  or  original  parties  to  the  note, 
there  would  seem  to  be  no  distinction  in  the  principle 
when  it  is  and  when  it  is  not  competent  to  introduce  oral 
evidence  to  affect  the  writing  between  notes  and  bills  and 
other  contracts. 

The  result  I  have  arrived  at  on  this  branch  of  the  case, 
is,  that  where  a  writing  is  given,  whether  it  be  a  whole 
contract  or  only  a  part  of  it,  where  such  writing  is  not 
intended  to  operate  as  a  mere  acknowledgment  or  receipt, 
but  embodies  or  purports  to  be  an  undertaking  to  do  or 
not  to-  do  some  act  or  thing,  its  terms  cannot  be  altered  or 
varied,  or  contradicted  ^by  the  parties  to  it ;  but  that  as  far 
as  by  its  terms  it  is  operative,  it  must  be  allowed  to  operate 
and  be  held  to  be  the  true  agreement  of  the  parties, 
whether  it  be  so  or  not,  except  for  the  purpose  of  rectify- 
ing or  amending  it  on  the  ground  of  mutual  mistake. 
Collateral  acrreements  and  warranties,  the  latter  beingj  bat 
a  branch  of  the  former,  may  also  be  called  exceptions  to 
the  general  rule,  such  agreements  are  valid,  and  when  the 
nature  of  the  contract  permits,  may  be  proved  by  parol,  if 
not  in  opposition  to  the  direct  terms  of  the  writing,  when 
the  contract  evidenced  by  the  writing  is  the  consideration 
for  such  parol  agreement.  See  Morgan  v.  Griffith,  L.  R.  6 
Ex.  70  ;  Angell  v.  Duke,  L.  R.  10  Q.  B.  174  ;  Ellis  v.  Ahell, 
10  A.  R.  226;  LaRoche  v.  O'llagan,  1  O.  R.  300. 

It  was  suggested  in  argument  that  the  continuance  of 
the  water  at  the  rec^uired  depth  to  float  the  defendants' 
steamer  must  be  regarded  as  a  matter  in  contemplation 
of  the  parties,  and  in  reference  to  which  they  were  con- 
tracting, so  as  to  suspend  the  operation  of  the  contract  if 
it  turned  out,  as  in  this  case,  there  was  not  sufficient  water 
at  the  time  the  woi  k  was  suspended  to  enable  the  defen- 
dants to  carry  it  on.    But  that  clearly  is  not  so.    It  is  a 
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condition  of  things  that  ought  to  have  been  provided  for. 
It  was  a  matter  that  might  have  been  foreseen;  and  if  it  was 
deemed  likely  to  affect  the  ability  of  the  defendants  to 
fulfil  their  engagement,  they  ought  to  have  had  the  stipu- 
lation contained  in  the  writing,  and  not  have  trusted,  if 
the  contention  is  right  that  such  promise  was  given,  to  the 
plaintiffs'  oral  promise  not  to  insist  upon  their  doing  an 
impossibility  :  Kearon  v.  Pearson,  7  H.  &  N.  386  ;  Grant 
V.  Coverdale,  51  L.  T.  N.  S.  472. 

The  case  is  not  analogous  to  such  cases  as  Boswell  \\ 
Sutherland,  8  A.  R.  233.  The  performance  of  the  contract 
by  the  fall  of  the  water  did  not  become  impossible,  only 
more  difficult  and  expensive.  On  the  ground  then  that 
the  parol  evidence  was  inadmissible  to  vary  the  written 
contract,  I  am  of  opinion  the  judgment  for  the  defendants 
should  be  set  aside  and  a  new  trial  had  between  the 
parties,  with  costs  to  abide  the  event. 

My  learned  Brothers  do  not  take  the  same  view.  I  can- 
not, therefore,  say  that  I  feel  no  doubt  of  the  correctness 
of  my  own  opinion,  but  having  regard  to  the  contradictory 
nature  of  the  evidence  given,  this  case  exhibits  the  wis- 
dom of  those  .Judges  who,  in  times  past,  held,  where 
parties  resorted  to  writing,  the  writing  alone  should  be  the 
evidence  of  the  agreement  of  them. 

Galt,  J. — After  the  very  clear  statement  of  the  case  by 
the  learned  Chief  Justice,  it  is  unnecessary  for  me  to  set 
out  any  of  the  facts.  I  propose,  therefore,  to  confine  my 
observations  to  the  one  question,  viz.,  does  the  following 
letter  set  forth  the  whole  of  the  contract  between  the 
parties,  for  I  fully  concur  with  him  that  when  an  agree- 
ment has  been  reduced  to  writing  the  rule  is  that  it  cannot 
be  varied  by  parol  evidence  : — 

"  Messrs.  McNeely  &  Walters, — 

"  We  will  furnish  scows  and  deliver  all  the  stone  required 
for  the  Omemee  Bridge  as  fatt  as  you  require  them,  for 
the  sum  of  seventy-five  cents  per  cubic  yard. 

"  We  accept  the  above  ofier  at  the  price  and  conditions 
named."  { 
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It  appears  to  me  it  was  necessary  to  give  parol  evidence 
to  explain  the  above  contract.  There  is  nothing  to  show 
from  whence  the  stone  was  to  be  taken,  nor  by  what  route 
it  was  to  be  conveyed  to  Omemee  Bridge.  All  that  is 
definitely  settled  is  the  price,  viz.,  seventy-five  cents  per 
cubic  yard. 

It  is  not  shown  by  whom  the  stone  was  to  be  loaded, 
and  it  is  plain  from  the  evidence  that  this  must  have  been 
done  by  the  plaintiffs,  as  the  article  was  of  such  a  nature 
it  could  not  be  placed  on  the  scowls  without  the  aid  of  the 
derrick  belonging  to  them.  As  respects  the  route  nothing 
is  said ;  and  the  question  now  before  us  is,  whether,  in 
discussing  this  question,  a  stipulation  can  be  introduced 
which  does  not  appear  in  the  writing  ?  The  parties  were 
themselves  well  aware  of  all  the  circumstances.  The  only 
question  they  were  considering  was  the  price.  This  arose 
from  the  navigation  of  tlie  route  being  to  a  considerable 
extent  artificial ;  and  I  do  not  see  how  the  learned  Judge 
-could  have  rejected  the  evidence  tendered,  viz.,  the  question 
^s  to  the  depth  of  the  w^ater  and  the  answer  made  by 
plaintiff  Walters. 

It  is  true  this  answer  is  denied  by  Walters;  but  the  jury 
have  found  in  favour  of  the  defendants  by  their  answer 
to  the  first  question,  which  is,  that  the  paper  did  not 
-contain  the  whole  agreement  between  the  parties. 

I  have  given  this  case  the  best  consideration  in  my 
power,  and  have  arrived  at  the  conclusion  that  the  evidence 
in  question  was  admissible.  See  the  case  of  Adamson  v. 
Yeager,  10  A.  R.  477,  and  the  cases  therein  cited. 

I  think  therefore  this  rule  should  be  discharged. 

Rose,  J. — In  Bennett  v.  TregeiU,  24  C.  P.  505,  5G8 ; 
McMullen  v.  Williams,  5  A.  R.  518,  521 ;  Ellis  v.  Abell, 
10  A.  R.  242-3,  279-80 ;  Wake  v.  Harvop,  G  H.  &  N.  7G8, 
775,  and  Adamson  v.  Yeager,  10  A.  R.  477,  487,  it  is  held 
that  whether  a  writing  signed  by  the  parties  "is  the  binding 
record  of  the  contract,"  or  ''did  contain  the  wiiole  of  the 
bargain  between  the  parties  or  not,"  is  "a  cpiestion  of  f;u't 
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to  be  determined  at  the  trial" — "is  a  question  for  the 

If  so,  then  the  evidence  offered  herein  to  show  that  the 
writing  in  question  did  not  contain  the  whole  of  the  bar- 
gain could  not  have  been  rejected. 

Evidence  was  received.  I  need  not  repeat  it.  Parkins 
said  that  Walters  wanted  a  formal  letter  acknowledging 
that  they  would  do  the  towing  for  seventy-five  cents  a 
yard,  and  "  a  document  of  that  kind  "  was  written  and 
signed. 

On  such  evidence  the  jury  have  found  that  the  paper 
did  not  contain  the  whole  agreement  between  the  parties 
and,  in  my  opinion,  there  was  ample  evidence  to  sustain 
such  finding. 

If  such  evidence  must  have  been  received,  and  the  find- 
ing cannot  be  impeached  as  perverse,  then  how  could 
evidence  of  what  the  remaining  terms  were  have  been 
rejected  ? 

Such  evidence  was  received,  and  the  additional  terms 
have  been  found. 

So  far  as  they  are  in  exact  accord  or  do  not  in  any  wise 
afiect  the  memorandum,  it  seems  to  be  admitted  they  may 
be  received;  but  if  it  can  be  argued  that  in  any  sense  they 
vary  the  writing  produced  they  must  be  rejected.  What 
must  be  rejected  ?  Not  the  evidence,  because  if  the  writing- 
does  not  contain  the  whole  contract,  then  we  must  receive 
and  consider  the  evidence  which  is  offered  to  supply  the 
missing  terms.  Must  the  findings  on  such  evidence  be 
rejected  ?  It  seems  to  me  not  necessarily.  Draw  up  the 
contract  as  the  evidence  supplies  it,  and  if  there  are  twO' 
contradictory  clauses  construe  the  document  as  in  ordinary 
cases;  reconcile  them  if  possible;  and,  if  not,  reject  the  clause 
supplied  by  oral  testimony.  In  other  words  let  the  facts- 
be  found,  let  the  jury  say  what  in  their  opinion  the  parties 
have  agreed  to  ;  if  they  have  agreed  to  inconsistent  terms- 
which  are  irreconcilable  no  greater  difiiculty  of  construction 
will  arise  than  if  the  whole  contract  had  originall}^  been  in 
writing.  The  result  will  not  trench  upon  the  rules  of  evi 
dence,  or,  in  my  opinion,  upon  the  decided  cases. 
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Applying  this  rule  and  taking  the  evidence  of  surround- 
ing circumstances,  ascertaining  what  the  parties  were  con- 
tracting about,  and  taking  the  findings  of  the  jury,  amplify 
the  writing,  or  rather  put  in  writing  the  whole  agreement, 
and  see  if  any  difficulty  of  construction  arises. 

The  letter  would  read  somewhat  as  follows: 
Messes.  McNeely  &  Walters, 

"We  understand  that  you  have  a  contract  to  build  th& 
bridge  at  Omemee,  and  are  desirous  of  having  the  required 
amount  of  stone  taken  from  your  quarries  at  Bobcaygeon^ 
carried  by  lake  and  river  to  and  delivered  at  Omemee. 

"We  have  scows  and  two  steamers,  and  if  the  water  is 
and  remains  of  a  certain  depth,  that  is,  does  not  fal]  below 
Jacob's  water  mark  to  any  considerable  degree,  we  will 
be  able  to  tow  all  you  may  require  from  the  quarry 
through  the  lake  and  up  the  river  to  the  bridge ;  but  if 
the  water  falls  substantially  below  that  mark  it  will 
become  impracticable,  as  our  steamers  and  scows  have  too 
great  a  draft  of  water  to  enable  us  to  go  up  the  river 
when  of  a  less  depth. 

"It  will  be  necessary  for  us  to  ask  you  to  employ  our 
men  while  the  scows  are  lying  at  Bobcaygeon  and 
Omemee,  who  can  assist  in  loading  and  unloading,  you 
paying  their  wages.  You  will  of  course  understand  that 
you  are  to  load  and  unload,  using  all  due  despatch. 

"We  will  also  require  a  man  to  be  placed  on  the  scow  by 
you,  at  yoiir  expense,  to  take  charge  of  the  loading  and 
unloading,  he  working  for  you  whenever  he  is  not  required 
to  take  charge  of  the  pumping,  subject  to  th6  above.  We 
will  furnish  scows  and  deliver  as  fast  as  you  require  for 
the  sum  of  seventy-five  cents  per  cubic  yard." 

And  to  this  the  plaintitJ*  would  have  replied: 

"We  accept  the  above  offer  at  the  price  and  conditions 
named.  We  know  you  cannot  do  impossibilities ;  and  if 
the  water  falls  will  not  expect  you  to  carry  the  stone." 

To  the  introduction  of  most  of  these  terms  no  possible 
objection  could  be  made,  as  they  admittedly  were  toims 
and  were  carried  out,  and  such  a  memorandum  contains  no 
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terms  which  could  not  be  readily  construed  and  as  readily 
carried  into  effect,  and  on  the  facts  as  found  were  all 
agreed  to. 

But  taking  the  memorandum  as  it  reads,  it  is  not  clear 
that  the  contract  must  be  read  so  as  to  prevent  the  plain- 
tiff unreasonably  requiring  the  stone.  In  other  words, 
does  not  the  phrase  "as  fast  as  you  require"  mean  as  fast 
as  you  reasonably  require  the  same  ? 

Suppose  the  morning  after  the  26th  of  August  the  plain- 
tiff had  required  all  the  stone  needed  for  the  bridge  to 
be  placed  at  the  bridge  before  the  night  of  the  27th,  could 
a  refusal  to  such  a  demand  have  entitled  the  plaintiffs  to 
bring  an  action?  It  would  hardly  be  so  contended.  Why? 
There  is  nothing  in  the  paper  writing  to  prevent  it — 
nothing  to  shew  it  would  be  unreasonable.  Is  it  not  clear 
that  the  enquiry  could  be  had  at  the  trial  into  the  distance 
the  quarry  was  from  the  bridge,  the  number  of  scows 
known  to  be  available,  the  river  communication,  the 
quantity  of  stone  required,  the  time  required  for  loading 
and  unloading.  If  evidence  of  all  these  facts  could  be 
supplied,  and  it  seems  to  me  it  clearly  could  on  the 
authority  of  Ellis  v.  Thompson,  3  M.  &  W.  445,  and 
similar  cases  which  may  by  found  collected  in  Mr.  Benja- 
mins work,  4  Am.  ed.,  sec.  1023  et  seq.,  then  why  must  not 
enquiry  be  made  as  to  the  depth  of  the  stream  and  the 
reasonableness  of  requiring  the  delivery  after  the  fall  ?  If 
the  river  had  fallen  the  next  day  after  the  contract  to  say 
a  depth  of  six  inches  or  one  foot,  would  it  have  been 
reasonable  to  have  required  delivery?  and,  if  not,  is  it  not 
a  mere  question  of  degree,  and,  if  of  degree,  then  does  it  not 
become  a  question  for  the  jury  ? 

Unless  the  conti^act  can  be  read  so  as  to  have  entitled 
the  plaintiff  to  have  demanded  immediate  delivery  of  all 
the  stone,  it  seems  to  me  it  cannot  successfully  be  argued 
that  the  term  found  by  the  jury,  that  the  delivery  would 
not  be  required  during  low  water,  is  in  any  sense  varying 
the  writing. 
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If  evidence  must  have  been  received  to  supply  the  place 
from  which  the  stone  was  to  be  carried,  the  route,  the 
provisions  as  to  loading  and  unloading,  the  payment  of  the 
men,  &c.,  it  seems  to  me,  in  the  light  of  the  cases  I  have 
referred  to  and  the  cases  therein  cited,  that  the  argument 
must  be  at  an  end,  and  the  conclusion  be,  that  the  writing 
placed  in  evidence  was  not  and  was  not  intended  to  be  the 
record  of  the  contract  but  a  mere  memorandum  settling 
the  price,  leaving  the  other  terms  to  be  supplied  by  parol, 
and  that  it  would  not  have  been  proper  to  have  rejected 
the  evidence. 

It  will  be  well  to  remember  that  the  terms  of  the  re- 
fusal in  this  case  were  in  exact  accordance  with  the  agree- 
ment as  found  by  the  jury.  It  was  embodied  in  a  telegram 
as  follows  : 

"  Lindsay,  Sept.  15,  1885. 

^*  McNeely  &  Walters  : 

"  Will  not  load  scows  until  water  raises  to  depth  stipu- 
lated when  agreement  made. 

"  A.  W.  Parkin." 

I  agree  with  my  learned  Brother  Gait.  The  order  nisi 
must  be  discharged,  and  with  costs. 

Order  discharged. 
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[COMMON  PLEAS  DIVISION".] 

The  Thames  Navigation  Company,  Limited,  v.  Reid 

ET  AL. 

Company — Provisional  directors—  Personal  liability — Concealment — Domin- 
ion charter. 

The  plaintiffs,  a  company  incorporated  under  the  Canada  Joint  Stock 
Companies  Act  of  ]  877,  owning  two  steamers  used  as  pleasure  boats  iri 
navigating  the  Eiver  Thames,  agreed  through  W.  the  principal  share- 
holder, to  sell  them  to  a  company  to  be  formed  by  B.  one  of  the  defen- 
dants herein,  for  |12,000,  |7,506  in  cash,  $4,000  in  stock  of  the  new 
company,  and  |500  allowed  for  repairs.  B.  procured  the  stock  in  the 
new  company  to  be  taken  up,  and  a  meeting  of  the  subscribers 
amongst  others,  the  defendants,  was  held,  when  a  resolution  was 
passed  appointing  the  defendants  the  first  directors  of  the  company, 
and  requiring  half  of  the  stock  to  be  paid  up  at  once,  and  the  balance 
as  the  directors  should  determine,  and  a  charter  applied  for.  The  pur- 
chase of  the  vessels  w  as  ratified,  and  the  defendants  authorized  to  carry 
out  the  same,  and  the  vessels  directed  to  be  put  in  repair.  Subsequent 
meetings  were  held,  at  which  the  repairs  were  directed,  and  a  manager 
appointed,  and  other  acts  done.  The  manager,  under  authority  from 
the  defendants,  took  possession  of  the  vessels,  and  after  $2,000  had 
been  expended  in  repairs,  one  of  the  vessels  was  carried  away  by  a 
flood  and  wrecked.  W.  and  four  other  persons  owned  all  the  stock  in 
the  plaintiff"  company  ;  four  of  whom,  including  W,,  were  subscribers 
to  the  amount  of  $1,000  each  in  the  new  company  and  promoters 
thereof  ;  and  it  was  agreed  between  W,  and  B.  that  B.  was  to  get  this 
$4,000  of  stock  as  compensation  for  his  services  in  raising  the  new  com- 
pany, but  of  this  the  other  defendants  had  no  notice  or  knowledge.  A 
charter  for  the  new  company  was  never  obtained.  The  defendants 
stated  that  they  never  intended  to  incur  any  personal  liability.  The 
vessels  were  proved  to  be  worth  the  $12,000.  The  sum  of  $3,500  was 
paid  on  the  purchase,  and  this  action  was  to  recover  the  balance  due. 

Held,  that  the  defendants  were  personally  liable  for  the  amount  claimed  : 
that  the  fact  of  W.  and  the  other  shareholders  of  the  plaintiff  company 
being  subscribers  to  and  acting  as  promoters  of  the  new  company, 
could  make  no  difference,  for  it  was  their  individual  act  and  not  that  of 
the  company  ;  nor  was  the  contract  vitiated  by  the  omission  to  com- 
municate to  the  other  defendants  the  gift  of  the  stock  to  B.  as  being  a 
fraudulent  concealment ;  for  B.  was  under  no  obligation  to  state  his 
compensation,  nor  were  W.  and  the  three  others  debarred  from  giving, 
away  their  stock  ;  and  the  defendants  were  not  induced  to  become  sub- 
scribers through  B.'s  subscription. 

An  objection  that  the  plaintiffs'  charter  was  ultra  vires  of  the  Dominion 
Parliament  was  overruled,  there  being  nothing  on  the  face  of  the  char- 
ter to  denote  that  its  object  was  not  within  the  scope  of  the  Dominion 
Parliament  to  deal  with. 

This  was  an  action  brought  to  recover  from  the  defen- 
dants Nathaniel  Reid,  William  Duffield,  John  Christie,. 
William  Y.  Brunton,  Alexander  McBride,  Peter  Birtwhistle, 
and  Herbert  T.  Mai-sh  the  sum  of  $8,500,  being  the 
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balance  alleged  to  be  due  by  the  defendants  to  the  plain- 
tiffs, on  account  of  the  purchase  by  the  former  from  the 
latter  of  two  steamers,  called  the  "  Princess  Louise,"  and 
"  Forest  City,"  with  all  their  furniture  and  appurtenances, 
for  the  price  or  sum  of  $12,000;  or  in  the  alternative,  for 
damages  to  said  amount  for  the  wrongful  conversion  of 
the  said  steamers. 

The  cause  was  tried  before  Cameron,  C.  J.,  without  a 
jury,  at  London,  at  the  Spring  Assizes  of  1885. 

It  appeared  that  the  plaintiffs,  a  company  incorporated 
under  Canada  Joint  Stock  Companies  Act  1877,  were  the 
owners  of  the  above  named  steamers,  which  used  to  ply 
as  pleasure  boats  on  the  river  Thames. 

By  the  plaintiffs'  charter,  they  were  incorporated  for 
the  purpose  of  "  constructing,  acquiring,  maintaining,  and 
running  steam  and  /pleasure  boats  ot  any  kind,  for  tlie 
purpose  of  carrying  freight  and  passengers,  and  to  let,  hire, 
or  charter  said  boats  ;  and  for  acquiring  and  holding  land, 
(by  tenure,  freehold  or  leasehold,)  to  be  used  as  pleasure 
grounds  and  landings ;  and  to  keep  houses  of  public  enter- 
tainment ;  and  for  pi'ocuring  tavern  and  other  licenses  for 
the  said  houses ;  having  their  chief  places  of  business  in 
the  city  of  London,  in  the  Province  of  Ontario." 

It  also  appeared  that  the  plaintiffs  did  not  intend  to  run 
the  boats  in  the  year  1883. 

All  the  shares  of  the  capital  stock  of  the  company  were 
owned  by  Dr.  Williami  Woodruff,  Isaac  Waterman,  Thomas 
Smallman,  Edwin  M.  Moore,  and  another. 

According  to  the  evidence  of  Dr.  William  Woodruff,  the 
principal  shareholder  and  president  of  tlie  plaintifis'  com- 
pany, the  boats  sto})ped  running  in  1881,  and  he  was  not 
willing  to  let  them  run  any  more.  He  was  authorized  to 
make  arrangements  for  their  transfer  to  a  new  company. 
He  saw  the  defendant  Brunton,  who  said  he  thought  he 
could  get  up  a  new  company.  The  plaintifis  would  sell 
for  $12,000,  $7,500  in  cash,  $4,000  in  stock  of  the  new  com- 
pany, and  $500  to  be  ai)plied  in  fitting  out  the  boats. 
Brunton  after  talking  with  WoodruM' went  round  to  see  if 
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he  could,  as  the  witness  termed  it,  float  the  stock,  and  then 
told  Woodruff  that  he  could,  and  asked  what  he  was  to 
get.  Woodruff  said  that  if  he  Woodruff  got  $7,500,  Brunton 
could  have  the  stock,  that  is,  the  $4,000  stock  as  paid  up 
stock.  Brunton  got  parties  to  become  subscribers,  and  a 
meeting  of  these  subscribers  was  held,  at  which  Brunton 
reported  that  the  full  amount  of  the  stock  of  the  new  com- 
pany, which  was  to  be  designated  "  The  Thames  River 
^Navigation  Company,"  comprising  240  shares  of  $50  each, 
had  been  subscribed.  Among  others,  the  defendants 
Nathaniel  Reid,  Wm.  Y.  Brunton,  Peter  Birtwhistle,  and 
T.  Herbert  Marsh  were  present. 

At  this  meeting  it  was  moved  and  resolved  : 

"  That  the  full  amount  of  the  capital  stock  of  the  Thames 
River  Navigation  Company,  Limited,  having  been  sub- 
scribed, the  company  Jdc  declared  organized  ;  also,  that  the 
objects  of  the  company  be  declared  to  be  the  acquisition  of 
the  real  property,  vessels  and  other  personal  property  and 
good  will  of  the  Thames  Navigation  Company,  and  the 
maintenance  of  a  line  of  steam  and  other  vessels  or  boats 
on  the  river  Thames,  and  the  navigation  therewith  of  the 
said  river  at  or  within  seven  miles  of  the  city  of  London  ; 
the  construction,  acquisition  and  maintenance  of  any 
pleasure  grounds,  hotels,  or  places  of  public  resort  or  enter- 
tainment at  or  within  seven  miles  of  the  city  of  London 
in  connection  with  the  said  line  of  steamers  :  that  the 
number  of  directors  be  seven  ;  and  that  three  form  a 
quorum  :  that  the  location  of  the  head  office  of  the  com- 
pany shall  be  at  the  city  of  London  or  at  Spring  Bank  in 
the  township  of  Westminister :  that  Messrs.  Nathaniel 
Reid,  William  Duffield,  John  Christie,  Wm.  Y.  Brunton, 
Alexander  McBride,  P.  Birtwhistle,  and  T.  H.  Marsh  be  the 
first  directors  of  the  company  :  that  one  half  the  amount 
of  each  share  shall  be  payable  at  once  to  the  trustees  by 
this  meeting  appointed,  and  that  the  remaining  one  half 
shall  be  pa3^able  at  such  time  and  in  such  manner  as  the 
directors  shall  determine  :  that  W.  Y.  Brunton,  N.  Reid, 
and  Mr.  J.  McBride  be  trustees  to  receive  from  the  sub- 
scribers for  stock  the  amount  of  first  deposit  payable 
thereon  ;  and  that  the  amounts  received  by  them  be 
deposited  in  the  Molsons  Bank  at  London  :  that  the  direc- 
tors be  instructed  to  apply  for  a  charter  of  the  company 
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under  the  Canada  Joint  Stock  Companies  Act,  1877,  and 
that  they  be  authorized  to  employ  as  secretary  sucli  per- 
son as  they  shall  deem  proper  :  that  the  offer  of  the  Thames 
^Navigation  Company,  Limited,  to  sell  to  this  company 
their  assets  and  good  will  for  the  sum  of  $12,000,  be  and 
the  same  is  hereby  accepted,  and  approved,  and  the  direc- 
toi-s  instructed  to  carry  into  effect  the  same  as  soon  as 
possible  :  that  the  directors  be  authorized  to  take  such 
steps  towards  putting  in  proper  repair  the  boats  and  pro- 
perty to  be  acquired  by  the  company  pending  the  incor- 
poration of  the  company  as  they  shall  deem  proper." 

On  the  first  page  of  the  stock  subscription  book  there 
was  written  the  following  proposition  : 

"  The  present  shareholders  of  the  Thames  Navigation 
Company  propose  to  sell  all  their  right,  title  and  interest 
in  the  charter,  boats,  docks  and  all  other  properties  of  the 
company  for  the  sum  of  $12,000.  This  offer  is  free  from 
all  debts  or  liabilities  ()f  the  company,  and  on  payment  of 
the  above  amount  they  will  give  a  conveyance  of  all  the 
properties  of  the  company,  together  with  the  good  will," 
&c.  The  above  property  cost  originally  $22,000." 
"William  Woodruff,  President,  T.  N.  C,  Limited." 

Following  the  above  on  the  next  page  was  the  undertaking 
of  the  subscribers  to  the  new,  or  Thames  River  Navigation 
Company  : 

"  Whereas,  it  is  proposed  to  form  a  joint  stock  coinpn.ny, 
under  the  Canada  Joint  Stock  Companies  Act,  to  be  called 
the  Thames  River  Navigation  Company,  Limited,  to  pur- 
chase from  the  Thames  Navigation  Company,  Lin\ited,  all 
their  boats  and  personal  property,  and  all  their  interest  in 
clocks  and  improvements,  and  all  their  property  of  every 
sort  and  good  will  of  their  business  for  the  sum  of  $12,000, 
free  from  all  incumbrances,  debts,  and  liabilities,  of  the 
said  Thames  Navigation  Company,  Limited,  the  capital 
of  such  proposed  company  to  be  $12,000,  divided  into  240 
shares  of  $50  each.  Now  we  the  undersigned  hereby 
respectively  agree  to  take  and  subscribe  lor  the  number  of 
such  shares  set  opposite  our  respective  names,  and  to  pay 
the  amount  thcieoF  whenever  called  upon  as  hereinafter 
mentioned.  subscription  shall  not  be  binding  unless 

the  whole  240  of  such  shares  of  $50  each  shall  be  subscribed 


758 


THE  ONTARIO  REPORTS,  1885- 


[Vol. 


within  eiofht  weeks  from  the  date  hereof.  The  number  of 
directors,  names  of  first  directors,  location  of  head  office, 
and  opeiations,  the  time  and  place  for  payment  of  amount 
of  shares  subscribed,  and  name  of  person  to  whom  to  be 
paid,  and  all  other  particulars  necessary  for  the  establish- 
ment of  the  company,  are  to  be  settled  by  a  two-third 
majority  in  value  of  the  votes  present  at  a  meeting  of  sub- 
scribers, each  subscriber  to  have  one  vote  for  each  share. 
"  Dated  the  29th  day  of  January,  1883." 

The  first  signers  of  the  above  undertaking  were  William 
Woodruff,  Isaac  Waterman,  J.  H.  Smallman,  and  E.  M. 
Moore,  each  for  twenty  shares,  amounting  to  $1,000. 
The  defendant  N,  Reid  subscribed  for  ten  shares  $500 ;  P. 
Birtwhistle  two  shares  $100  ;  T.  Herbert  Marsh  two  sliares 
$100;  John  Christie  one  share  $50;  William  Dufiield  one 
share  $50  ;  W.  Y.  Brunton  two  shares  $100,  and  Alexander 
McBride  (McBiide  &  Boyd)  one  share  $50. 

At  a  meeting  of  the  directors  held  on  the  19th  April, 
all  the  defendants  except  William  Duffield  being  present, 
tenders  for  caulking  and  painting  the  boats  were  accepted  ; 
and  it  was  resolved  that  Messrs.  Christie,  McBride,  and 
Brunton  be  a  working  committee. 

At  a  meeting  of  the  directors,  held  on  the  14th  May,  at 
which  the  same  directors  were  present  who  had  been 
present  at  the  meeting  of  the  19th  April,  it  was  resolved  : 

"  That  the  president  and  Messrs.  Christie  and  Marsh,  be  a 
committee  to  enquire  the  cost  of  one  or  two  additional 
steamers ;  and  that  we  contract  for  fifty  corrls  of  wood 
with  Mr.  Teeple." 

At  a  meeting  of  the  directors  held  on  the  4th  July,  at 
which  all  the  defendants  except  Brunton  were  present,  it 
was  resolved : 

"  That  Mr.  Mardon  be  appointed  manager  at  a  salary  of 
$75  per  month  during  the  balance  of  the  season." 

Mr.  Mardon,  the  manager,  was  called  as  a  witness  for 
the  plaintiffs,  and  said  that  he  took  possession  of  the  boats 
on  the  7th  July :  that  by  the  instructions  of  the  board  of 
directors  he  was  to  get  the  boats  in  the  water  as  quickly 
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as  possible.  There  were  men  then  working,  six  car[)enfcers, 
a  foreman  and  three  laborers.  He  got  the  "  Princess  Louise 
ready  first.  He  got  up  steam  on  Saturday  afternoon. 
She  would  not  answer  the  helm.  A  flood  came  afterwards 
and  she  was  carried  down  the  river  on  the  11th  July,  over 
the  dam  and  broke  in  two ;  one  part  went  on  the  flats,  the 
other  went  down  the  river  and  lodged  on  the  flats  three 
miles  below.  In  the  opinion  of  the  witness  the  boat's 
hull  and  engine  were  worth  $10,000  and  the  chattels  $500 
to  $750.  The  old  company  had  no  possession  of  the  boats 
after  he  took  possession  for  the  new.  Over  $2,000  were 
spent  on  the  boats  before  the  Princess  Louise "  was 
wrecked. 

The  sum  of  $3,500  was  paid  on  account  of  the  purchase. 

Each  of  the  defendants,  on  his  oath,  denied  that  he  had 
purchased  the  boats,  or  that  he  intended  to  make  himself 
personally  liable.  The  defendant  Peter  Birtwhistle  said  he 
thought  the  boats  were  handed  over  under  the  authority 
of  the  meeting.  Mr.  Christie  said  he  was  not  present  at 
the  meeting  at  which  the  arrangement  was  made,  that  is 
to  say,  the  meeting  of  the  27th  March.  Mr.  Marsh  said, 
when  they  took  possession  they  did  so  under  the  resolution 
of  the  promoters.  All  the  defendants  except  Brunton  also 
said  they  were  not  aware  of  the  arrangement  between  Dr. 
Woodruff"  and  Brunton,  that  the  latter  was  to  receive  the 
$4,000  stock. 

MereditJi,  Q.C.,  and  Fraser  a[)peared  for  all  the  defendants 
except  Brunton.  The  defendants  object  that  the  plaintilfs 
are  not  entitled  to  recover.  They  are  not  a  valid  corporation. 
The  object  of  the  corporation  was  local,  and  it  was  idt)'a 
vires  of  the  Dominion  to  grant  a  charter  for  such  pur|)0se. 
The  defendants  are  not  ])ersonally  liable  as  the  new  com- 
pany was  promoted  by  the  old,  oi-  the  members  of  the  old, 
and  one  promoter  could  not  sue  another  promoter.  The 
only  contract  established  was  that  the  ]iersons  forming 
the  new  company  were  to  got  in  funds  ;nid  ])ay,  nnd 
that  until  the  funds  were  collected  there  was  no  liability 
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on  the  individuals  to  pay  except  out  of  the  fund.  Th& 
shareholders  of  the  old  company  being  co-purchasers  there 
could  onl}^  be  a  claim  in  equity,  and  equity  could  not  assist 
the  plaintiffs  on  account  of  the  fraud  in  the  concealment 
of  the  arrangement  between  Dr.  Woodruff  and  W.  Y. 
Brunton  to  give  the  latter  the  $4,000  in  paid  up  stock. 
The  prospectus  prepared  by  Dr.  Woodruff  shewed  the- 
object  of  the  new  company  w^as  provincial  and  local  and 
could  not  be  carried  out  by  a  Dominion  charter,  and  so 
the  object  failed.  If  the  defendants  are  not  liable  on 
contract  they  are  not  liable  for  a  conversion.  The 
destruction  of  the  boat  by  flood  was  not  a  conversion,  nor 
the  previous  use  of  it,  which  was  an  authorized  and  not  a. 
tortious  use.  If  the  defendants  are  liable  at  all,  then  Dr» 
Woodruff,  Smallman,  Waterman,  and  Moore,  who  had 
authorized  what  was  done,  were  bound  to  contribute,  and 
there  should  be  a  reference  to  the  Master  to  ascertain  the 
amount  of  contribution.  There  was  no  evidence  to  con- 
nect Duftield  and  Christie  with  the  purchase  of  the  boats 
as  they  were  not  present  at  the  meeting  of  the  27th 
March,  when  the  purchase  was  authorized.  The  law  is^ 
that  it  is  oidy  those  promoters  who  actually  take  part  in 
the  proceeding  that  gives  a  cause  of  action  that  are  liable. 

Gibbons,  for  the  defendant  Brunton,  urged  the  same 
objections ;  and  contended,  that  as  to  the  claim  of  the 
defendants  to  be  indemnified  by  Woodruflj  Waterman, 
Smallman,  Moore,  and  Brunton,  there  was  no  fraud  proved 
giving  right  to  such  indemnity  ;  and  fraud  would  not  be 
inferred  or  implied. 

Osier,  Q.C.,  and  J.  H.  Flock,  for  the  plaintifl's.  The 
charter  of  the  plaintifis  till  vacated  on  sci.  fa.  must  be 
taken  to  be  valid,  and  in  a  suit  like  this  the  defen- 
dants cannot  go  behind  the  charter.  It  gives  authority 
to  the  plaintiffs  to  navigate  anywhere.  It  is  not  re- 
stricted to  any  locality.  Matters  relating  to  naviga- 
tion are  within  the  authority  of  the  Dominion  Par- 
liament and  Government.  The  claim  for  indemnity  cannot 
be  supported.    The  alleged  fraud  cannot  be  dealt  w4th  on 
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the  principles  relating  to  principal  and  agent  or  surety. 
At  most  the  defendants'  claim  would  be  for  damages  in  an 
action  of  deceit.  Th3  defendants  were  not  entitled  by  the 
resolution  of  the  27th  March  to  do  anything  irregularly, 
and  it  did  not  justify  them  in  buying  before  the  charter 
was  obtained.  The  defendants  except  Christie  treated  the 
resolution  as  an  immediate  contract  of  purchase,  but  they 
were  not  bound  to  do  so ;  and  at  the  meeting  of  the  4th  of 
July,  the  defendants  except  Brunton  being  present  ap- 
pointed a  manager,  and  authorized  him  to  take  possession 
of  the  boats,  and  they  have  had  them,  and  are  as  to  one 
unable  to  restore  it,  so  are  liable  either  under  the  agreement 
or  as  for  a  conversion. 


August  21,  1885.  Cameron,  C.  J. — I  am  of  opinion  the 
plaintiffs  aie  entitled  to  recover  the  balance  unpaid  on  the 
price  of  the  boats.  They  are,  I  think,  to  be  regarded  as 
the  sellers  of  the  boats  to  the  defendants  as  the  promoters 
among  others  of  the  formation  of  a  new  company.  They 
were  as  directors  provisionally  appointed  before  the  obtain- 
ing of  a  charter  authorized  to  acquire  the  boats,  and  to  make 
the  necessary  arrangements  for  so  doing.  They  chose  to 
act  upon  the  power  conferred  upon  them  by  the  resolution 
of  the  27th  of  March,  and  as  no  new  company  was  in  fact 
chartered  there  was  no  corporation  or  person  to  whom  the 
plaintiffs  could  look  to  be  paid  except  the  promoters  who 
took  part  in  passing  the  resolution,  and  those  acting  on  it. 
All  the  defendants  were  promoters  of  the  proposed  new 
company  or  corporation,  and  took  part  in  th6  purchase 
from  the  plaintiffs  of  the  boats,  either  by  authorizing  such 
purchase  at  the  meeting  of  the  27th  March,  or  by  acting 
therein  as  directors,  and  giving  authority  to  their  manager, 
Mardon,  to  take  possession  of  the  boats.  If,  then,  some  of 
the  members  of  the  old  company  had  not  been  promoters 
of  the  new,  I  think  there  could  be  no  question  of  the 
liability  of  the  defendants,  unless  relieved  from  such 
liability  by  reason  of  the  alleged  fraud  said  to  have  been 
practised  upon  them  by  concealing  the  fact  that  the  defon- 
96 — vol.  IX  o.ii. 
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dant  W.  Y.  Briinton,  was  to  be  the  owner  of  the  $4,000  of 
stock  subscribed  for  by  Messrs.  Woodruff,  SmaUrnan,  Water- 
man, and  Moore. 

Thus  the  defendants'  contention  presents  two  grounds 
of  defence  for  determination  on  the  merits.  First,  is  the 
fact  that  Dr.  Woodruff  was  a  co-promoter  with  the  defen- 
dants of  the  new  company  a  valid  ground  of  defence. 

The  plaintiffs  are  a  corporation  and  so  a  distinct  entity 
composed  of  the  four  gentlemen  above  named  and  one 
other  person,  at  least  the  latter  taking  no  part  apparently 
in  the  transaction,  and  although  a  corporation  must  act 
by  individuals  the  action  of  such  individuals  can  only 
bind  the  corporation  when  in  accordance  with  the  purpose 
of  the  incorporation. 

It  is  no  part  of  the  powers  of  the  plaintiffs  to  promote 
the  formation  of  a  new  company ;  and  the  action  of  Dr. 
Woodruff  and  the  other  gentlemen  above  enumerated  in 
^assisting  in  promoting  and  forming  the  new  company  can- 
tiot,  I  think,  in  law  be  held  to  have  been  the  act  of  the 
plaintiffs,  but  their  act  as  individuals,  and  so  not  binding 
upon  the  plaintiffs,  except  in  so  far  as  what  they  did  or 
said  amounted"  to  a  fraudulent  representation  inducing 
the  defendants  to  enter  into  the  contract  itself.  The 
objection  therefore  that  the  plaintiffs  were  themselves 
promoters  of  the  new  company,  and  so  not  entitled  to  sue 
their  co-promoters,  the  defendants,  is  not  entitled  to  pre- 
vail. 

Then  as  to  the  alleged  fraud. 

It  does  not  appear  to  me  that  what  is  complained  of 
amounted  to  a  fraudulent  concealment.  The  ^defendant 
Brunton  was  not  an  agent  of  the  defendants,  and  it  does 
not  seem  to  me  that  he  was  bound  to  disclose  to  the 
persons  whom  he  asked  to  become  promoters  of  the  new 
company  the  amount  of  compensation  he  was  to  receive 
for  his  services  in,  to  use  the  phrase  of  Dr.  Woodruff, 
floating  the  stock  of  the  new  company.  The  evidence 
shows  that  the  boats  were  of  the  value  of  $12,000  or  there- 
abouts, and  it  could  not  have  been  contemplated  that  Dr. 
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WoodrufF  and  the  other  members  of  the  old  company 
should  not  have  the  right  to  sell  or  give  away  the  stock 
they  subscribed  for  if  they  thought  fit,  the  concealment  of 
the  fact  that  Dr.  Woodruff  had  agreed  with  Brunton  to 
have  this  stock  subscribed  for  by  the  members  of  the 
plaintiffs  corporation  transferred  to  him  could  not,  under 
the  circumstances  be  treated  as  fraudulent.  It  was  not  a 
matter  dans  locum  contractui.  The  agreement  by  Dr. 
Woodruff  and  the  other  members  of  the  plaintiff  company 
to  subscribe  was  in  fact  carried  out  if  it  had  anything  to 
do  with  inducing  the  subscribers  to  the  new  stock  to 
become  subscribers.  If  the  stock  was  to  be  treated  as 
paid  up  stock,  and  it  certainly  was  as  it  was  to  be  part  of 
the  price  of  $12,000  to  be  paid  for  the  boats,  no  contribu- 
tion from  the  subscribers  therefore  could  have  been  looked 
for ;  and,  if  not  to  be  regarded  as  })aid-up  stock,  its  payment 
would  not  diminish  the  liability  of  the  other  shareholders 
for  the  residue  of  the  price  of  the  boats,  which  is  what  the 
plaintiffs  claim. 

The  case  cited  by  Mr.  Fraser,  of  Re  Hereford  and  South 
Wales  Waggon  and  Engineering  Co.,  2  Ch.  D.  621, 
would,  on  first  view,  seem  to  be  not  dissimilar  to  the  pre- 
sent case,  and  so  to  govern  it.  But  when  it  is  considered 
that  was  an  action  by  an  agent  to  recover  from  the  liqui- 
dators of  a  company  on  its  being  wound  up  compensation 
for  his  services  to  his  principals,  the  case  will  be  found  to 
be  not  analogous  to  the  present.  The  plaintiffs  had  entered 
into  an  agreement  with  the  owner  of  certain  Iron  Works, 
by  which  it  was  stipulated  if  they  should  succeed  in  form- 
ing a  joint  stock  company  for  the  purchase  of  the  iron 
works,  at  a  valuation  to  be  made  by  a  Mr.  Bramwell,  they 
should  receive  out  of  the  purchase  money  £1,500  as  pro- 
motion money,  and  such  promotion  money  was  not  to 
prevent  the  plaintiffs  from  obtaining  from  the  company 
pay  for  their  services  in  getting  up  and  registering  the 
company.  The  owner  of  the  iron  works  executed  a  deed 
to  Walter,  one  of  the  plaintiffs,  as  trustee  for  the  intended 
company,  by  which  the  owner  agreed  to  sell  his  interest 
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for  £5,000  paid  up  stock  and  £9,974  10s.  in  cash.  If  the 
company  was  not  formed  in  three  months  the  deed  was  to 
be  void.  The  company  was  not  formed  within  the  three 
months  ;  but  Walter  introduced  the  matter  to  seven 
gentlemen,  who  agreed  to  join  the  proposed  company  and 
take  shares  in  it.  The  company  was  formed,  but  there 
were  no  other  shareholders  than  the  seven  persons  who 
had  been  induced  by  Walter  to  take  stock.  These  stock- 
hoklers  were  the  directors  and  confirmed  the  deed  of  trust 
to  the  plaintiff  Walter.  An  order  was  afterwards  made 
for  winding  up  the  company.  The  plaintiffs  claimed  for 
compensation  for  services  rendered  both  before  and  after 
the  registration  of  the  articles  of  association.  The  liquida- 
tors opposed  these  claims  on  the  ground  that  the  above 
agreement  as  to  promotion  money  had  not  been  disclosed 
to  the  seven  shareholders  and  directors.  These  claims 
were  allowed  by  the  Chief  Clerk  to  Vice- Chancellor  Hall, 
with  that  learned  Judge's  approval,  but  on  appeal  they 
were  disallowed.  The  concealment  of  the  agreeiiient  as  to 
£1,500  was  held  to  constitute  a  fraud,  and  as  the  share- 
holders had  been  by  fraud  induced  to  join  the  company, 
and  as  the  company  had  received  no  benefit  from  the 
services  of  the  plaintiffs,  they  could  not  claim  from  the 
company  compensation  for  those  services.  While  Mr.  Justice 
Mellish,  in  delivering  the  judgment  of  the  Court  of  Appeal, 
seems  to  have  laid  down  as  a  jDroposition  in  law,  at  p.  626 : 
"  That  if  the  promoter  of  a  company  procures  a  company 
to  be  formed  by  improper  and  fraudulent  means,  and  for 
the  purpose  of  securing  a  profit  to  himself,  which,  if  the 
company  was  successful,  it  would  be  unjust  and  inequit- 
able to  allow  him  to  retain,  and  the  company  proves  abor- 
tive and  is  ordered  to  be  wound  up  without  doing  any 
business,  the  promoter  cannot  be  allowed  to  prove  against 
the  company  in  the  winding  up,  either  in  respect  of  his 
services  in  forming  the  company,  or  in  respect  of  his  ser- 
vices as  an  officer  of  the  company  after  the  company  was 
registered : "  the  ratio  decidendi  is  contained  in  the  fact 
that  the  seven  gentlemen  who  became  shareholders  and 
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directors  were  induced  to  do  so  to  carry  out  the  agreement 
that  the  plaintiffs  had  made  with  the  owner  of  the  iron 
works,  and  were  entitled  to  be  made  acquainted  with  the 
whole  of  the  agreement  and  not  with  merely  a  part  only. 
There  was  in  fact  a  fiduciary  relationship  between  the 
plaintiffs  and  the  persons  they  induced  to  enter  the  com- 
pany. 

In  the  present  instance  there  is  nothing  of  that  kind. 
There  was  no  stipulation  between  the  plaintiffs  in  this  case 
and  the  defendant  J3runton  that  the  latter  should  become 
a.  shareholder  or  director.  He  was  merely  an  agent  em- 
ployed by  the  plaintiffs  to  effect  a  sale  of  their  effects,  and 
to  be  paid  for  so  doing  a  part  of  the  price  at  which  he  was 
authorized  to  sell.  There  were  115  subscribers  to  the  stock 
book  before  the  defendant  Brunton  subscribed  for  the  two 
shares  of  which  he  was  to  be  the  holder,  and  it  cannot  be 
said  that  the  subscriptions  were  made  in  respect  of  Brunton's 
connection  with  the  company. 

I  do  not  think  a  purchaser  of  goods  is  at  liberty  to  repudi- 
ate his  purchase  in  the  absence  of  misrepresentation,  because 
the  seller  agreed  to  give  an  agent  an  excessive  remunera- 
tion to  induce  him  to  make  greater  exertion  to  effect  a 
sale.  The  subscribers  to  the  present  undertaking  were  not 
induced  to  buy  through  any  misrepresentation.  They  were 
desirous  of  having  the  boats  run  from  the  indirect  benefit 
that  might  accrue  to  the  most  of  them  as  business  men, 
from  the  hoped  for  attraction  this  would  prove  in  bringing 
people  and  business  to  the  city  of  London.  It  was  no 
■concern  of  theirs  what  any  agent  of  the  plaintiffs  might 
receive  for  his  services  in  getting  subscribers  when  there 
was  no  misrepresentation  made  to  induce  them  to  subscribe. 

I  do  not  think  any  of  the  subscribers  su})posed  he  was 
incurring  any  liability  beyond  the  price  of  the  stock  he 
subscribed  for,  nor  did  any  of  them  intend  to  become  liable 
to  any  greater  extent.  If  their  liability  depended  upon 
their  intention  in  this  respect,  they  would  not  have  incurred 
any  liability.  But  I  do  not  think  it  does  depend  upon 
their  intention.    They  bought  and  took  possession  of  the 
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boats.  There  is  no  one  else  responsible  to  the  plaintiffs  for 
them,  and  the  boats,  they  are  not  in  a  position  to  restore. 

I  am  therefore  of  opinion  they  are  liable  to  the  plaintiffs 
for  the  price  of  the  boats,  and  that  the  plaintiffs  are 
entitled  to  be  paid  the  amount  unpaid  on  the  agreed  price, 
that  is  to  say,  $3,849.83,  with  interest  from  the  1st  of 
September,  1883. 

I  have  not  overlooked  the  defendants'  objection  to  the 
legality  of  the  plaintiifs'  incorporation.  But  there  is 
nothing  on  the  face  of  the  charter  to  denote  that  its  objeci 
was  not  within  the  scope  of  the  Dominion  Parliament  to 
deal  with.  Though  the  probable  inter.tion  was  to  confine 
the  operations  of  the  company  to  the  river  Thames  in  the 
neighbourhood  of  the  city  of  London,  the  charter  would 
authorize  the  company  to  navigate  its  vessels  wherever  it 
might  be  disposed  to  use  them ;  and  assuming  that  the 
question  of  the  legality  of  the  corporation  could  be  raised 
by  these  defendants  who  have  expressly  recognized  their 
corporate  existence,  or  at  all  events  their  existence  by  the 
name  by  which  they  have  sued,  as  to  which  I  give  no 
opinion,  I  cannot  say  on  the  material  before  me  that  the 
charter  is  invalid.  I  do  not  think  there  is  anything 
either  in  the  objection  that  the  prospectus  framed  by  Dr. 
Woodruff,  shews  that  the  new  company  was  to  be  incor- 
porated for  a  local  object  merely,  that  circumstances  has  no 
bearing  upon  the  question  of  the  defendants'  liability. 

I  do  not  think  in  this  action  the  question  of  contribution 
by  any  of  the  other  shareholders  should  be  dealt  with,  and 
therefore  shall  express  no  opinion  as  to  whether  any  case 
has  been  made  out  for  contribution  as  against  any  of  the 
subscribers  to  the  new  company  other  than  the  defendants. 
It  has  turned  out  a  most  unfortunate  affair,  and  it  is  to  be 
regretted  that  these  defendants,  who  were  not  intending  to 
incur  the  large  liability  imposed  upon  them,  should  have 
to  make  good  the  considerable  balance  still  claimed  by  the 
plaintiffs  ;  but  I  think  the  law  casts  the  burden  upon  the 
defendants,  and  they  must  bear  it. 

Judgment  for  the  plaintiffs. 
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[COMMON  PLEAS  DIVISION.] 

Fox  V.  Symington  et  al. 

Interpleader — Division  Court — Bailiff — Protection  of— 48  Vic.  ch.  I4,  S'^c 

6,  sub-sec.  3. 

By  48  Vic.  ch.  14,  sec.  6,  sub-sec.  3,  (0.,)  provision  is  made  for  the  Judge 
of  the  Division  Court  in  interpleader  proceedings  adjudicating  upon 
the  claim,  and  making  such  order  between  the  parties  in  respect  thereof, 
&c.,  as  to  him  may  seem  fit ;  and  also  for  adjudicating  between  such 
parties,  or  either  of  them,  and  the  bailiff,  in  respect  of  any  damage  or 
claim  of  or  to  damages  arising  or  capable  of  arising  out  of  the  execu- 
tion of  such  process  by  such  bailiff,  and  making  such  order,  &c. 

Held,  that  the  provisions  of  the  section  were  for  the  protection  of  the 
bailiff ;  and  were  not  applicable  to  any  claim  for  damages  as  between 
the  claimant  and  the  execution  creditors. 

Action  as^ainst  the  defendants  alleo^inc^  that  tlie  defen- 
dants  by  their  servants  or  agents  broke  and  entered  into  the 
plaintiff's  house  and  store  and  turned  th3  plaintiff  out  of 
possession,  and  took  possession  thereof,  and  of  the  grocerie.s 
stock-in-trade,  goods,  and  chattels  therein,  and  converted 
the  same  to  their  ov/n  use. 

The  defendants  by  their  statement  of  defence  alleged 
that  at  the  time  in  question  a  writ  of  attachment  issued 
out  of  the  first  Division  Court  of  the  county  of  Lambton, 
asfainst  Georoe  A.  Staniland  ;  and  the  bailiff  of  the  Court, 
acting  under  such  attachment,  seized  the  groceries,  stock- 
in-trade,  &c.,  to  satisfy  the  defendants'  claim  against  the 
said  George  A.  Staniland,  which  is  the  trespass  complained 
off;  and  by  the  third  paragraph  alleged  that  at  the  time 
of  such  seizure,  &c.,  the  plaintiff  claimed  the  goods  as  his, 
whereupon  the  bailiff  caused  an  interpleader  summons  to 
be  issued  out  of  the  said  Division  Court,  wherein  the 
defendants  herein  were  plaintiffs,  Geo.  A.  Staniland  defen- 
dant, and  the  plaintiff  herein  the  claimant ;  and  on  the 
return  thereof,  the  now  plaintiff's  claim  to  the  said  goods 
and  his  claim  for  the  damages  suffered  by  him  in  res})cct 
to  such  seizure,  was  only  adjudicated  upon  by  the  Judge 
of  the  said  Division  Court,  and  the  said  Judge  acting 
under  the  Act,  48  Vic.  ch.  14,  sec.  (),  sub-sec.  8,  and  sec. 
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7,  (O.),  adjudicated  in  respect  to  the  said  damages  suffered 
by  the  plaintiff  under  the  said  seizure,  which  was  the  act 
and  trespass  complained  of,  ai?d  certified  that  no  proof  of 
any  damages  had  been  given  to  him,  and  that  no  claim 
was  made  for  damages ;  and  therefore  he  stated  that  he 
made  no  order  as  against  the  execution  creditors  as  to 
damages. 

To  the  third  paragraph  of  the  statement  of  defence,  the 
plaintiff  demurred,  on  the  ground,  that  the  statute  48 
Yic.  ch.  14,  sec.  6,  sub-sec.  3,  and  sec.  7,  (0.),  only  applied 
to  claims  for  damages  as  between  the  claimant  or  execu- 
tion creditors  on  the  one  hand,  and  the  officer  and  bailiff 
on  the  other,  and  are  only  provisions  for  the  further  pro- 
tection of  the  bailiff;  and  the  said  sections  are  not  appli- 
cable to  any  claim  for  damages  as  between  the  claimant 
and  the  execution  creditor. 

On  September  18,  1885,  the  demurrer  was  argued. 

Falconhridge,  for  the  demurrer.  ^ 
Lash,  Q.  C,  contra. 

September  18,  -1885.  Wilson,  C.  J. — I  am  of  the  opinion 
the  power  given  to  the  Judge  in  Division  Court  inter- 
pleader proceedings  was  for  the  protection  of  the  bailiff 
only. 

The  48  Vic.  ch.  14,  sec.  6,  sub-sec.  3,  (0.),  provides,  firstly : 
for  the  Judge  adjudicating  ''upon  the  claim,''  and  making 
"  such  order  between  the  parties  in  respect  thereof,  and  the 
costs  of  the  proceedings,  as  to  him  seems  fit." 

Then  the  Act  provides  as  to  damages ;  and  it  provides 
as  follows  :  "  and  shall  also  adjudicate  between  such  parties, 
or  either  of  them,  and  such  officer  or  bailiff,  in  respect  of 
any  damage  or  claim  of  or  to  damages  arising  or  capable 
of  arising  out  of  the  execution  of  such  process  by  such  officer 
or  baili  ff,  and  make  such  order  in  respect  thereof,  and  of 
the  costs  of  any  proceedings  as  to  the  Judge  shall  seem  fit." 

That  enactment  expressly  provides  as  to  damages 
being  such  as  shall  lie  between  such  parties  or  either  of 
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them  on  the  one  hand,  and  such  officer  or  bailiff  on  the 
other  hand. 

The  bailiff  being  a  public  officer  is  entitled  to  special  pro- 
tection in  the  performance  of  his  duty.  He  is  bound  to 
act,  and  it  is  not  right  he  should  be  obliged  to  act  at 
his  own  peril. 

The  execution  creditor  compels  him  to  go  on.  The 
debtor  or  a  claimant  threatens  him  with  an  action  if  he 
do  go  on.  While  the  bailiff  is  in  fact  an  indifferent  party, 
and  is  entitled  to  be  protected  as  far  as  possible. 

But  the  execution  creditor  is  voluntarily  proceeding  on 
his  writ,  and  he  should  be  answerable  for  his  own  volun- 
tary acts. 

I  give  judgment  therefore  for  the  plaintiff  on  th& 
demurrer,  with  costs. 

^  Judgment  for  plaintiff. 
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was  made  by  the  Master-in-Chambers 
amending  a  j  udgment  entered  against 
C.  as  executrix,  so  as  to  make  it  a 
judgment  against  ber  personally ; 
and  also  amending  tbe  writs  oi'Jl.  fa. 
in  tbe  sberiff's  bands,  so  as  to  be  con- 
formable witb  tbe  judgment  as 
amended.  Tbe  order  was  made 
nunc  'pro  tunc  upon  tbe  allegation 
tbat  all  parties  interested  bad  con- 
sented, and  tbat  an  execution  at  tbe 
suit  of  tbe  M.  Co.  against  C.  person- 
ally bad  expired.  On  an  application 
made  by  tbe  M.  Co.  to  set  aside 
tbe  order,  on  tbe  ground  tbat  tbeir 
writ  bad  not  expired,  but  was  in  full 
force,  a.nd  tbat  tbe  effect  of  tbe 
amendment  was  to  give  plaintiff's 
writ  priority,  tbe  Master  made  an 
order  setting  aside  bis  previous  or- 
der, and  directing  tbe  amendments 
made  tbereunder  to  be  struck  out. 

On  motion  by  way  of  appeal  to 
tbe  Divisional  Court  to  rescind  tbe 
last  named  order, 

Held^  Cameron,  C.  J.,  dissenting, 
tbat  tbe  motion  must  be  refused  ;  for 
tbat  tbougb  tbe  M.  Co.  were  strang- 
ers to  tbe  action  in  wbicb  tJie 
amendments  were  made,  tbey  bad  a 
locus  standi  to  apply  to  bave  tbe 
same  set  aside.  Glass  v.  Cameron, 
712. 


APPEAL. 

Stay  of  proceedings  y  pending^ — 
See  Assessment  and  taxes,  3. 

To  Sessions?^ — See  Vagrant. 
See  Arbitration  and  Award. 


ARBITRATION  AND  AWARD. 

Misconduct  of  arbitrator,  what 
constitutes — Reception  and  rejection 


of  evidence — R.  S.  0.  ch.  50,  sec 
289 — Invei^tiyation  of  long  account^- 
—  Consent  reference  —  Right  of 
appeal.^ — Tbe  improper  reception  or 
rejection  of  evidence  by  an  arbitrator,, 
witbout  any  corrupt  intent,  does  not 
amount  to  legal  misconduct  upon 
wbicb  an  award  will  be  set  aside. 

Tbe  evidence  received  consisted  in. 
statements  made  by  tbe  plaintiff  ante 
litem  motam  in  substance  confirm- 
atory of  bis  evidence  before  tbe 
arbitrator ;  and  tbe  rejection  con- 
sisted in  tbe  arbitrator's  refusal  to 
receive  part  of  tbe  plaintiff's  ex- 
amination witbout  tbe  wbole  being 
received.  It  did  not  appear  tbat  tbe . 
arbitrator  was  influenced  by  tbe  evi- 
dence objected  to,  and  be  made  no 
request  to  be  allowed  to  reconsider 
bis  award. 

Held,  tbat  wbile  tbe  evidence- 
objected  to  was  not  strictly  admissible,, 
tbe  award  could  not  be  interfered 
witb  on  sucb  ground,  and  especially 
so  since  R.  S.  O.  cb.  50,  sec.  289, 
wben  it  did  not  appear  to  bave 
occasioned  any  miscarriage  on  tbe 
merits. 

Tbe  order  of  reference  made  by 
tbe  presiding  Judge  at  tbe  Assizes 
was:  "Upon  tbe  consent  of  tbe 
parties,  I  do  order  and  direct  tbat  tbe- 
matters  in  dispute  between  tbe  plain- 
and  defendant  upon  tbe  issues  joined^ 
in  tbis  action  be  referred,"  &c.  It 
was  urged  tbat  tbe  action  being  one 
wbicb  involved  tbe  investigation  of 
long  accounts,  tbe  reference  must  be 
deemed  to  bave  been  made  compul- 
sorily,  and  tbe  consent,  to  bave  been 
merely  to  tbe  arbitrator  named.  It 
appeared  tbat,  as  a  matter  of  fact, 
tbe  learned  Judge  exercised  no  dis- 
cretion, but,  on  tbe  parties  announc- 
ing tbeir  consent,  be  made  tbe  order, 
and  at  tbe  time  suggested  tbe  insertion 
of  a  clause  autborizing.an  appeal,  if 
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isucb  were  desired,  but  it  was  not 
required. 

Held,  that  the  reference  was  a 
consent  reference,  and  there  was  no 
appeal. 

Actions  involving  the  investiga- 
tion of  long  accounts  will  not  be 
referred  as  a  matter  of  course.  There 
is  nothing  to  prevent  parties  agreeing 
to  a  consent  reference  of  all  matters 
in  dispute  in  an  action,  even  though 
involving  investigation  of  long 
accounts.  Webster  v.  Haggart  et  al. 
.27. 

See  Municipal  Corporations  7. 


ATTORNEY  GENERAL. 

Intervention  o/] — See  Patent  of 
Invention,  3. 


■ASSESSMENT  AND  TAXES. 

1 .  Invalid  assessment  —  Sale  — 
Validity— R.  S.  0.  ch.  180,  sec.  156, 
construction  qf.^ — In  the  year  1875 
a,  lot  of  land,  containing  200  acres 
and  patented  as  one  lot,  was  assessed 
on  the  resident  roll  as  lot  114,  200 
acres,  value  $1,000.    From  1876  to 

1878  it  was  similarly  assessed.  In 

1879  it  was  also  so  assessed,  except 
that  the  quantity  of  land  was  stated 
to  be  100  instead  of  200  acres.  The 
whole  200  acres  was  occupied  by  a 
tenant,  who  duly  paid  the  (axes  for 
each  year,  including  1879.  On  the 
non-resident  roll  for  1879  the  east 
half  of  the  lot  appeared  assessed  as 
100  acres,  value  $800.  By  reason 
thereof  it  was  returned  to  the  coun- 
ty treasurer  as  in  arrear  for  tlie 
taxes  of  1879,  and  a  sale  thereof 
made. 


Held,  the  sale  for  taxes  was  in- 
valid :  that  the  assessment  on  the  re- 
sident roll  for  1879  was  of  the  whole 
lot  upon  which  the  taxes  were  paid, 
the  mistake  in  stating  the  quantity 
of  land  to  be  1 00  acres  not  making 
such  assessment  less  an  assessment  of 
the  whole  lot,  while  the  error  of 
putting  the  east  half  on  the  non-re- 
sident roll  could  not  affect  the  own- 
er's right  to  the  land. 

Quaere,  as  to  the  affect  of  the  cura- 
tive provisions  of  sec.  156  of  the 
Assessment  Act,  R.  S.  O.  ch.  180, 
since  ^the  decision  of  the  Supreme 
Court,  in  McKay  v.  C  rysler,  3  S.  C. 
R.  436,  and  whether  a  tax  deed  may 
be  questioned  for  irregularities  in 
the  assessment  or  in  the  proceedings 
prior  to  sale  after  the  lapse  of  the 
two  years.    Jeffery  v.  Hewis,  364. 

2.  Tax  sale — Sale  for  more  than 
really  due — Irregularity — Matter  of 
procedure  —  Owner  present  at  tax  sale 
— Estoppel  — Laches  —  De  minimis 
non  curat  lex — R.  S.  0.  c.  180, 
s.  155.] — Certain  lands,  worth  from 
$600  to  $800,  having  been  sold  in 
November,  1881,  for  |6.06  taxes, 
being  one-eleventh  in  excess  of  taxes 
really  due. 

Held,  that  it  vitiated  the  sale, 
and  R.  S.  O.  ch.  180,  sec.  155,  did 
not  cure  the  error,  and  the  maxim 
de  minimis  non  curat  lex  did  not 
apply. 

It  was  further  objected  to  the  re- 
gularity of  the  said  sale  that  in  1881 
neither  the  assessor  nor  the  clerk 
returned  the  lands  as  occupied,  as  in 
fact  they  were,  and  further  that  the 
clerk  did  not  examine  the  assessment 
roll  when  returned  by  the  assessor, 
as  required  by  R.  S.  O.  ch.  180,  sec. 
111. 

Seinhle,  that  these  are  m;\tters  of 
])roceduro  only,  and  would  be  cured 
by  sec.  155. 
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It  was  proved  that  the  owner  was 
himself  present  at  the  sale  in  ques- 
tion, and  purchased  one  lot  which 
was  ten  or  eleven  ahead  of  the  lot  in 
question,  and  also  another  lot  three 
below  it  on  the  list ;  but  it  was  not 
shewn  that  he  was  present  when  the 
actual  lot  in  question  was  sold. 

Held,  that  he  was  not  estopped  by 
conduct  from  complaining  of  the 
sale. 

Held,  also,  that  the  fact  that  the 
owner  was  informed  within  three 
months  of  the  sale  of  the  lot  having 
been  sold,  when  he  might  have  re- 
deemed it,  would  not  deprive  him  of 
his  right  of  action.  Claxton  w.Shih- 
ley  et  at,  451. 

3.  In^imction^ Assessment—  Court 
of  Revision — Fraud — Jurisdiction  — 
Costs — Demurrer  ore  tenus — Stay  of 
proceedings  pending  an  appeal — 37 
Vic.  cli.  G5  0.] — AVhere  plaintiff's 
alleged  in  their  statement  of  claim 
that  they  had  appealed  in  respect  of 
the  assessment  of  their  property  to 
a  certain  Court  cf  Revision  ;  and 
that  the  members  of  the  Court,  by 
a  fraudulent  conspiracy  among  them- 
selves, and  from  interested  motives, 
in  face  of  facts  leading  obviously  to 
a  contrary  conclusion,  and  without 
any  evidence  to  support  the  same, 
'  had  not  only  dismissed  the  appeal, 
but,  on  a  cross-appeal  brought  in  re- 
spect of  the  said  assessment  as  too 
low,  had  greatly  increased  the  amount 
thereof 

Held,  by  Ferguson,  J.,  on  demur- 
rer ore  tenus,  that  inasmuch  as  an 
appeal  lay  from  the  Court  of  Revi- 
sion to  the  stipendiary  magistrate  the 
plaintiffs  should  have  appealed  accord- 
ingly, and  could  nob  come  to  this 
Court  for  an  injunction,  at  least  un- 
til they  had  exhausted  their  other 
remedies. 


The  above  judgment  having  been 
given,  the  plaintiffs  applied  for  a  stay 
of  proceedings  pending  a  rehearing 
on  appeal. 

Held,  by  Ferguson,  J.,  that  there 
was  jurisdiction  to  make  the  order, 
notwithstanding  that  the  action  was 
dismissed,  and  the  order  might  go 
upon  terms. 

At  any  time  before  formal  judg- 
ment issued  by  the  Court,  the  judg- 
ment or  part  of  it  may  be  recalled^ 
and  a  term  imjDosed  or  a  change  made. 

On  an  appeal  from  the  judgment 
of  Ferguson,  J  ,  to  the  Divisional 
Court,  the  Court  was  divided  except 
as  to  the  costs,  and  the  judgment 
appealed  from  was  therefore  sus- 
tained. 

Per  Boyd,  C. — The  claim  of  the 
plaintiffs  to  the  interference  of  this 
Court  is  not  one  of  absolute  right, 
but  one  resting  on  judicial  discretion, 
and  that  discretion  was  rightly  exer- 
cised in  dismissing  the  action.  The 
stipendiary  magistrate  has  power  to 
deal  with  the  matters  in  question  in, 
the  most  ample  manner.  The  Stat- 
ute intends  that  the  value  of  lands 
shall  be  fixed  by  the  municipal  author- 
ities, and  not  until  all  statutory  means 
have  been  exhausted  should  recourse 
be  had  to  this  Court  for  relief  As 
to  costs  the  defendants  are  to  blame^ 
for  not  having  placed  a  demurrer  on. 
the  record,  and  so  had  the  prelimin- 
ary question  of  law  decided  before- 
the  trial.  The  costs  of  the  motion 
for  injunction  should  be  given  to  th&- 
defendants,  and  further  costs  should 
be  given  thereafter  as  if  the  defend- 
ants had  successfully  demurred  ;  and 
the  costs  of  this  appeal  should  be- 
given  thereafter  as  if  the  defendants- 
had  successfully  demurred  ;  and  the 
costs  of  this  appeal  should  be  given 
to  the  defendants. 

Per  Proudfoot,  J. — The  speciai  . 
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Act  for  the  Territorial  Division  of 
HaliburtoD,  R.  S.  O.  ch.  6,  sec.  23, 
gives  an  appeal  to  the  stipendiary 
magistrate  against  any  decision  of 
the  Court  of  Revision.  The  action 
of  the  Court  was  a  mere  travesty  of 
a  judicial  proceeding.  The  function 
of  the  Court  was  judicial  to  hear  and 
determine.  The  action  of  the  Court 
in  deciding  in  opposition  to  the  only 
evidence  given  before  them  appears 
to  establish,  that  the  whole  was  a 
fraudulent  arrangement  by  the  mem- 
bers of  the  Court  of  Kevision.  To 
give  the  stipendiary  magistrate  juris- 
diction the  court  of  Revision  must 
have  given  a  decision.  The  admis- 
sion, by  demurriug,  that  the  action  of 
the  Court  was  fraudulent  in  effect 
determines  that  there ^was  no  decision. 
It  was  not  intended  by  the  Legisla- 
ture that  it  should  be  the  duty  of  the 
stipendiary  magistrate  to  enquire  into 
fraudulent  proceedings  of  the  Court 
of  Revision,  but  to  consider  whether 
an  honest  decision  was  to  be  revised. 
If  this  Court  has  jurisdiction,  as  it 
certainly  has,  where  the  acts  com- 
plained of  are  vitiated  by  fi-aud,  it 
cannot  refuse  to  entertain  the  suit 
because  the  plaintiffs  may  have  an- 
other and  perhaps  a  more  convenient 
remedy.  He  agreed  with  the  Chan- 
cellor as  regards  the  costs.  Canadian 
Land  and  Emigration  Co.  v.  The 
Municipality  of  Dysart  et  al.  495. 

4.  Assessmeid  and.  taxes — Rigid  to 
deduct  taxes  from  rent — Assessment 
roll — Sufficiency  of  descriptio7i  of 
property  in —  De7)iand — Dist7-ess  — 
Laches — Ji.  S.  0.  ch.  180,  sees.  12, 
21,  51,  100.] — Certain  property  in 
the  city  ol  Toronto  had  been  owned 
by  B.,  and  on  his  death  in  1884,  in- 
testate, and  without  known  heirs, 
defendant  entered  and  leased  the 
property  to  the  ])laintiff,  the  d(^fen- 


dant  agreeing  to  pay  the  taxes.  In 
1884  the  taxes  assessed  for  1883  not 
having  been  paid,  a  distress  nas  en- 
tered therefor,  when  the  j)laintiff 
paid  them  and  claimed  to  deduct 
them  from  the  rent.  The  assessment 
for  1883  was  against  B.  as  owner, 
of  which  he  received  notice,  and  he 
was  similiarly  assessed  and  received 
notice  for  the  two  prior  years.  In 
the  assessment  roll  the  name  of  the 
street  and  pro])erty  was  given,  but 
not  the  number  of  the  house  or  lot, 
except  an  arbitrary  number  adopted 
by  the  assessment  department  for 
their  convenience,  and  without  infor- 
mation from  the  department  the  lots 
could  not  be  discovered. 

Held,  that  sec.  21  of  the  Asse-ss- 
ment  Act,  R  S.  O.  ch.  180, 
which,  in  the  absence  of  an  agree- 
ment to  the  contrary,  authorizes  the 
tenant  to  deduct  the  taxes  paid  by 
him  from  his  rent,  only  does  so  when 
he  could  be  compelled  to  j)ay  the 
same  ;  and  as,  following  Ckomherlaioi 
V.  Turner,  31  C.  P.  490,  there  ap- 
peared to  be  no  valid  demand  here, 
there  was  no  right  to  collect  the 
taxes,  and  theiefore  no  right  to  de- 
duct the  same. 

Qumre,  whether  the  description  in 
the  assesment  roll  was  sufficient ;  ])ut 
under  the  circumstances,  and  in  view 
of  the  provisions  of  sec.  o7,  validating 
the  roll  as  finally  passed  by  the  Court 
of  Revision,  B'.  jn-obably  could  not 
have  raised  this  objection  to  a  dis- 
tiess  or  suit  for  the  taxes. 

Semhle,  where  there  is  a  s\iflifi(n\t 
distress  on  the  proi)erty,  and  the 
ninnicipality  by  its  own  laches  puts 
it  out  of  its  power  to  distinin,  sec. 
100  does  not  avail  to  give  tlie  right 
to  collect  by  action.  Cctrsou  v.  Vcifc/ty 
TOG. 


776 


DIGEST  OF  CASES. 


BAIL. 

Recognizance  of  sjyecial  hail  — 
Judge's  order  to  hold  to  hail — Non- 
liahility  of  hail  heyond  amount 
mentioned  therein.']  —  A  Judge's 
order  to  hold  to  bail  in  the  sum  of 
$300,  was  obtained  in,  an  action  of 
tort,  in  which  the  affidavit  swore  to 
a  cause  of  action  for  $500.  The 
bail  piece  was  in  the  usual  form, 
stating  :  "  Bail  for  $300  by  order 
of,"  &c.  The  recognizance  of  bail  was 
in  the  words  of  the  statute,  namely  : 
"  You,  "  the  bail  "  do  jointly  and 
severally  undertake  that  if  "  the 
defendant  in  the  original  action  shall 
be  condemned,  then  he  shall  pay  the 
cost  and  condemnation  money,  or 
render  himself  to  the  custody  of  the 
sheriff,"  &c.,  "or  you  will  do  so  for 
him."  Rule  89  of  T.  T.  1856,  pro- 
vides that  "  the  bail  shall  only  be 
liable  for  the  sum  sworn  to  by  the 
affidavit  of  debt  and  costs  of  suit, 
not  exceeding  in  the  whole  the 
amount  of  their  recognizance."  In 
the  original  action  a  verdict  was 
obtained  against  the  defendant  for 
$400,  and'  $125.28  costs.  In  an 
action  on  the  recognizance  against 
the  bail. 

//e^cZ,  Cameron,  C.  J.  dissenting, 
that  the  undertaking  in  the  recogni- 
zance to  pay  the  condemnation 
, money,  read  in  connection  with  Rule 
89,  meant  the  amount  mentioned  in 
the  Judge's  order  ;  and  therefore  the 
bail  in  this  action  were  only  liable 
for  the  $300,  the  amount  mentioned 
in  the  Judge's  order,  and  the  costs 
of  the  original  and  of  this  action. 

The  reasonableness  of  having  the 
recognizance  express  its  meaning  in 
simple  language,  instead  of  adhering 
to  a  form  of  words  adapted  to  meet 
a  different  practice,  suggested. 
Baher  v.  Jackson,  661. 


BAILIFF. 

Protection  of] — See  Interpleader 


BANKRUPTCY  AND 
INSOLVENCY. 

1.  Ejectment  —  Insolvent  Act  of 
1875,  sees.  68,  75  —  Proceedings 
under —  Validity — Right  of  stranger 
to  question — Possession —  Damages.  ] 
— In  ejectment  plaintiff  claimed  title 
under  a  deed  from  the  assignee  in 
insolvency  of  P.  D.  Prior  to  the 
issue  of  the  writ  of  attachment  in 
insolvency  P.  D.  had  conveyed  the 
property  to  his  brother  L.  D.  Two 
of  the  creditors  claimed  that  the 
deed  was  fraudulent,  and  made  a 
demand  under  sec.  68  of  the  Insol- 
vent Act  of  1875  on  the  assignee  to 
take  proceedings  to  have  the  deed 
set  aside,  which  the  assignee,  on 
instructions  from,  the  creditors,  re- 
fused to  do,  whereupon  the  two 
creditors  obtained  from  the  Judge  an 
order  under  that  section  authorizing 
them  to  take  the  proceedings  on  their 
own  behalf  Proceedings  were 
thereupon  taken  and  the  deed  set 
aside.  The  land  was  advertised,  the 
period  therefor  being  shortened  by 
the  Judge,  and  was  sold  to  F.,  but  in 
reality  to  the  plaintiff  to  whom  F. 
conveyed.  The  assignee  was  noti- 
fied of  the  sale  and  requested  to 
execute  a  conveyance  to  the  purchaser, 
which,  under  instructions  from  the 
creditors,  he  refused  to  do,  where- 
upon an  order  was  obtained  from  the 
Judge  directing  the  assignee  to 
execute  the  deed,  the  assignee's 
solicitor  attending  and  opposing  the 
making  or  the  order. 

Under  sec.  68  the  "benefit  derived 
from  such  proceedings  shall  belong 
exclusively  to  the  creditor  insticuting 
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the  same  for  his  benefit and  under- 
sec.  75,  no  sale  is  to  be  completed 
unless  it  "has  been  sactioned  by  the 
creditors  at  their  first  meeting,  or  at 
any  subsequent  meeting  called  for 
the  purpose,  or  by  the  inspectors 
and  also  the  period  of  the  advertise- 
ment might  be  shortened  "by  the 
creditors  with  the  approval  of  the 
Judge." 

Held^  Rose,  J.,  dissenting,  that 
the  sale  and  tlie  deed  thereunder 
were  valid. 

Per  Galt,  J. — The  effect  of  sec.  68 
was  to  withdraw  the  property  from 
the  general  body  of  creditors,  and 
to  vest  it  in  the  litigating  creditors  ; 
and,  so  far  as  regards  proceeding 
under  this  section,  creditors  when 
referred  to  in  the  statute  meant 
litigating  creditors,  and  no;t  the 
general  body  of  creditors ;  and  the 
sale  having  being  sanctioned  by  such 
litigating  creditors^  sec.  78  had  been 
complied  with. 

Per  Cameron,  C.J. — Under  sec. 
68  the  benefit  to  accrue  from  the 
proceeding  passed  from  the  estate  to 
the  litigating  creditors;  and  the 
sanction  of  all  the  creditors  referred 
to  in  sec.  78  was  not  requsite  ;  but 
even  if  it  were,  the  defendant,  a  mere 
stranger  to  the  insolvency  proceed- 
ings, was  not  in  a  position  to  raise 
the  objection. 

Per  Cameron,  C. J.,  also.  —  An 
assignee  under  the  Insolvent  Act 
1875,  is  not  merely  the  executor  of 
a  power,  but  takes  the  legal  estate, 
which  on  convej^ance  by  him  vests  in 
his  grantee  clothed  with  tlic  trusts 
with  which  it  was  invested  in  the 
assignee. 

Per  Rose,  J. — The  moaning  of  .see 
68  was  not  that  thelitii^atingcicdirors 
were  to  have  the  exclusive  boiKitit 
of  the  proceeding  without  tlie  limita- 
tion, but  merely  the  benefit  thereof 
98 — VOL.  IX  O.K. 


as  creditors,  that  is,  payment  of  their 
debts  in  full  ;  but  any  surplus  must 
go  to  the  other  creditors  :  that  on  the 
deed  to  L.  D.  being  set  aside  the 
property  did  not  vest  in  the  litigat- 
ing creditors,  but  was  in  the  assignee, 
who  held  it  in  trust  to  so  distribute 
it,  and  this  being  a  matter  for  the 
general  benefit  of  the  creditors  it 
was  subject  to  the  other  provisions 
of  the  Act,  and  therefore  to  the  pro- 
visions of  sec.  78,  which  had  not 
been  complied  with,  so  that  no  sale 
was  made,  and  no  title  passed 
thereunder. 

Re  Jarvis  v.  Coohe,  28  Gr.  303, 
considered  and  commented  on. 

The  defendant  set  up  that  he  had 
a  title  by  possession,  and  that  the 
title  was  outstanding  in  a  mortgage  ; 
but  the  evidence  failed  to  establish 
it.    Donovan  v.  Herbert^  89. 

2.  Creditors  suit — Chattel  Mort- 
gage void  against  creditors — Pressure 
— Simple  contract  creditors — Assign- 
ment for  benefit  o  f  creditors — Suit  on 
behalf  of  all  creditors  except  pre- 
ferred ones — Parties — Locus  standi.^ 
— McC.  k  Co.,  creditors  of  C,  know- 
ing him  to  be  insolvent,  persuaded 
him  to  give  them  a  chattel  mortgage 
on  all  his  property,  by  representing 
to  him  that,  if  he  gave  it,  it  would 
protect  him  against  his  otlier  credi- 
tors and  that  the.y  would  also  protect 
him,  and  would  not  enforce  the 
mortgage  unless  his  otlier  creditors 
took  proceedings  against  him. 

//e/rZ,  on  action  l)rought  by  certain 
sim|)lo  (iontiact  creditors  of  C.  oil 
behalf  of  themselves  and  all  his  other 
creditors,  that  the  chattel  mortgage 
must  be  set  aside  as  a  fraudulent  ju'e- 
ference,  and  that  the  doctrine  of 
pressure  liad  no  ap|)licatiou  to  tlu'! 
case. 

Held,  also,  that  the  fact  that  the 
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plaintiffs  excluded  McC.  &  Co,  from 
the  creditors  on  whose  behalf  they 
were  suing,  was  not  a  valid  objection 
to  the  action. 

Held^  further,  that  the  fact  that 
the  plaintiffs  were  simple  contract 
creditors  only,  and  that  the  mortga- 
gors had,  prior  to  action  brought, 
made  an  assignment  for  the  benefit 
of  crepitors  generally,  and  that  the 
plaintiff's  were  not  attacking  the  as- 
signment as  well  as  the  morttraoe, 
did  not  debar  them  from  the  relief 
claimed 

Meriden  Siher  Co.  v.  Zee,  2  O.R. 
451,  followed.  Macdonald  \.  Mc- 
Callet  al,  185. 

3.  Chattel  Mortgage  Act-Sufficiency 
of  description  of  goods — Necessity  for 
change  of  possession — E.S.O.  ch.  119, 
sec.  23- — Interpleader.^ — The  presi- 
dent and  secretary  of  an  incorporated 
company,  which  was  insolvent,  exe- 
cuted an  assignment  to  trustees  for 
creditors  of  all  the  real  estate  of  the 
company,  and  also  of  "  All  and  sin- 
gular the  j)ersonal  estate  and  efiects, 
stock  in  trade,  goods,  chattels,  rights 
and  credits,  fixtures,  book  debts, 
notes,  accounts,  books  of  account 
choses  in  action,  and  all  other  the 
personal  estate  and  effects  what- 
soever and  wheresoever,  and  whe- 
ther upon  the  premises  where  the 
company's  business  is  now  carried  on 
or  elsewhere,  which  the  company  is 
possessed  of  or  entitled  to  in  any 
way  whatsoever." 

Held.,  that  the  description  of  the 
goods  was  not  sufiS.cient  within  the 
meaning  of  R.  S.  O.  ch  119,  sec.  23, 
and  that  therefore  and  inasmuch  as 
the  evidence  showed  that  there  was 
no  immediate  delivery  of  the  goods 
to  the  trustees,  followed  by  an  actual 
and  continued  change  of  possession 
of  them,  the  assignment  of  them 
was  invalid. 


Carscallen  v.  Moodie,  15  U.  C,  R. 
92,  and  Nolan  v.  Donnelly,  4  O.  R. 
440,  considered  and  followed.  Whit- 
ing et  al.  V.  Hovey  et  al.,  314. 


BANKS. 

Pledge  of  timber  limits  to  bank 
—SeciLrity  for  future  advances — 
Invalid  mortgage  —  Farty  entitled 
absolutely,  voluntarily  restricting  his 
aaim  to  a  lien — Judgment — Qztebec 
regidations  as  to  ti7iiber  on  Crown 
lands—  34  Vic.  ch.  5  D.  sees.  40,  41 

—  Parties  — llie   Crown  Locus 

standi.'] — Section  28  of  the  re^ised 
regulations  respecting  the  sale  and 
management  of  timber  on  Crown 
lands  in  Quebec  provides  that  "limit 
holdeis,  in  order  to  enable  theni  to 
obtain  advances  necessary  for  their 
operations,  shall  have  a  right  to 
pledge  their  limits  as  sedurity  with- 
out a  bonus  becoming  payable,"  and 
it  further  provides  that  "  if  the 
]jarty  giving  such  pledge  shall  fail  to 
perform  his  obligations  towards  his 
creditors,  the  latter  *  *  may  ob- 
tain the  next  renewal  in  his  or  their 
own  name  subject  to  payment  of  the 
bonus,  the  transfer  being  then  deem- 
ed complete."  In  1875  and  1876 
one  r.,  who  was  now  represented  by 
the  plaintiffs,  procured  for  the  pur- 
pose of  his  business  operations  as  a 
lumberman,  certain  pecuniary  ad- 
vances from  the  defendants,  the 
National  Bank,  through  B.,  their 
local  manager,  and  to  secure  repay- 
ment, gave  to  the  defendants  certain 
promissory  notes  and  valuable  securi- 
ties, and  as  collateral  security  also 
gave  a  written  pledge,  dated  Septem- 
ber 21st,  1876,  of  certain  timber 
limits  in  Quebec,  which  pledge  ]  air- 
ported  on  its  face  to  be  "for  advance* 
made  and  to  be  made'^  to  him  In 
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1877,  with  the  consent  of  B.,  F. 
cancelled  this  supposed  pledge,  and 
gave  what  purported  to  be  a  new 
pledge  of  the  licenses  to  the  National 
Bank,  which  simj)ly  stated  that  he 
thereby  pledged  all  his  rights,  titles, 
and  interests  in  the  licenses  to  the 
defendants,  and  which  new  pledge 
was  indorsed  on  subsequent  renewals 
of  the  licenses.    The  defendants  did 
not  at  any  time  bind  themselves  to 
make  any  further  advances  to  F. 
but  as  a  matter  of  fact  in  1877,  1878, 
and  1879,  F.  continued  to  receive 
advances  from  the  defendants.  In 
1882,  F.  being  still  indebted  to  them 
in  a  large  sum,  and  the  pledge  of  the 
timber  timits  still  in  force,  the  de- 
fendants, pursuant  to  the  above  sec- 
tion of  the  regulations,  obtained  an 
issue  of  the  licenses  directly  t9  them- 
selves.   The  plaintiff  now  brought 
this    action   tor   discovery    of  the 
securities  held  by  the  defendants  on 
account  of  F.'s  indebtedness,  and  for 
redemption,  and  for  the  declaration 
that  the  defendants  had  no  lien  on 
the  timber  limits  in  question. 

Held^  that  as  to  the  advances 
made  before  the  pledge  was  given 
the  security  was  valid,  but  that  as  to 
the  future  advances,  the  pledge  of 
the  timber  limits  was  invalid  as  being 
in  contravention  of  34  Yic.  ch.  5  D. 
sec.  40. 

Ileld^  however,  that  inasmuch  as 
the  defendants,  although  they  had 
obtained  the  issue  of  the  license  di- 
rectly to  themselves,  and  thus 
procured  a  complete  title  to  the 
property,  under  the  above  section  of 
the  regulations,  neverth(;less  volun- 
tarily restricted  their  claim  to  a  lien 
upon  it  for  the  whole  amount  of  F.'s 
indebtedness,  they  were  entitled  to 
judgment  declaring  such  lien,  and 
that  on  payment  of  such  indebtedness 
the  defendants  should  convey  the 
property  to  the  plaintiffs. 


I  Helcl^  further,  that  it  was  open  to 
the  plaintiffs  in  this  action  to  object 
to  the  transaction  as  contravening 
the  Banking  Acts,  and  it  was  not 
necessary  for  the  purpose  of  such 
objection  that  the  proceedings  should 
be  by  the  Crown. 

Semhle,\hi'd±  if  a  moatgage  u])on 
lands  be  given  to  a  bank  as  security 
for  future  advances  in  contravention 
of  the  Banking  Acts,  and  after  the 
debt  has  been  contracted  or  advances 
made,  another  mortgage  be  executed 
upon  the  same  property  as  additional 
security  for  the  debt  so  contracted 
or  advances  made,  the  second  mort- 
gage will  be  valid.  Grant  et  al.  v. 
La  Banque  National 411. 

Hee  Bills  oe  Lading  and  Ware- 
house Receipts. 


BABRISTEES. 

English  barrister — Eight  to  iwac- 
tice  in  Ontario — Admission  through 
Law  Society.'] — Held,  that  to  entitle 
an  English  barrister  to  practice  at 
the  bar  of  Her  Majesty's  Courts  in 
Ontario,  he  must  be  admitted  to 
practice  through  the  Law  Society  of 
the  Frovince.     In  re  De  Souza^  39. 


BILLS  OF  EXCHANGE  AND 
PEOMTSSOEY  NOTES. 

Non-negotiahle  'promlssor if  note — 
Right  to  recover — Pleadhig.] — The 
statement  of  claim  was,  that  the 
defendant,  being  a  director  of  a  com- 
pany, jointly  and  severally  with 
three  others  made  a  proniissoiy  note 
payable  lo  said  company,  with  the 
intent  ihat  it  should  be  used  by  the 
company  upon  the  credit  of  the 
makers  for  the  purposes  of  the  com- 
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pany,  and  the  company  indemnified 
the  makers  against  liability  thereon : 
that  the  plaintifi"  discounted  the  note 
for  the  company,  and  with  the 
knowledge  and  consent  of  the  defen- 
dant, paid  the  proceeds  to  the  com- 
pany, and  the  money  was  applied  to 
the  purposes  of  the  company,  and 
that  after  default  in  payment  the 
defendant  gave  security  to  the 
plaintiffs  against  his  liability  upon 
he  note. 

Held,  on  demurrer,  statement  of 
claim  good,  and  that  the  plaintiffs 
were  entitled  to  recover  against  the 
defendant  the  amount  of  the  note, 
though  not  a  negotiable  instrument. 
Bank  of  Hamilton  v.  Harvey,  655. 

See  Corporations,  1 — Fraud  and 
Misrepresentation,  1 — Bills  of 
Lading  and  Warehouse  Receipts. 


BILLS  OF  LADING  AND 
WAREHOUSE  RECEIPTS. 

Wavelioiise  receipts —  Validity  of— 
Banking  Act — Negotiation  of  note — 
Commingling  of  property — Tracing 
property  covered  by  receipts — Affida- 
vit evidence.'] — T.,a  miller,  gave  ware- 
house receipts  for  wheat  to  the  plain- 
tiffs attaclied  to  notes  made  by  him, 
payable  to  their  order  to  take  up  his 
overdue  notes  which  were  secured  by 
like  receipts.  The  receifjts  were  in 
the  following  form  :  "  Received  in 
store  in  my  warehouse  or  mill  from 
farmers,  2,000  bushels  of  wheat,  to 
be  delivered  to  the  order  of  myself, 
to  be  endorsed  hereon.  This  is  to  be 
regarded  as  a  receipt  under  the  pro- 
visions of  Statute  43  Vic.  ch.  22. 
The  said  wheat  is  separate  from  and 
will  be  ke[)t  separate  and  distinguish- 
able from  other  grain."  The  receipts 
were  endorsed  in  blank.    T.  did  not 


keep  the  wheat  covered  by  the  re- 
ceipts distinct,  but  ground  some  of 
it  into  flour  and  allowed  the  remain- 
der to  be  mixed  with  wheat  subse- 
quently brought  in  by  farmers  and 
others.  Before  assigning  in  trust  for 
creditors  he  pointed  out  to  the  plain- 
tiffs one  carload  of  flour  made  from 
the  wheat  covered  by  the  receipts, 
and  the  next  day  the  bank  took  pos- 
session. The  evidence  showed  that 
there  was  about  the  same  quantity 
of  wheat  and  flour  in  and  about  the 
mill  at  the  date  of  the  last  receipt  as 
there  was  in  dispute  in  this  inter- 
pleader. T.  subsequently  assigned, 
and  the  defendants  afterwards  recov- 
ered a  judgment  against  him.  In  an 
interpleader  action  to  try  the  right 
of  the  bank  under  their  warehouse 
receipts  as  against  the  defendants 
under  their  execution. 

Held,  that  a  special  indorsement  of 
the  receipts  to  the  plaintiffs  was  not 
essential,  and  that  the  endorsement 
in  blank  of  the  receipts  satisfied  all 
the  requirements  of  the  Bankin Act, 
that  Act  not  specifying  any  particu- 
lar mode  in  which  the  property  in 
the  receipt  is  to  be  transferred,  and 
that  the  notes  and  receipts  attached 
might  be  read  together. 

Held,  also,  that  the  mode  of  ac- 
quiring the  receipts,  viz.,  by  deliver- 
ing up  the  overdue  notes  with  re- 
ceipts, was  unobjectionable,  the  tran- 
saction being  in  fact  a  negotiation  of 
the  notes  by  the  surrender  of  the 
antecedent  lien  upon  the  wheat  of  T.; 
or  at  any  rate  there  was  a  mere  sub- 
stitution or  continuation  of  securities 
according  to  the  original  understand- 
ing of  the  parties. 

Held,  also,  that  T.  having  under- 
taken to  keep  "  the  grain  separate 
and  distinguishable  from  other  grain," 
and  having  failed  to  do  so,  it  became 
his  duty  to  enable  the  plaintiffs  to 
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recover  what  the  receipts  called  for, 
or  its  equivalent,  and  having  done 
this  while  able  to  disuose  of  his  pro- 
perty, the  warehouse  receipts  attach- 
ed upon  the  property  so  indicated  by 
him,  and  the  plaintiffs  were  entitled 
to  succeed  against  the  execution 
creditors.  The  Bank  of  Hamilton 
V.  The  John  T.  Noye  Manufacturing 
Co.,  631. 


BILLS  OF  SALE  AND  CHAT- 
TEL MORTGAGES. 
See  Fraudulent  Conveyances? 
1 — Bankruptcy  and  Insolvency, 
2,  3 — Fixtures. 


BRIBEKY. 
See  Canada   Temperance  Act, 
1878. 


BUILDING  CONTRACT. 
See  Work  and  Labor. 


BY-LAW. 
See  Municipal  Corporations,  4,  6. 


CABS. 

See  Municipal  Corporations,  4.' 


CANADA  TEMPERANCE 
ACT,  1878. 

41  Vic.  ch.  16,  sees.  61,  62,  63— 
Scrutiny — Power  of  County  Court 
Judge  —  Mandamus.^  — •  A  County 
Court  Judge  wiJl  not  be  com[)elled 
by  mandamus  to  enquire,  on  a  scru- 
tiny of  ballot  j)apei  s,  under  sees.  61, 
62,63,  of  the  Canada  Temperance 
Act  1878,(1)  as  to  personation,  (2; 
biibery,  (3)  the  status  on  the  voters' 
list  of  ()ersons  voting.  In  the  wai- 
ter of  the  Canada  Temperance  Act  of 
1878,  and  Amending  ActSy  amd  ioi 


f  the  matter  of  a  Foil  holden  in  the 
City  of  St.  Thomas,  on  the  19th  of 
March,  1885,-154. 


CANAL. 
See  New  Trial. 


CASES. 

Ahrath  y. North  Eastern  R.  W.  Co., 
11  Q.  B.  D.  79,  440,  Commented^on.] 
— See  Malicious  Prosecution.  . 

Breeze  v.  Midland  B.  W.  Co.,  26 
Gr.  225,  followed.]— *See  Mechan- 
ics' Lien,  2. 

Carscallen  v.  Moodie,  15  U.  C.  R. 
92,  Nolan  v.  Donelly,  4  O.  R.  440, 
considered  and  followed.]— *S'ee  Bank- 
ruptcy AND  Insolvency,  3. 

Corporation  of  Township  of  Brock 
V.  Toronto  &  Nipissing  R.  W.  Co., 
37  U.  C.  R.  372,  followed.] — See 
Railways  and  Railway  Cos.,  2. 

Denison  v.  Denison,  17  Gr.  306, 
doubted.] — See  Will,  5. 

Fleury  v.  Fringle,  29  Gr.  67, 
Black  Y.  Fountain,  23  Gr.  174,  1  ol- 
io wed.] — tSee  Dower. 

Gamble  v.  Gummerson,  9  Gr.  199, 
approved.] — tSee  Sale  of  Land,  2. 

Gray  v.  Bell,  23  Gr.  390,  followed,] 
—  :See  Registry  Laws. 

Harris  v.  Mudie,  7  O.  R.  414, 

distinguished.]  See  Limitations, 

Statute  of,  2. 

Jar  vis  v.  Cooke,  Re,  29  Gr.  303, 
considered.] — See  Bankruptcy  and 
Insolvency,  1. 

Lord  Lilford  v.  Powys-Kcck,  30 
Beav.  300,  distinguished.  J  - —  See 
Will,  1. 

Merideny.  Lee,  2  O.  R.  451,  fol- 
lowed ] — See  Bankruptcy  and  In- 
solvency, 2. 
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McDonald  v.  Murray,  2  O.  R. 
573,  followed.] — See  Sale  of  Land, 
1. 

Philips  V.  Homfray,  24  Oh.  D., 
439,  discussed.  J — See  Patent  of  In- 
vention, 1. 

Quimhfi  V.  Quimby,  5  O.  B,.,  38, 
followed.] —  <ee  Will,  2. 

Redmowl  v.  Redmond,  27  U.  0. 
R.  220  followed.] — See  Master  and 
Servant. 

SchibshijY .  Westenholz ,Jj.^.6  Q.B., 
155  followed.] — See  Foreign  Judg- 
ment, 2. 


CONCEALMENT. 
See  Corporations,  4. 


CONDITION  PRECEDENT. 
See  Sale  op  Land,  L 


CERTIORARI. 

See  Patent  of  Invention,  3- 
Vagrant. 


CONSTITUTIONAL  LAW. 
See  Corporations,  4. 


CHARITY. 

See  Will,  5. 


CHARTER. 
See  Corporations,  4. 


CHATTEL  MORTGAGE. 

See  Fraudulent  Conveyances,  1. 

Void  against    creditors.]  See 

Rankruptcy  and  Insolvency,  2. 


COMPANY. 
See  Corporations,  1,  4. 


COMPENSATION. 

See  New  Trial  —  Municipal 
Corporations,  5. 


CONTRACT. 

1.  Undue  advantage — Inequality 
between  the  2JC(''i'ties — Rescission.] — If 
two  persons,  no  matter  whether  a 
confidential  relationship  exists  be- 
tween them  or  not,  stand  in  such  a 
relation  to  each  other  that  one  can 
take  an  undue  advantage  of  the 
other,  whether  by  reason  of  distress, 
or  recklessness,  or  wildness,  or  want 
of  care,  and  when  the  facts  shew 
that  one  party  has  taken  undue  ad- 
vantage of  the  other  by  reason  of 
the  circumstances  mentioned,  a  trans- 
action resting  upon  such  unconscion- 
able dealing,  will  not  be  allowed  to 
stand. 

Held,  therefore,  in  the  present 
case,  affirming  the  decision  of  Osler. 
J.  A., — it  appearing  upon  the  evi- 
dence that  the  plaintiff  being  over- 
matched and  overreached  by  the 
defendant,  without  information  and 
without  advice,  had  made  a  most 
improvident  exchange  of  certain 
real  and  personal  property  of  his 
own  for  certain  i-eal  and  personal 
property  of  the  defendant  —  the 
plaintiff  was  entitled  to  have  the 
transaction  rescinded ;  that  the  plain- 
tiff's general  condition  of  ignorance, 
his  want  of  skill  in  business,  and  his 
comparative  imbecility  of  intellect, 


DIGEST  OF  CASES. 


783 


were  such  as  to  require  the  Court  to 
deliver  him  from  the  disadvantages 
of  a  transaction  which  he  would  not 
have  entered  into  had  he  heen  prop- 
erly advised  and  protected.  Waters 
v.  Donnelly,  391. 

2.  Contract  in  writing  —  Addi- 
tional pao^o  I  term — Parol  evidence — 
Admissibility  of.] — The  defendants 
wrote  to  the  plaintiffs  :  "We  will 
furnish  scows,  and  deliver  all  the 
stone  required  for  the  Omemee  bridge 
as  fast  as  you  require  them,  for  the 
sum  of  seventy-five  cents  per  cubic 
yard."  To  which  the  defendants  re- 
plied. "  We  accept  the  above  offer 
at  the  price  and  conditions  named." 

Held,  Cameron,  C.  J.,  dissenting, 
that  parol  evidence  was  admissible 
to  shew  that  the  carriage  w^s  to  be 
by  lake  and  river  navigation,  and 
was  only  to  take  place  provided  the 
water  along  the  route  remained  of  a 
named  height,  sufficient  to  enable  the 
•defendants  to  use  their  steamers  in 
towing  the  scows.  McNeely  et  al.  v. 
Mc  Williams  et  al.,  728. 

Illegality  of.]  —  *S'ee Gaming — Mas- 
ter AND  Servant — Sale  of  Land,  4. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Municipal  Corporations,  L 


CORPORATIONS. 

\.  Promissory  note — Officer  of  com- 
pany—  Liability —  Perfected  note  — 
Extrinsic  evidence — Per,^^  meanhig 
of— Election— AQ  Vic.  ch.  43,  sec.  79, 
D.] — Action  against  the  defendant 
as  the  maker  of  a  promissory  note. 
Before  the  defendant's  signature  was. 


as  alleged,  the  word  Per,  and  under- 
neath was  the  name  "  William  Stock- 
dale,  manager."  The  alleged  note 
was  given  in  renoAval  of  a  note  made 
by  the  Toronto  Patent  Wheel  and 
Waggon  Company,  limited,  and  was 
brought  to  the  defendant  by  plaintiff 
for  the  purpose  of  having  it  executed 
by  the  company,  when  defendant, 
who  was  the  secretary  of  the  com- 
pimy,  signed  it,  the  intention  being 
wiat  the  company's  name  should  be 
filled  in  over  defendants  by  the  com- 
pany's manager,  by  stamping  it  Avith 
defendant's  stamp,  but  which  was 
not  done.  After  the  note  became 
due,  the  plain tifi"  proved  on  it 
against  the  company  who  had  gone 
into  insolvency,  and  obtained  a 
dividend. 

Held,  that  the  defendant  was  not 
liable. 

Per  Cameron,  C.  J. — The  defend- 
ant must  be  treated  as  maker  of  the 
note,  extrinsic  evidence  not  being 
admissible  to  change  its  legal  effect  : 
that  the  word  jjer  as  w-ritten,  would 
not  assist  defendant,  for  it  might  be 
treated  as  merely  a  flourish  to  the 
initial  letter  to  the  defendant's  name; 
but,  even  if  assumed  to  be  pe?',  i.  e., 
by,  it  would  merely  signify  that  the 
name  Wm.  Stockdale  was  written 
by  defendant,  which  the  evidence 
shewed  was  not  the  case ;  but  that 
the  plaintiff  by  proving  against  the 
company  on  the  note  and  accepting 
a  dividend  thereon,  had  elected  to 
look  to  the  company,  and  thereby 
absolve  the  defendant. 

Per  Osler,  J.  A. — The  defendant 
could  not  be  treated  as  maker  of  a 
note,  for  the  evidence  shewed  that 
the  instrument  never  was  porfectod 
as  a  note  ;  and  that  this  was  no  in- 
fringement of  tlie  rule  as  to  tlie  ad- 
mission of  parol  evidence,  for  its 
eflect  was  not  to  alter  w  note  but  to 
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shew  that  the  condition  upon  which 
it  was  to  become  a  note  had  not  been 
performed. 

Held,  that  the  provisions  of  sec. 
79  of  40  Vic.  ch.  43,  D.,  did  not 
apply  to  this  note,  as  it  did  not  pur- 
port to  be  a  note  signed  by  or  on 
behalf  of  the  company.  Brown  v. 
Howland,  48. 

2.  Foreign  company  doing  business 
in  Ontario — Winding-up — 45  Vic,  c. 
23  Vic.  c.  39  (D.)— Ultra 

vires —  Creditor  proceeding  against 
foreign  assets — Injunction — E^ect  of 
staying  proceedings  at  debtor's  re- 
quest.']— A  winding-up  order  under 
45  Vic.  c.  23  (D.),  winding-up  a 
foreign  company  doing  business  in 
Ontario,  made  by  one  Judge,  will 
not  be  set  aside  by  another.  An 
application  for  that  purpose  must  be 
made  to  the  Divisional  Court. 

After  a  winding-up  order  had  been 
made.  P.,  a  resident  of  Ontario, 
brought  an  action  against  the  com- 
in  the  State  of  Michigan,  with  a  view 
to  attaching  a  steamer  wintering 
there,  which  was  the  property  of  the 
company.  It  was  shewn  that  rep- 
resentations that  the  company  was 
perfectly  solvent  had  been  made  by 
both  the  secretary  and  managing 
director  to  P.,  and  P.  swore  that  but 
'  for  these  representations  he  would 
have  taken  proceedings  before  he  did, 
which  might  have  enabled  him  to 
obtain  a  judgment  before  the  winding- 
up  order  was  made. 

In  an  action  for  an  injunction  to 
restrain  P.  from  proceeding  with  his 
action  in  Michigan,  in  which  it  was 
shewn  that  other  creditors  of  the 
company,  who  were  residents  of  the 
United  States,  and  so  not  within  the 
jurisdiction  of  the  Court,  were  also 
proceeding  against  the  steamer,  it 
was  i 


Held,  that  this  case  could  not  be 
distinguished  in  principle  from  Ex.  p. 
Railway  Steel  and  Plant  Go. — In  re 
Taylor,  8  Ch.  D.  183,  and  the  con- 
tinuance of  the  injunction,  which  had 
been  granted  ex  parte,  was  refused. 
In  re  Lake  Superior  Native  Copper 
Company  {Limited) — Re  Plummer, 
277. 

3.  Directors — Consent  to  transfer 
of  shares — Fraud — Breach  of  trust — 
Powers  of  directors — Liability.] — On 
an  appeal  from  the  judgment  of  BoYD, 
C,  reported  6  O.  R  291. 

Held,  ^^re versing  the  judgment  of 
Boyd,  C.)  that  the  defendant  direc- 
tors in  allowing  the  transfers  com- 
plained of  were  upon  the  evidence 
guilty  of  no  fraud  towards  the  share- 
holders, and  that  such  act  was 
within  the  scope  of  the  prescribed 
powers  and  duties  of  directors,  and 
as  neither  fraud  nor  a  breach  of  trust 
was  proved,  the  cross-appeal  was 
allowed,  and  the  action  dismissed 
with  costs.  Thompson  et  al.  v.  The 
Canada  Fire  and  Marine  Insurance 
Company  et  al,  284. 

4.  Company — Provisional  direct- 
ors —  Personal  liability — Concealment 
— Dominion  Charter.] — The  plain- 
tiffs, a  company  incorporated  under 
the  Canada  Joint  Stock  Companies 
Act  of  1877,  owning  two  steamers 
used  as  pleasure  boats  in  navigating 
the  River  Thames,  agreed  through 
W,,  the  principal  shareholder,  to  sell 
them  to  a  company  to  be  formed  by 
B.  one  of  the  defendants  herein,  for 
$12,000,17,500  in  cash,  ^4,000  in 
stock  of  the  new  company,  and  $500 
allowed  for  repairs.  B.  procured  the 
stock  in  the  new  copmany  to  be  taken 
up,  and  a  meeting  of  the  subscribers, 
amongst  others,  the  defendants,  was 
held,  when  a  resolution  was  passed 

i  appointing  the  defendants  the  first 
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directors  of  the  company,  and  requir- 
ing half  of  the  stock  to  be  paid  up  at 
once,  and  the  balance  as  the  directors 
should  determine,  and  a  charter  ap- 
plied for.  The  purchase  of  the  vessels 
was  ratified  and  the  defendants 
authorized  to  carry  out  the  same, 
and  the  vessels  directed  to  be  put  in 
repair.  Subsequent  meetings  were 
held,  at  which  the  repaiis  were  di- 
rected, and  a  manager  appointed,  and 
other  acts  done.  The  manager, 
under  authority  from  the  defendants 
took  possession  of  the  vessels,  and 
after  $2,000  had  been  expended  in 
repairs,  one  of  the  vessels  was  car- 
ried away  by  a  flood  and  wrecked. 
W.  and  four  other  persons  owned  all 
the  stock  in  the  plaintifi  company, 
four  of ,  whom,  including  W.,  were 
subscribers  to  the  amount  of/f  1,000 
each  in  the  new  company  and  pro- 
moters thereof  j  and  it  was  agreed 
between  W.  and  B.  that  B.  was  to 
get  this  $4,000  of  stock  as  compensa- 
tion for  his  services  in  raising  the 
new  company,  but  of  this  the  other 
defendants  had  no  notice  or  know- 
ledge. A  charter  for  the  new  com- 
pany was  never  obtained.  The  de- 
fendants stated  that  they  never  in- 
tended to  incur  any  personal  liabili- 
ty. The  vessels  were  pi  oved  to  be 
worth  the  12,000.  The  sum  of 
$3,500  was  paid  on  the  purchase, 
and  this  action  was  to  recover  the 
balance  due. 

Held,  that  the  defendants  were 
personally  liable  for  the  amount 
claimed  :  that  the  fact  of  W.  and 
the  other  shareholders  of  the  plainliff 
company  being  subscribers  to  and 
acting  as  promoters  of  the  new  com- 
pany couild  make  no  diHerence,  for 
it  was  their  individual  act  and  not 
that  of  the  company  ;  nor  was  the 
contract  vitiated  by  the  omission  to 
communicate  to  (lie  other  defendants 


the  gift  of  the  stock  to  B.  as  being  a 
fraudulent  concealment ;  for  B.  was 
under  no  obligation  to  state  his  com- 
pensation, nor  were  W.  and  the 
three  others  debaried  from  giving 
away  their  stock  ]  and  the  defend- 
i;iits  were  not  induced  to  become 
f;ubscribers  thi  ough  B.'s  subsci  i];tion. 

An  objection  that  the  plaintiffs' 
charter  was  ultra  vires  the  Dom- 
inion Parliament  was  overruled, 
there  being  nothing  on  the  face  of 
the  charter  to  denote  that  it's  object 
was  within  the  scope  of  the  Domin- 
ion Parliament  to  deal  with.  The 
Thames  Navigation  Co.,  Limited,  v. 
Reid  et  al,  754. 


COSTS. 

See  Mortgage,  1,  2 — Assessment 
AND  Taxes,  3 — Sale  of  Land,  1 — 
Municipal  Corpoeations,  6 — Bail- 
ways  and  Bailway  Companies,  2 — 
Husband  and  Wife,  2. 


COUNTEBCLAIM. 

See  Fraud  and  Misrepresenta- 
tion, 1. 


COUNTY  JUDGE. 

JiLrisdictioih  o/!]  See  Canada 

Temperance  Act,  1878. 


COUBTS. 

Bevlsion.'] —  See  Assessment  and 
Taxes,  3. 

Stiit  witlnii  com  pete  naj  oj  Divhion 
Court  brought  in  High  Court.] — See 
Mortgage,  2. 
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COVENANT. 

In  restraint  of  trade.'] — See  Res- 
traint OP  Tkade. 


CRIMINAL  LAW. 
See  Vagrant. 


CROV™  LANDS. 
See  Banks. 


DAMAGES. 

Mitigation  of.] — See  Sale  of 
Goods. 

See  Sale  of  Land,  1 — Bank- 
ruptcy and  Insolvency,  1 — Work 
and  Labour — Defamation,  2,  4. 


DECEIT. 

See  Insurance  —  Fraud  and 
Misrepresentation,  1. . 


DEED. 

See  Estoppel-  Voluntary  Oon- 
-veyance. 


DEFAMATION. 

1.  Li  I — Publication  —  Evidence 
of — Oni  f  of  proof. \  —  The  plaintiff 
had  bee:  a  servant  of  the  defendant, 
and  on  leaving  the  defendant's  ser- 
vice, fciied  for  a  statement  of 
account,  *vhereupon  the  defendant 
made  :>ut  an  'Bccount  as  follows : 
Mr.  o  3se  ^h  Jackson  to  Wm.  Staley, 
Dr."     Amongst  the  items  were  the 


following  :  "  Stole  hay  during  winter, 
$4.00,"  and  "stole  hatchet-hammer, 
$L50."  The  account  was  placed  in 
an  unsealed  envelope  ai-d  handed  to 
M.,  the  plaintiff's  then  employer, 
who  took  it  to  the  plaintiff's  house 
and  put  it  on  the  table  between  the 
plaintiff  and  his  wife  while  at  supper. 
The  wife  took  up  the  envelope  and 
taking  out  the  account  read  it  to 
the  plaintiff  who  could  neither  read 
nor  write.  There  was  no  evidence 
to  shew  that  the  defendant  knew 
that  the  plaintiff  could  not  read,  the 
only  knowledge  that  the  defendant 
could  have  had  being  that  the  wife 
had  signed  plaintiff's  contract  with 
defendant;  but  it  did  not  appear  that 
the  defendant's  attention  was  calleil 
to  this  fact  or  that  he  knew  that  the 
signature  was  not  the  plaintiff's  own 
hand  writing ;  nor  was  there  any 
evidence  that  M.  read  the  account  or 
took  it  out  of  the  envelope,  and  he 
was  not  called  as  a  witness.  In  an 
action  of  libel  on  the  account,  it  was 
Held,  that  there  was  no  evidence 
of  publication  ;  and  as  the  onus  of 
proof  thereof  was  on  the  plaintiff, 
the  action  failed.  Jackson  v.  Staley, 
334. 

2.  Newspaper  article  commenting 
on  previous  trial — Correction  of — 
Materiality — Malice  — Pleading  evi- 
dence in  mitigation  of  damages.] — 
The  statement  of  claim,  in  an  action 
of  libel  brought  by  plaintiff,  an  in- 
surance inspector  and  adjuster,  and 
at  the  time  of  action  brought  the 
liquidator  of  an  insurance  company, 
alleged  that  defendant  in  an  article 
published  in  his  newspaper  comment- 
ing on  the  trial  of  a  i)revious  action 
of  libel  brought  by  plaintiff  against 
defendant  in  which  plaintiff  had  re- 
covered one  shilling  damages,  stated 
that  he  would  not  have  been  sur- 
prised if  the  jury  had  found  more 
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favourably  for  plaintifF,  for  though 
evidence  of  general  reputation  was 
admitted,  the  Court  had  refused  to 
allow  evidence  of  specific  acts  of  im- 
proper conduct,  unless  directly  con- 
nected with  the  insurance  company ; 
and  that  in  further  commenting  on 
said  trial  in  his  said  article  falsely 
and  maliciously  published  of  the 
plaintiff,  in  his  business  as  an  insur- 
ance adjuster,  that  plaintiff  would 
have  been  asked  to  explain  the  pur- 
chase of  a  claim  in  respect  of  a  loss, 
one  half  of  the  amount  of  which  he 
afterwards  received  from  the  com- 
pany while  their  adjuster ;  and  as  to 
gifts  received  from  persons  whose 
losses  he  had  adjusted  ;  the  inuendo 
alleged  being  that  plaintiff  had  been 
dishonest  in  adjusting  claims  and 
had  accepted  bribes,  &c.  ;  and  that 
the  article  was  an  unfair  and  false 
re[)ort  of  the  trial.     The  defendant 


of  malice,  and  would  probably  ma- 
terially affect  the  damages  ;  bat  even 
if  immaterial  the  plaintiff  was  not 
prejudiced  :  that  it  was  only  offered 
as  a  defence  to  a  portion  of  the 
damages. 

The  demurrer  was  therefore  over- 
ruled.   Livingstom  v.  Troiot,  483. 


3.  Privileged  occasion — Malice — 
School  trustee — Ratepayer  —  Plead- 
ing.]  — The  plaintiff,  a  school  trustee, 
with  another  trustee,  under  the 
authority  of  the  school  board,  pur- 
chased a  quantity  of  firewood  for  use 
in  the  school  house.  In  December, 
shortly  before  the  municipal  and 
school  trustee  elections,  the  defendant 
and  H.,  another  school  trustee,  were 
discussing  the  taxes,  when  defendant 
said  that  the  trustees  had  paid  too 
much  for  the  wood  :  that  2^>hiintiff 


by  his  statement  of  defence  admitted  ^  ^^'^  ^^'^^^'^^      and  sold  the  best  of  it, 


the  ]3^^blicdtion  of  the  article,  but 
denied  the  inuendo,  and  also  any 
malice  &c. ;  and  alleged  that  there 
was  an  inaccuracy  in  the  article  as 
to  the  question  which  might  have 
been  asked  plaintiff  by  which  a 
wrong  impression  might  have  befen 
conveyed  which  was  corrected  at  the 
•earliest  opportunity  in  defendant's 
newspaper  by  an  article  stating  that 
the  question  referred  to  should  have 
been  that  the  purchase  was  made  in 
respect  of  a  loss  which  occurred  while 
the  company's  adjuster,  but  that  the 
payment  was  after  he  had  left  the 
•comf)any. 

Held,  on  demurrer,  thnt  the  differ- 
•ence .  between  the  first  and  second 
articles  as  to  the  payment  on  the 
alleged  purchase  was  material ;  for  if 
it  was  proved  that  the  first  article 
was  in  this  respect  false  to  the  know- 
ledge of  the  defendant,  and  he  made 
no  correction,  this  would  bo  evidence 


and  had  irawn  the  culled  wood  to 
the  school  house,  and,  on  H.  re- 
monstrating  with  him,  said  :  "  Oh, 
but  he  did,  and  I  can  prove  it"  : 
that  he  could  prove  it  by  a  person 
named  N.  Subsequently  in  the  same 
month,  a  discussion  took  place  be- 
tween the  defendant  and  B.,  first  as 
to  council,  and  then  as  to  school 
matters,  when  defendant  related  the 
conversation  he  had  with  N.,  in 
which  he  had  said  to  N.  that  the 
wood  was  dear,  'and  that  N.  had  said 
that  it  was  No.  2  at  that ;  that  tliere 


something 


strange  about  the 


wood,  and  it  must  have  been  culled, 
for  they  bought  No,  1,  and  drew  No. 
2  to  the  school  house.  In  an  action 
for  slander. 

Held,  Rose,  «T.,  dissenting,  that 
the  words  having  been  spoken  by  a 
person  interested  to  anotiier,  also  in- 
terested, the  occasion  was  privileged  ; 
and  in  the  absence  of  ]>roof  of  express 
malice  no  action  would  lie. 
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Quaere,  whether  defamatory  words 
spoken  of  a  person  holding  an  elective 
office  with  regard  thereto,  not  follow- 
ed by  special  damage,  are  actionable 
when  they  would  not  be  so  when 
spoken  of  the  holder  in  his  private 
capacity. 

Held,  also,  that  the  omission  to 
plead  such  privilege  as  a  defence  did 
not  preclude  the  defendant  from  set- 
ting it  up  at  the  trial.  Blagden  v. 
Bennett.  593. 

4.  Slander  —  Justification  —  Res- 
triction to  mitigation  of  damages — 
Pleading. '] — To  an  action  of  slander 
the  defendant  set  up  as  a  defence 
facts  which  amounted  to  a  justifi- 
cation, but  restricted  their  efiect  to 
the  mitigation  of  the  damages. 

Held,  this  constituted  a  good  de- 
fence.    Wilson  V.  Woods,  687. 


DEMAND. 

See  Tolls  —  Assessment  and 
Taxes,  4. 


DEMURRER. 
See  WoEK  AND  Labour. 


DESCRIPTION  OE  LAND. 
Seo  Assessment  of  Taxes,  4. 


DIRECTORS. 
See  Corporations,  3. 


DISTRESS. 

See  Tolls  —  Assessment  and 
Taxes,  4. 


DIVISION  COURTS. 

See  Interpleader — Mortgage,  2". 


DIVISIONAL  COURTS. 
See  Corporations,  2. 


DOWER. 

Alienation  hy  husband  —  Dower 
^ci^  o/"1879— 42  Vic.  ch.  22  (0.)]— 
In  1881  C.  S.  mortgaged  certain 
lands  to  J.  A.,  his  wife  M.  S.  joining 
and  barring  dower.  In  1884  C.  S. 
sold  the  lands  to  C,  M.  S.  again 
joining  in  the  conveyance.  C.  gave 
back  a  mortgage  to  secure  payment 
of  part  of  the  purchase  money,  which 
mortgage  was  made  to  M.  S.  On  a 
judgment  creditor  of  C.  S.  seeking  a 
declaration  that  M  S.  held  this 
mortgage  as  trustee  for  C.  S.,  and 
and  for  a  sale  and  payment  thereout 
of  his  judgment  debt,  M.  S.  alleged 
that  the  mortgage  was  made  to  her 
in  consideration  of  her  joining  in  the 
sale  to  C,  and  thus  barring  her  right 
to  dower. 

Held,  that  M.  S.  had  no  such 
right  of  dower  as  alleged,  and  that 
there  was  no  consideration  lor  the 
making  of  the  mottgage  to  C,  and 
that  she  held  the  same  as  the  trustee 
for  C.  S. 

Fleury  v.  Pringle,  2f  Gr.  67,  and 
Black  V.  Fountain,  23  Gr.  174, 
followed.  Smart  v,  Sorevson  et  al,. 
640. 

Election.] — See  Will,  2. 


DRAINS. 

See  Municipal  Corporatioi>[s,  5,.. 
6,  7. 
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EJECTMENT. 

See  Bankruptcy  and  Insolven- 
cy, 1. 


ELECTIOK 
See  Corporations,  1. 

By  widows  between  Will  and  Dow- 
er.]—See  Will,  2. 

EQUITY  OF  REDEMPTION. 
See  Dower. 


(1)  there  was  no  recital  or  covenant 
for  title  ;  (2)  it  did  not  purport  to 
grant  any  estate  in  the  land,  but 
merely  to  assign  or  release  and  quit 
claim  to  L,  M.  C.'s  interest  therein  ; 
(3)  it  never  had  any  operation,  for 
L.  C.  never  paid  anything  for  the 
land,  never  went  into  possession, 
never  claimed  to  be  owner  of  it,  or 
paid  the  taxes,  and  from  the  first 
repudiated  the  gift. 

It  is  a  firmly  established  rule  of 
property  in  Ontario  that  covenants 
for  title  are  sufficient  to  work  an 
estoppel,  though  it  is  otherwise  held 
in  England.  Casselman  et  al.  v. 
Casselman.,  442. 


ESTATE.  ^ 
See  Estoppel — Will,  6. 


See  Foreign  Judgment,  1- 
sessment  and  Taxes,  2. 


-As- 


ESTOPPEL. 

Estoppel  hy  deed — Subsequent  ac- 
quisition of  estate — Necessity  of  re- 
cital or  covenant  to  create  estoppel 
— Distinction  between  English  and 
Canadian  law — Conveyancing — Es- 
tate— Quit  cUtim  deed-n-Unwilling 
grantee'] — M.  C.  made  a  vokmtary 
deed  of  certain  land  to  L.  C.  At 
that  time  M.  C.  had  no  title  to  the 
land,  it  having  been  previously  sold 
for  taxes  and  conveyed  by  sheriff 's 
deed  to  B.  There  were  no  recitals 
or  covenants  for  title  in  the  deed  to 
L.  C,  and  by  it  M.  C.  did  ''assign, 
transfer,  demise,  release,  convey  and 
forever  quit  claim"  to  L.  C,  his 
heirs  and  assigns,  all  his  estate  in  the 
land.  Subsequently  B.  sold  and 
conveyed  the  land  to  M.  C. 

ZTe^i/,- that  the  deed  from  M.  C. 
to  L.  C.  did  not  o])erate  by  (\stoppel 
to  vest  the  estate  in  the  land  subse- 
buently  acquired  from  B.  in  L.  C,  for 


EVIDENCE. 

Trial  —  Evidence —  Exclusion  of 
witnesses,']  —  At  the  beginning  of  a 
trial  all  witnesses  were  ordered  out 
of  Court,  except  the  parties  to 
the  action.  J udgment  having  been 
given  dismissing  the  action  as  against 
the  defendant  P.,  his  co-defendant 
M.  entered  upon  his  case  and  called 
P.  as  a  witness.  P.  had  remained  in 
Court  and  heard  the  whole  of  the 
evidence  adduced  by  the  plaintiff, 
and  his  evidence  was  rejected  on  this 
ground. 

Held,  that  the  evidence  of  P.  was 
impropei'ly  rejected,  and  a  new  trial 
was  ordered.  Mahoney  v.  MacDon- 
ell  et  al,  137. 

Rejection  of]  —  See  Municipal 
C0RPORA.T10NS,  1. 

Parol  admission  of] — See  Cor- 
porations, 1. 
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Field  notes  of  Surveyor.'] — See 
Limitations,  Statute  of,  2. 

Parol.]  —  See  Fixtures  —  Con- 
tract, 2. 

See  Arbitration  and  Award  — 
Defamation,  1 — Fraudulent  Con- 
veyances, 3  —  Insurance  —  Prac- 
tice— Voluntary  Coneyance. 


EXECUTORS  AND  ADMINIS- 
TPATOES. 

Rot  liahle  for  inofits  of  patent  of 
invention  accruing  to  testator  before 
death.] — See  Patent  of  Invention, 
L 


C omjyensation  of]- 


-See  Will,  5. 


EXPRESS  COMPANIES. 


See  Railways 
Companies,  1, 


AND  Railway 


FIXTURES. 

Tlie  maxim  quicquid  2y^(^<''^datiir 
solo,  solo  cedithas  no  weight  oi'  appli- 
cation when  the  land  to  which  the 
chattels  are  affixed  is  that  of  a 
stranger,  and  not  of  the  party  affix- 
ing them,  and  in  such  case  the 
wrong-doer  can  neither  rightfully  or 
wrongfully  give  to  the  owner  of  the 
land  a  title  to  the  chattels. 

The  plaintiffs  sold  a  portable  saw- 
mill, engine,  boiler,  &c.,  to  O.  &  K., 
but  the  property  and  right  of  pos- 
session was  not  to  pass  until  pay- 
ment of  the  price.  O.  &  K.  used 
the  mill,  &c.,  as  a  portable  mill,  for 
which  they  were  designed,  and  then 
under  the  belief  that  they  were  the 
purchasers  of  certain  land  from  the 
Canada  Company  through  the  com- 


pany's agent,  erected  the  mill  &c., 
thereon,  so  as  to  assume  a  perman- 
ent character.    It  appeared,  how- 
ever that  the  agent  had  no  power  to 
sell,  and  the  land  was  afterwards 
sold  to  the  defendant.    On  the  1 2th 
November,  1883,  prior  to  the  defen- 
dant's purchase,  the  defendant  took 
from  O.  &  K.  a  mortgage  on  the  land 
to  secure  an  alleged  indebtedness  to 
him,  and  on  the  15th  November  a 
chattel    mortgage    on    the  above 
chattels.    The  latter  mortgage  did 
not  star,e  the  amount  of  the  indebted- 
ness, and  the  affidavit  of  bona  fides 
was  equally  defective,  as  it  merely 
stated  that  the  mortgagors   "  are 
fully  indebted  to  me,"  the  mortgagee, 
"  in  a  large  sum  of  money,"  no  sum 
being   mentioned.     On   the    27  th 
November,  on  the  boiler  being  ex- 
changed for  another  one,  O.  &  K. 
gave  plaintiffs  a  chattel  mortgage 
thereon.   There  was  a  misdescription 
therein  as  to  the  number  of  flues  of 
the  boiler,  and  as  to  the  land  on 
which  it  was  situated.    The  defen- 
dant having  claimed  the  mill,  &c.,  as 
against  the  plaintiffs, 

Meld,  that  the  plaintiffs  were  en- 
titled to  recover  damages  not  only 
for  the  goods  owned  by  them,  but 
also  for  the  boiler  under  their  chattel 
mortgage,  for  though  it  was  sub- 
sequent to  the  defendant's  the  latter 
was  void  as  against  the  plainfiffs,  the 
amount  of  indebtedness  existing  or 
created  by  the  mortgage  not  being 
mentioned  therein  and  in  the  affi- 
davit of  bona  fides,  as  required  by  the 
first  and  second  sections  of  R.  S.  O 
ch.  119. 

Held,  also,  that  parol  evidence- 
was  admissible  to  shew  that  the 
boiler  in  question  was  the  one  mort- 
gaged. The  Stevens,  Turner  and 
Burns  Foundry  and  General  Manu- 
facturing Company,  Limited  v 
Samuel  Barfoot,  692. 
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FOREIGN  CORPOEATIONS. 
*See  Corporations,  2. 


FOREIGN  JUDGMENT. 

1.  Pleading  foreign  judgment  — 
Masters  office — Estoppel —  Foreign 
judgment  for  alimony — Husband  and 
wife — Expenses  incurred  by  trustee 
under  invalid  trust  deed.] —  This 
action  as  originally  brought  was  to 
take  the  plaintifi''s  accounts  under  a 
postnuptial  settlement,  in  which  the 
plaintiff  and  the  defendant  D.  J.  R. 
were  trustees,  but  after  the  hearing 
and  before  decree,  a  question  was 
raised  by  amendment  as  to  the  liabil- 
ity of  the  defendant  D.  J.  R.,  to  pay 
certain  moneys  alleged  to  haye  been 
advanced  by  the  plaintiff  for  the 
maintenance  of  his  wife  and  children, 
and  on  the  argument  of  this  question 
judgment  was  given  directing  a  ref- 
erence as  to  such  claim.  Before  the 
argument  judgment  had  been  rendered 
in  the  Superior  Court  of  Quebec,  on 
the  same  question  in  J).  J.  R.'s 
favour,  and  on  the  reference  D.  J. 
R.  proved  this  judgment,  contending 
that  it  concluded  the  matter,  as  being 
res  judicata,  though  not  pleaded. 

Reld,  that  D.  J.  R.  had  had  no 
opportunity  of  pleading  such  judg- 
ment and  that  it  was  therefore 
conclusive  when  set  u])  in  the  Master's 
Office  without  being  pleaded. 

Held,  also,  that  a  foreign  judgment 
for  alimony  ])ut  an  end  to  any  im- 
plied liability  on  the  husband's  part 
to  pay  for  his  wile's  maintenance 
subsequently  to  the  date  from  which 
alimony  was  to  be  paid  under  such 
judgment. 

iSeniblS,  that  though  the  trust  deed 
in  question  was  invalid,  and  not 
withstanding  Smith  v.   Dresser,  L. 
■R.  1  Eq.  G51,  35  Beav.  378,  yet  as 


against  one  who  himself  assisted  in 
creating  the  trust,  a  trustee  acting 
under  it  would  have  been  entitled  to 
expenses  incurred  in  respect  of  it ; 
but  upon  the  facts  stated  it  was  held 
that  the  sums  claimed  were  not  shewn 
to  have  been  incurred  in  respect  of 
the  trust  deed.  Httghes  Y.Rees  et  al, 
198. 

2.  Judgment  against  non-resident 
and  vjitliout  notice — Validity  of— 
Motion  to  set  same  aside  in  foreign 
Court — Effect  o/] — To  an  action  on 
a  judgment  recovered  in  the  Court 
of  Queen's  Bench,  Manitoba,  the 
defendfint  set  up  as  a  defence  that  he 
was  not  at  or  during  the  time  pro- 
ceedings were  taken  to  recover  the 
said  alleged  judgment,  nor  had  he 
since  been  a  resident  of  or  domiciled 
within  the  said  Province  of  Manitoba, 
and  was  not  served  with  any  process 
or  notice  of  the  said  action,  nor  had 
he  any  opportunity  of  ap[;earing  in 
said  action  and  defending  saine  ;  and 
the  said  judgment  was  obtained  in 
his  absence  and  without  h  is  kn  owledge. 

Held,  following  Schibsby  v.  Wes- 
lenholz,  L.  R.  6  Q.  B.  155,  a  good 
defence. 

The  defendant,  on  hearing  of  the 
judgment  having  been  entered  against 
him,  instructed  counsel  to  move  to 
set  same  aside,  but  the  application 
was  refused  on  the  ground  that  it 
was  to  late 

Held,  that  this  did  not  preclude 
defendant  from  disputing  the  validity 
of  the  judgment  on  the  action  there- 
on in  this  Province.  McLea)i  v. 
Shields  and  Leacoch,  699. 


FRAUD  AND  MISREPRESEN- 
TATION. 

1.  Act  ton  on  a  promissory  note — 
Counter-claim  alleging  fraud  in  ob- 
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taining  note — Rescission — Action  of 
deceit — Judgment  for  plaintiff  on 
note — New  trial  on  counter-claim — 
0.  J.  A.  Rule  321.] — To  sustain  an 
action  for  deceit  actual  fraud  must 
be  proved,  which  is  to  be  judged  of 
by  the  nature  and  character  of  the 
representations  made,  considered  with 
reference  to  the  object  for  which  they 
were  made,  the  knowledge  or  means 
of  knowledge  of  the  person  making 
them,  and  the  intention  which  the 
law  fully  imputes  to  produce  those 
consequences  which  are  the  natural 
result  of  his  acts  s  and  it  must  also 
be  established  that  such  fraud  was  the 
inducing  cause  to  the  contract,  and 
must  have  produced  in  the  mind  of 
the  person  alleged  to  be  defrauded 
an  erroneous  belief  influencing  his 
conduct. 

In  an  action  on  a  promissory  note 
the  defendant  counter-claimed,  set- 
ting up  that  the  note  was  given  in 
part  payment  of  the  purchase  money 
of  certain  land  in  Manitoba,  which 
the  defendant  alleged  that  he  was  in- 
duced to  purchase  by  plaintiff's  false 
representations  as  to  its  value  and 
location.  Thejury  found  the  amount 
due  on  the  note  was  $1,590,  but 
that  the  defend  . nt  was  induced  to 
enter  into  the  contract  to  purchase 
the  land  by  the  plaintiff's  fraudulent 
misrepresentations  ;  and  they  asses- 
d  his  damages  at  the  above  amount, 
d  judgment  was  entered  in  defend- 
t  s  ravour. 

Held^  on  the  evidence,  there  would 
,  no  rescission  of  the  contract,  but 
^^fendant  must  rely  on  his  claim 
r  damages  for  deceit ;  that  the  e vi- 


se 


5^ence  failed  to  disclose  actual  fraud  ; 

t  all  events  the  only  evidence  which 

%  uld  be  submitted  to  the  jury  was  as 

^o  location ;  but  while  this  was  too 

^light  to  allow  the  verdict  to  stand, 

^he  Court  did  not  feel  lustified  in 
t 


disposing  of  the  case  themselves, 
though  perhaps  they  might  do  so 
under  O.  J.  A.,  Kule  321.  They  : 
therefore  directed  a  new  trial  on  the 
counter-claim  ;  but  so  that  plaintiff's 
legitimate  claim  on  the  note  should 
not  be  delayed  in  the  meantime,  judg- 
ment was  directed  to  be  entered  in 
his  favour  thereon.  Garland  v. 
Thoriipson,  376. 

2.  Misrepresentation^ — Action  of 
deceit — Abatement — Death  of  one  de- 
fendant— Parties — Locus  standi.  ] — 
The  plaintiffs,  formerly  owners  of  a 
line  of  steamers,  brought  this  action 
against  the  defendants,  who  were 
formerly  owners  of  another  line  of 
steamers,  alleging  that  by  certain 
misrepresentations  on  the  part  of  the 
defendants  as  to  certain  contracts 
alleged  by  them  to  be  held  in  con- 
nection with  their  line,  they,  the 
plaintiffs,  were  induced  to  enter  into 
an  agreement  with  the  defendants 
for  the  amalgamation  of  the  two 
lines, and  the  formation,  in  connection 
with  the  defendants,  of  a  joint  stock 
company  to  own  and  run  the  same, 
and  seeking  damages  in  respect  of 
such  misrepresentations.  One  of  the 
defendants  died  after  issue  joined. 

Hdd,  that  nevertheless  the  action 
could  be  proceeded  with  against  the 
surviving  defendants. 

Held,  also,  that  the  action  was 
righ+ly  brought  by  the  present  plain- 
tiffs, and  not  by  the  company.  Beatty 
et  al.  V.  Neelon  et  al.,  385. 

See  Assessment  and  Taxes,  3  — 
Corporations,  3  —  Insurance  — • 
Sale  of  Land,  2 — Voluntary  Con- 
veyance. 
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FRAUDULENT  CONVEYAN- 
CES. 

1.  Fraudulent  preference — Action 
hy  secured  creditor — R.  0.  ch.  118.] 
— H.,  a  creditor  of  S.,  in  respect  of 
a  debt  for  which  he  held  security  on 
the  lands  of  S.,  sought  to  have  a 
chattel  mortgage  made  by  the  latter 
declared  void  as  a  fraudulent  prefer- 
ence. 

Held,  that  in  the  absence  of  proof 
that  the  security  held  by  him  was 
inadequate  he  could  not  succeed. 
Clark  V.  The  Hamilton  Provident 
and  Loan  Society ^  111 . 

2.  Acquiescence  hy  creditor — Action 
hy  a  subsequent  creditor  becoming 
such  by  emdorsing  and  paying  a  note 
m.ade  by  the  grantor  prior  /  to  the 
impeached  conveyance^ — Where  one 
impeached  a  conveyance  of  land  to 
M.,  the  wife  of  K.,  on  the  ground 
that  the  land  was  really  bought  with 
K.'s  money,  and  was  so  bought  and 
conveyed  to  M.  at  K.'s  direction, 
with  the  intent  of  delaying  and  hin- 
dering the  plaintiff  and  other  credi- 
tors of  K.,  and  no  fraudulent  intent 
in  respect  to  the  said  conveyance 
was  proved,  and  it  appeared  that  the 
plaintiff  was  himself  consulted  with 
regard  to  the  matter,  and  knowing 
all  the  circumstances  of  K.'s  financial 
position  expressed  his  approval  of 
what  was  done,  and  it  further  ap- 
peared that  the  plaintiff  was  not 
himself  a  creditor  of  K.  at  the  time 
of  the  impeached  conveyance,  but 
only  became  so  subsequently  by  en- 
dorsing and  finally  paying  a  promiss- 
sory  note  of  K.'s  representing  a  lia- 
bility incurred  by  K.  prior  to  the 
impeached  conveyance. 

lleld^  affirming  the  decision  of 
Ferguson,  J.,  that  under  tlicse  cir- 
cumstances tlie  plaintiff  could  not 
have  the  deed  set  aside  as  a  frautl 
100 — VOL.  IX  O.R. 


upon  him. 
et  aT.,  218. 


Ferguson  v.  Ferguson, 


3.  Conveyance  in  fraud  of  credi- 
tors— "  Creditors  " — Accrual  of  right 
of  action — Locus  standi — 13  Eliz. 
ch.  5.] — The  plaintiffs  sought  to  set 
aside  a  certain  conveyance,  dated 
February  27th,  1880,  and  made  by 
M.  to  Gr.,  as  executed  in  fraud  of 
themselves,  as  creditors.  It  appeared 
that  the  plaintiffs  had  not  recovered 
judgment  for  the  debt,  in  respect  of 
which  they  claimed  to  be  creditors, 
until  July  23rd,  1883,  and  that  this 
was  a  judgment  recovered  in  an  ac- 
tion on  a  covenant  as  to  the  validity 
of  certain  mortgages  purchased  by 
them  from  M.,  contained  in  a  deed, 
of  March  1st,  1880,  by  which  the 
said  mortgages  were  conveyed  by  M. 
to  them.  The  plaintiffs,  however, 
sought  at  the  trial  of  this  action  to 
give  evidence  that  this  deed  of  March 
1st,  1880,  was  made  in  pursuance  of 
an  agreement  for  the  purchase  of 
the  said  mortgages  entered  into  by 
themselves  with  M.,  before  January 
1st,  1880,  and  that  this  agreement 
was  induced  by  certain  misrepresen- 
tations made  by  M.  as  to  the  validity 
of  tlie  said  mortgages.  It  appeared, 
however,  that  the  consideration  of 
the  purchasee  was  to  be  the  transfer 
of  certain  shares  in  the  capital  stock 
of  the  plaintiffs'  company  to  M.,  and 
that  these  shades  were  not  actually 
so  transferred  until  after  February 
27tli,  18(S0,  and  the  evidence  so 
sought  to  be  given  was  excluded. 
I  Hdd^  per  Ferguson,  J.,  that  the 
\  liability  of  M.  only  began  at  the 
I  time  of'  the  execution  of  the  coven- 
ant in  the  deed  of  INTarch  1st,  1880, 
I  and  inasmuch  as  tlie  impeached  con- 
'  V(.\yance  was  antecedent  to  this,  and 
it  was  not  slunvn  that  there  wore  at 
the  date  of  it  any  existing  debts,  nor 
that  it  was  intended  to  ih^feat  any 
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future  debt,  the  plaintiffs  must  be 
nonsuited. 

Held^  on  appeal,  per  Boyd,  C, 
that  since  the  plaintifis  did  not  really 
become  creditors  of  M.  until  they 
recovered  judgment,  the  legal  and 
only  position  of  the  plaintifis  was 
that  of  subsequent  creditors,  and  as 
it  was  not  pretended  that  the  im- 
peached conveyance  was  given  with 
a  view  to  defeat  subsequent  creditors, 
the  plaintiffs  had  no  locus  standi  to 
recover  under  13  Eliz.  ch.  5,  even  if 
the  impeached  conveyance  was  held 
to  be  of  a  voluntary  character,  as  to 
which  qiicere.  It  was  altogether 
illusory  to  endeavour  to  trace  back 
the  origin  of  the  plaintiffs'  claim  to 
the  alleged  misrepresentations  which 
weie  not  acted  upon  until  after  the 
impeached  conveyance,  and,  more- 
over, whatever  cause  of  action  the 
plair  tifis  then  had,  they  did  not  pro- 
secute it,  or  become  creditors  in  re- 
spect cf  it.  The  judgment  below 
was  therefore  right. 

Per  PROUDFOOT,  J. — Though  an 
action  for  damages  could  not  be 
brought  until  the  damage  occurred, 
yet  if  the  original  agreement  for  the 
purchase  of  the  mortgages  was  based 
on  misiepiesentations  of  M.,  the 
the  plaintiffs  right  dated  from  the 
agreement.  It  was  not  necessary 
for  the  plaintifis  to  be  creditors,  it 
'was  sufficient  for  them  to  have  a 
right  of  action.  Theiefore  the  exclu- 
sion of  the  evidence  ofiered  by  the 
plaintiffs  as  aforesaid,  and  the  judg- 
ment of  the  Court  below  was  wrong. 

Held,  also,  per  Peoudfoot,  J., 
that  on  I  he  evidence  adduced,  the 
convej^ance  impeached  appeared  to 
have  been  a  voluntary  one.  The 
Heal  Instate  Loan  Co.  of  Canada 
(Lim.)  V.  The  Yorkville  andVaughan 
Road  Co  ,  et  al,  464. 


FPvAXJDULENT  CONYEY- 
ANCES. 

See  Bankruptcy  and  Insolven- 
cy, 2— YOLUNTARY  CONVEYANCE. 


EEAUDS,  STATUTE  OF. 

See  Sale  of  Land,  3 — Sale  of 
Land,  4. 


GAMING. 

Horse  racing — Hlegal  contrcct— 
Match  made  with  non-owner — Stake- 
holder—U  Geo.  II.  c.  19.]— D.  and 
H.  agreed  to  match  a  colt  owned  by 
D.  figainst  a  colt  owned  by  S.  Under 
the  agreement  the  stakes  were  de- 
posited with  P.,  who,  default  being 
make  by  D.,  handed  over  the 
amount  of  D.'s  deposit '  to  H.,  al- 
though D.  had  previously  demanded 
it  back.  D.  is  now  bringing  this  ac- 
tion against  H.  and  P.  to  recover 
the  amount  of  the  deposit. 

Held,  that  the  race  was  an  illegal 
one  under  13  Geo.  II.  c.  19,  one  of 
the  participants  not  being  the  owner 
of  the  horseMie  bet  upon,  and  there- 
fore D.  could  net  recover  back  from 
H.  the  deposit  money,  being  himself 
in  j^ori  delicto. 

Held,  however,  that  inasmuch  as 
P.  should  have  handed  back  D.'s  de- 
posit on  demand  made  before  dispos- 
al, D.  could  now  recover  the  amount 
of  the  same  from  P.  Davis  v.  // ew- 
itt  et  al.,  435. 


I 


HABEAS  CORPUS. 

Marginal  reference  to  Statute.\ — 
See  Yagrant. 
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HIGH  COURT  OF  JUSTICE. 

See  Mortgage,  2. 


HIGHWAYS. 
tSee  Municipal  Corpoeations,  1. 


HORSERACING. 
See  Gaming. 


HOUSE. 

Owners  in  severalty — Removal  ofJ\ 
— See  Injunction, 


HUSBAND  AND  WIEE. 

1.  Artte-miptial  settlement — Trusts 
— Executory  and  executed — Rule  in 
Shelley'' s  Case  —  Conveyance  to  hus- 
band and  wife — Maroied  Woman's 
Property  Act,  1S72—R.  S.  0.  c.  125 
^R.  S.  0.  c.  10e5,  s.  11.]— By  ante- 
miptial  sett]  em  en  t,  reciting  that  E. 
intended  to  make  provision  for  his 
future  wife,  E.  agreed  with  her  and 
K.  to  transfer  and  convey  to  K.  cer- 
tain property  he  expected  to  acquire, 
to  hold  unto  K.  for  the  joint  use  and 
benefit  of  him,  E.,  and  his  intended 
wife  during  their  joint  lives,  and 
after  the  decease  of  either  of  them 
to  the  use  of  the  survivor  during  his 
or  her  natural  life,  and  after  the 
decease  of  the  survivor,  to  the  use 
|of  the  heirs  of  E.  as  he  might  by  will 
direct;  and  it  was  further  agreed 
that  articles  of  settlement  should  be 
executed  in  pursuance  of  this  docu- 
jment.  After  the  marriage  F.,  jmr- 
Isuant  to  the  said  ante-nuptial  settle- 
ment, conveyed,  in    187i),  certain  i 


land  to  K.  and  his  heirs,  upon  trust, 
with  the  consent  of  E.  and  his  wife, 
or  the  survivor,  to  sell,  lease,  or 
otherwise  convey  the  same,  and  to 
hold  the  moneys  thereon  arising 
upon  the  trusts  and  subject  to  the 
powers  contained  in  the  ante-nup- 
tial settlement.  E.'s  wife  having 
died. 

Held,  that,  though  there  were 
children  of  the  marriage  still  sur- 
viving, E.  was  entitled  to  a  convey- 
ance of  the  lands  from  K.  to  himself 
in  fee  simple,  for  that  the  trusts  of 
the  ante-nuptial  settlement  were  ex- 
ecuted and  not  executory,  and  under 
them  E.  had  an  equitable  estate  in 
fee  simple  by  virtue  of  the  rule  in 
Shelley'' s  Case.  Ferris  v.  Ferris  et 
al,  324. 

2.  Wife's  separate  trading — Inter- 
ference of  husband — Injunction.'] — 
The  plaintiff,  a  married  woman,  car- 
ried on  business  as  an  hotel-keeper, 
and  owned  the  chattels  in  the  hotel. 
The  defendant,  her  husband,  inter- 
fered with  the  plaintiff  in  her  busi- 
ness by  taking  the  receipts,  giving 
orders  to  servants,  and  maltreating 
the  plaintiff. 

An  injunction  was  granted  re- 
straining the  defendant  from  inter- 
fering in  the  business  or  with  the 
servants  or  agents,  or  removing  any 
of  the  plaintiff's  chattels. 

Stmhle,  that,  if  asked  for,  an  in- 
junction might  also  have  been  grant- 
ed excluding  the  defendant  from  the 
hotel  under  the  circumstances.. 

The  defendant  was  committed  for 
breach  of  the  injunction,  but  was 
discharged  on  an  ai)plication  ex[)lain- 
ing  and  apologizing  for  his  contempt. 
It  appeared  that  he  was  unable  to 
pay  costs,  and  theiefore,  though 
costs  of  both  motions  were  imposed, 
payment  thereof   was  not  made  a 
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condition  of  sucli  discharge.  Don- 
nelly V.  Donnelly,  673. 

See  Foreign  Judgment,  1 — Dow- 
er. 


IMPLIED  GRANT. 

See  Injunction. 


INCUMBRANCES. 

See  Sale  of  La.nd,  2. 


INJUNCTION. 

Owners  in  severalty  of  halves  of  a 
house  —  Implied  grant  —  Natural 
right  of  support] — In  1883  M.  W., 
being  seised  of  certain  lands,  convey- 
ed lialf  thereof  to  G.  W.  in  fee,  de- 
scribing the  same  by  metes  and 
bonnds,  and  afterwards  died  having 
devised  the  other  half  to  M.  There 
was  a  house  on  the  lands  in  question 
so  situate  that  half  of  it  was  on  the 
portion  granted  to  G.  W.,  and  half 
on  the  portion  devised  to  M.  No 
specific  mention  of  the  house  was 
made  eifcher  in  the  deed  to  G.  W. 
or  in  the  will,  M.  now  commenced, 
in  defiance  of  G.  W.^s  protests,  to 
pull  down  the  half  of  the  house 
situate  on  the  land  devised  to  her, 
and  G.  W.  aj^plied  in  the  present 
action  for  an  injunction  to  restrain 
the  same. 

Held,  that  he  was  entitled  to  the 
relief  claimed.  Wray  v,  Morriso7i  et 
al,  180. 

See  Corporations,  2 — Munici- 
pal Corporations,  7 — Assessment 
AND  Taxes,  3  —  Husband  and 
Wife,  2. 


INSURANCE. 

Misre2^resentation  as  to  net  loss — 
Action  for — Deceit  — Amendment — 
Statutory  G onditions  — Evidence.^— 
Action  to  recover  from  defendant  a 
sum  of  money  paid  him  in  settlement 
of  a  loss  by  fire  on  a  stock  of  goods, 
by  reason,  as  was  urged,  of  a  misrep- 
resentation as  to  the  value  of  such 
stock  at  a  date  prior  to  the  fi-re.  The 
statement  of  claim  alleged  that  defen- 
dant falsely  and  fraudulently  repre- 
sented his  net  loss  to  be  the  amount 
so  paid,  whereby  the  plaintiffs  were 
induced  to  pay  the  same ;  and  that 
defendant  falsely  and  fraudulently 
represented  that  at  the  date  prior  to 
the  fire  his  stock  on  hand  was  of  a 
certain  value,  whereas  it  was  of  a 
much  less  value  ;  and  that  it  was  on 
the  basis  of  such  value  that  the  cal- 
culation was  made  as  to  the  amount 
of  such  net  loss ;  also  setting  up 
the  statutory  conditions  whereby,  as 
alleged,  the  claim  was  vitiated  for 
fraud  and  false  swearing  as  to  the 
amount  of  the  loss. 

Held,  on  the  issue  as  raised,  the 
plaintiffs  must  fail,  for  the  issue  was 
as  to  the  amount  of  the  net  loss, 
which  the  evidence  shewed  had  been  ; 
misrepresented ;  and  also  that  there  | 
would  be  no  recovery  on  the  record 
as  framed,  for  —  plaintiffs  having 
accepted  a  surrender  of  the  policy — ■ 
they  had  not  offered  to,  and  possibly 
could  not,  place  defendant  in  his 
original  position :  that  no  amendment 
would  avail,  for  to  maintain  an  actioa 
of  deceit  not  only  must  there  b© 
misrepresentation,  but  it  must  be  to 
the  damage  of  the  plaintiffs,  which 
the  evidence  failed  to  shew  :  that  the 
statutory  conditions  could  hardly  be 
invoked,  for  no  proofs  of  loss  had 
been  required ;  but,  even  if  invoked, 
they  would  aftord  no  defence,  asl 
there  was  no  misrepresentation  as  to 
the  amount  of  the  loss. 

t 
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j      Held,  also,  that  the  misrepresen- 
;  tation,even  as  urged,  was  immaterial, 
^    for  it  being  as  to  the  value  of  the 
-    stock  at  the  named  date,  the  fact  of 

its  causing  an  erroneous  calculation 
1  upon  which  the  amount  of  the  loss 
lit  was  based  would  make  no  difference 
\  so  long  as  it  was  shewn  that  the  loss 
1>  itself  was  within  the  true  amount ; 
li  and  also  the  plaintiffs  were  estopped 
li8  from  setting  it  up,  as  the  evidence 
a-    shewed  that  they  did  not  rely  upon 

it,  but  on  the  knowledge  acquired 
lit    andindependentinformation  obtained 
18    by  the  plaintiffs'  agent  in  the  course 
at    of  his  investigation. 
;lj       Semhle,  that  on  the  evidence  there 

was  no  misrepresentation  at  all.  The 

Royal  Insurance  Company  v.  Byers, 

120. 

,  / 


INTERPLEADER. 

■  Division  Court — Bailiff- — Protec- 
I  tion  of— 4:8  Vic.  cK  14,  sec.  6,  suh- 
i  sec  3.] — By  48  Yic.  ch.  14,  sec.  6, 
j  sub-sec.3,  (O.,)  provision  is  made  for 
the  Judge  of  the  Division  Court  in 
inter] )leader  proceedings  adjudicat- 
ing upon  the  claim,  and  making  such 
order  between  the  parties  in  respect 
thereof,  &c..  as  to  him  may  seem  fit ; 
and  also  for  adjudicating  between 
such  pa^  ties,  or  either  of  them,  and 
the  bailiff,  in  respect  of  any  damage 
or  claim  of  or  to  damages  arising  or 
capable  of  arising  out  of  the  execu- 
tion of  such  process  by  such  bailiff, 
and  making  such  order,  &c. 

Held,  that  the  provisions  of  the 
section  were  for  the  protection  of  the 
bailiff,  [ind  were  not  applicable  to 
any  claim  for  damages  as  between 
the  claimant  and  the  execution  cre- 
ditors. Fox  V.  Symington  et  al., 
767. 


JUDGMENT. 

Change  in.'] — See  Assessment  and 
Taxes,  3 — Eoreign  Judgment,  1,  2 
— Amendment  at  Law — Banks. 


JURISDICTION. 

See  Assessment  and  Taxes,  3. 


JURY. 

Questions  /or.]  —  See  Malicious. 
Prosecution. 


JUSTIFICATION. 

See  Defamation,  4. 

LACHES. 

See  Municipal  Corporations,  4 
— Assessment  and  Taxes,  2,  4. 

LANDLORD  AND  TENANT. 
See  Mechanics'  Lien,  1. 


LAW  SOCIETY. 

See  Barristers. 


LIBEL. 

Proof  of  publication.'] — See  Defa- 
mation, 1. 


LIEN. 

See  Banks 
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LIMTTATiONS,  STATUTE  OF. 

1.  Part  iKiyment — ImiMed  iwo- 
mise  to  ijay  residue,?^ — -To  make  a 
part  payment  take  a  debt  out  of  the 
bar  raised  by  the  Statute  of  Limita- 
tions, it  is  SLifficient  if  the  payment 
be  made  in  respect  of  a  larger  debt 
which  is  the  one  sued  on.  The  pay- 
ment of  part  is  an  act  from  which 
the  inference  may  be  drawn  that  the 
debtor  intended  to  pay  the  balance, 
though  no  special  reference  is  made 
thereto  at  the  time  of  such  part  pay- 
ment. 

la  an  action  to  recover  the  balance 
of  an  alleged  debt  to  which  the 
statute  was  pleaded  as  a  bar,  the 
debt  was  proved,  as  also  that  several 
payments  were  made  by  the  defend- 
ants thereon  ;  Held^  that  an  implied 
promise  to  pay  the  balance  might  be 
inferred,  and  therefore  the  statute 
did  not  apply.  Boulthee  v.  Burke, 
80. 

2.  Evidence  —  Surveyor's  field 
notes — Possession — A  cts  of  occupation 
— Statute  of  Limitations — R.  S.  0. 
c.  108.] — To  determine  a  disputed 
boundary  line  between  two  lots,  the 
field  notes  of  S.,  a  land  surveyor, 
were  offered  in  evidence,  but  object- 
ed to  on  the  ground  that  they  were 
not  made  by  S.  in  the  execution  of 
his  duty  as  such  surveyor  : 

Held,  that  the  objection  was  good 
and  the  evidence  inadmissible. 

The  plaintiff  and  M.,  his  next  ad- 
joining eighbor,  in  1868  employed 
a  surve  r  to  run  the  run  the  line 
betweei  his  land  and  that  of  M.  The 
line  di  rn  ran  through  a  wood. 
For  mo  than  ten  years  the  plain- 
tiff was  i  .  the  habit  of  cutting  tim- 
ber u  to  the  said  land,  and  he  and 
the  o\v  le  ;  of  the  adjoining  land  re- 
cogni"^  1     as  the  division  line. 


Held,  that  this  was  sufficient  oc- 
cupation by  the  plaintiff  to  give  him 
a  good  title  by  possession  up  to  the 
said  line,  whether  it  was  the  correct 
line  or  not. 

Harris  v.  Mudie,  7  A.  K  414, 
distinguished.  McGregor  v.  Keiler 
et  al.  677. 

See  E-AiLWAYS  and  E-atlway 
Companies,  2. 


LIQUIDATED  DAMAGES. 
See  Work  and  Labor. 


LOCUS  STANDL 

See  Bankruptcy  and  Insolven- 
cy, 2 — Fraud  and  Misrepresenta- 
tion, 2— Banks — Fraudulent  Con- 
veyances, 3 — Amendment  at  Law. 


MALICE. 
See  Defamation,  2. 


MALICIOUS  PB.OSECUTION. 

Issuing  search  warrant — Reason- 
able and  probable  cause — Relief- — 
Questions  for  jury.'\  —  A  robbery- 
having  been  committed  at  the  defen- 
dant's store  a  bill  of  an  account  due 
by  the  plaintiff  to  the  defendant, 
which  it  was  alleged  had  been  ren- 
dered some  time  previously,  was 
found  lying  near  by,  which  from  its 
crumpled  appearance  indicated  that 
it  had  been  carried  about  for  some 
time  in  a  person's  pocket.  From  this 
the  defendant  said  he  suspected  some 
one  in  the  plaintiff's  house,  and  he 
went  to  a  magistrate  and  laid  an  in- 
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formation,  upon  which  a  search 
warrant  was  issued,  and  the  plaintiff's 
house  searched,  but  none  of  the  stolen 
goods  were  found  therein  and  no 
arrest  was  made.  It  appeared  that 
the  account  which  was  found  had 
never  been  sent  to  the  plaintifi  but  a 
similar  one  had,  the  defendant  stating 
that  when  he  caused  the  search  war- 
rant to  be  issued,  he  was  under  the 
belief  that  the  account  had  been  sent, 
having  forgotten  the  fact  that  it  had 
not  been.  In  an  action  for  malicious 
prosecution  the  learned  Judge  en- 
tered a  verdict  for  the  defendant, 
holding  that  the  plaintiff  had  failed 
to  shew  that  the  defendant  acted 
without  reasonable  and  probable 
cause. 

TTdd.  there  must  be  a  new  trial ; 
that  it  should  have  been  submitted  to 
the  j  ury  to  say  :  1 .  Whether  the  ac- 
count  was  sent  to  the  plaintiff.  2. 
Was  it  found  as  alleged.  3.  If  not 
sent,  did  the  defendant  believe  it 
had  been  so  sent.  4.  If  defendant 
did  so  believe,  were  the  circumstances 
such  as  to  warrant  a  reasonable  man 
of  ordinary  prudence  to  form  such 
belief ;  and,  'per  Rose,  J.,  it  might 
be  necessary  also  to  submit  to  the 
jury  the  question,  whether  it  was  a 
prudent  and  reasonable  thing  for  the 
defendant  to  rely  on  his  memory. 

Held,  also,  that  an  action  for 
malicious  prosecution  will  lie  for 
issuing  a  search  warrant  without 
reasonable  and  probable  cause. 

Ahrath  v.  North  Eastern  R.  W. 
Co.,  11  Q.  B.  D.  79,  440,  commented 
on.    Young  v.  Nicliol,  347. 


MANDAMUS. 

See  Canada  Temperance  Act, 
1878. 


MARKETS. 

See  Municipal  Corporations,  3. 


MARRIED  WOMAN'S  PRO- 
PERTY ACTS. 

See  Husband  and  Wife,  1. 


MASTER  AND  SERVANT. 

Board  and  Lodging — Relatives — 
Implied  contract  to  pay  for — N'ecessi- 
ty  of  evidence  of  express  contract.^  — 
When  brothers  or  sisters,  or  other 
near  relatives,  live  together  as  a 
family,  no  promise  arises  by  imj^lica- 
tion  to  ]3ay  for  the  services  rendered 
or  benefits  which  as  between  stran- 
gers would  afford  evidence  of  such  a 
promise ;  and  therefore  in  an  action 
between  relatives  so  living  together 
for  board,  ^vages,  or  the  like,  an  ex- 
press promise  must  be  proved  by  the 
party  making  the  claim. 

Redmond  v.  Redmond,  27  U.  0. 
R.  220,  followed  and  approved  of. 
Her  V.  Her,  551. 

See  Partnership. 


MECHANICS'  LIEN. 

1.  Mechanics^  lien — Tenant  loith 
right  of  purchase — Right  of  lien-hold- 
er to  charge  landlord's  interest  

Right  of  Hen-holder  as  against  mort- 
gagees— R.S.O.  ch.  120,  sees.  2,  7.] — 
G.  supplied  bricks  to  W.,  who  had 
leased  certain  land  from  H.  with  au 
option  of  purchase.  The  contract 
for  the  supply  of  the  bricks  was 
made  between  G.  and  W.,  and  on 
W.'s  credit,  although  H.  was  -iware 
that  they  were  boing  supplied,  and 
that  buildings  were  being  erected  on 
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the  land.  These  bnildings  were 
being  erected  by  W.  under  a  verbal 
agreement  to  that  effect  between  "W. 
and  H.  subsequent  to  the  lease,  aucl 
by  which  agreement  H.  had  agreed 
to  lend  part  of  the  money  required 
for  the  buildings  to  "W.,  advancing 
the  same  as  the  woik  progressed  on 
the  security  of  the  property.  W. 
did  not  exercise  his  right  of  purchase 
nndei  the  lease,  and  G.  filed  his  lien 
against  both  W.  and  H.,  and  brought 
this  action  to  establish  the  same 
against  the  interest  of  both  of  them. 

Held,  affirming  the  decision  of 
Boyd,  C.,  that  the  interest  of  H.  in 
the  property  was  not  charged. 

It  requires  something  more  than 
mere  knowledge  of  the  work  being- 
done  to  bind  the  owner  under  E. 
O.  ch.  120,  sec.  "2,  sub-sec.  3.  The 
privity  and  assent  must  be  in  pursu- 
ance of  an  agreement. 

K.  could  in  no  sense  be  looked 
upon  as  a  prior  mortgagee,  and  it  is 
only  against  such  that  R.  S.  O.  ch. 
120,  sec.  7,  gives  priority  to  the  lien 
holder.  Gr  aham  v.  Wiliiams  et  oL, 
458. 

2.  Railivay  buildings  —  Engine 
house  and  turn  table — Analogy  of 
mechanics'  lien  to  lien  of  execution 
creditors—R.  S.  0.  ch.  \20.]—Held, 
'  following  Breeze  v.  The  Midlayid  R. 
}V.  Co.,  26  Gr.  225  (Proudfoot,  J., 
dis^rnting),  that  a  mechanic's  lien 
does  not  attach  upon  an  engine  house 
and  turn-table  built  for  a  railway 
company,  and  confessedly  necessary 
for  the  proper  working  of  the  railway ; 
and  that  such  engine  house  and  turn- 
table, and  the  land  whereon  they  are 
erected,  cannot  be  sold  under  a  pro- 
ceeding for  the  purpose  of  enforcing 
payment  of  a  mechanic's  lien. 

There  is  nothing  in  the  Mechanics' 
Lien  Act  to  indicate  that  it  was  in- 


tended to  be  operative  to  a  greater 
extent  than  as  giving  a  statutory 
lien,  issuing  in  process  of  execution 
of  eJQBcacy  equal  to,  but  n^  t  greater 
than,  that  poosessed  by  the  ordinary 
writs  of  execution.  A  mechanic's- 
lien  is  not  analogous  to  a  vendor's 
lien. 

Per  Peoudfoot,  J.  The  Mechan-1 
ics'  Lien  Act  was  intended  to  place 
mechanics  on  a  more  fovourable 
footing  than  other  creditors,  and 
their  right  ought  not  to  be  measured 
by  what  could  be  realized  upon  an 
execution.  There  seems  no  distinc- 
tion in  princijJe  between  their  posi- 
tion and  that  of  an  unpaid  vendor  of 
land.  King  et  al.  v.  Al/ord  et  al.^ 
643. 


MINISTER  OFAGPICULTURE. 

Jurisdiction  of.'] — Se^  Patent  of' 
Invention,  3. 


MTSEEPRESENTATION. 
See  Eraud  and  Miskepeesenta- 

TION,  1. 


MORTGAGE. 

Mortgagor  and  mortgagee' — Ac- 
counting  for  surplus  after  sale  under 
mortgage  —  Reasonable  expenditure 
by  mortgagee —  Employmf-mt  of  agent 
to  sell — Legcd  expenses.] — The  T.  & 
L.  Co.,  being  mortgagees  of  land  in 
Ontarioj  held  a  collateral  mortgage- 
on  lands  in  Kansas,  Detault  occur- 
ing  they  sold  the  lantis  h\  Ontaria 
through  one  W.,  a  land  agent,  who 
had  acted  also  under  a  po^Jver  of  at- 
torney for  C., the  mortgagor,  who  had 
agreed  to  a  commission  being  allowed 
to  him  for  selling.     W.  did  not,  how- 

1< 
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ever,  actually  sell  until  after  C.'s 
death,  when  the  T.  &  L.  Co.  paid  him 
his  commission. 

Held,  on  action  for  an  account 
brought  by  an  execution  creditor  who 
had  obtained  his  execution  after  the 
power  of  attorney  had  been  given  to 
W.,  and  after  the  said  agreement  as 
to  commission,  that  the  commission 
was  a  proper  item  to  allow  the  T.  & 
L.  Co.  in  their  account. 

After  the  mortgage  on  the  Kansas 
lands  had  been  executed,  the  mort- 
gagees discovered  that  the  lands  com- 
prised in  it  had  been  sold  for  taxes, 
and  that  there  were  also  several  exe- 
cutions against  them,  and  they  in- 
curred expenses  in  attempting  to  stay 
the  executions,  and  set  aside  the  tax 
tales.  The  mortgagor,  C,  had  ap- 
proved of  these  proceedings'  being 
taken. 

Held,  that  these  expenses  ought 
also  to  be  allowed  to  the  T.  <fe  L.  Co. 
in  their  accounts,  for  whatever  bound 
the  mortgagor  in  taking  the  accounts 
bound  the  plaintiff  to  the  same  ex- 
tent. 

The  T.  &;  L.  Co.  further  incurred 
expenses  in  prosecuting  unsuccessful 
litigation  arising  out  of  a  claim,  made 
by  them  as  landlords  under  the  dis- 
tress clause  in  their  mortgage,  to 
certain  goods  of  C.  seized  by  the 
sheriff  under  executions  against 
him.  C.  did  not  sanction  this  liti- 
gation. 

Held,  that  this  expenditure  could 
not  be  allowed  to  the  T.  &  L.  Co.  in 
taking  the  accounts,  but  that  as  they 
made  a  certain  sum  by  this  litigation 
the  costs  up  to  that  point  should  be 
allowed  to  them. 

The  general  rule  is,  that  a  mort- 
gagee is  not  not  allowed  to  add  to  his 
mortgage  debt  the  costs  of  unsuccess- 
ful proceedings  at  law  instituted  by 
himself,  and  not  undertaken  with  the 
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approval  of  the  mortgagor.  Wells  v. 
The  Trust  and  Loan  Comjoany  of 
Canada,  170. 

2.  Act'' on,  form  of  —  Mortgage 
suits — Suit  within  coriipetency  of 
Division  Court  brought  in  High 
Court— -  Costs.'] — In  selecting  the 
form  of  action  regard  must  be  had 
not  only  to  the  interests  of  the  plain- 
tiff, but  also  to  those  of  the  defend- 
ant, and  when  a  simple  inexpensive 
mode  of  procedure  is  open,  and  a 
more  expersive  and  burdensome 
course  is  adopted,  it  must  be  at  the 
peril  of  costs. 

The  practice  of  bringing  an  action 
for  an  amount  due  on  a  mortgage 
within  the  proper  competence  of  the 
Division  Court  in  the  High  Court 
by  making  a  claim  for  posssession  of 
the  land,  is  one  that  must  be  care- 
fully guarded  ;  and,  except  in  cases 
clearly  indicating  the  necessity  for 
proceedings  in  the  High  Court,  no 
costs  will  be  given  to  the  plaintiff. 

In  this  case,  where  the  amount 
claimed  under  a  mortgage  was  within 
the  proper  competence  of  the  Divi- 
sion Court,  but  the  suit  was  brought 
in  the  High  Court,  and  there  w^as  no 
circumstances  shewing  the  necessity 
for  bringing  it  therein,  no  costs  were 
allowed  the  plaintiff.  Vandewaters 
V.  Horton,  548. 

Second  7)iortgage  of  lands  to 
hank^ — See  Banks. 

See  Mechanics'  Lien,  1  —Regis- 
try Laws. 


MUNICIPAL  CORPORATIONS. 

1 .  Highiuay — Negligence  Con- 

trihutory  negligence — Improper  rejec- 
tion of  evidence — Result  not  aj/ccfrd 
thereby— 0.  J.  Act,  Rule  311*. J— A 
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building  was  being  erected  on  a 
street  in  the  village  of  Blenheim. 
It  had  a  basement  several  feet  deep, 
the  joists  of  the  first  floor  being  about 
level  with  the  side-walk.      For  the 
purpose  of  excavating  the  basement 
planks  fof  the  distance  of  twenty 
feet  had  been  removed  from  the  side 
walk,  and  the  earth  taken  away  so 
as  to  form  a  grade  into  the  basement, 
planks  being  laid  across  the  space  so 
made.     In  the  centre  of  the  base- 
ment wall,  where  the  door-way  was, 
there  was  a  hole  made  by  the  grade 
into  the  cellar.    During  the  daytime 
a  plank  was  laid  from  the  planks 
across  the  sidewalk  to  the  first  floor, 
which  it  was  customary  to  remove 
at  night,  and  there  was  no  direct 
evidence  that  it  was  not  removed  on 
the  night  in  question.     On  the  out- 
side of  the  sidewalk  there  was  a  pile 
of  stones  and  bricks,  and  the  road 
was  muddy.    The  plaintiff  who  knew 
of  the  dangerous  character  of  the 
place,  was  at  night  going  along  the 
sidewalk,  and  while  in  front  of  the 
building  met  two  persons.    He  then 
stepped  to  the  right  on  to  the  ground 
next  to  the  building,  standing  still 
till  the  persons  had  passed  by,  when 
on  attempting  to  proceed  himself,  he 
struck  ao;ainst  somethinof  and  fell 
into  the  hole  made  by  the  grade  into 
-the  cellar,  and  was  injured. 

Held,  that  the  defendants  were 
guilty  of  negligence,  and  that  there 
was  no  evidence  of  contributory  neg- 
ligence on  the  plaintiff''s  part. 

The  testimony  cf  a  witness,  since 
-deceased,  taken  on  a  former  trial, 
was  rejected  by  the  Judge  at  the 
trial  herein  :  Held,  that  although 
improperly  rejected,  yet  other  evi- 
dence to  tlie  same  efiect  having  been 
received,  it  could  not  be  said  that 
the  result  would  have  been  varied 
by  the  admission,  and  a  new  trial 


was  accordingly  refused.  Gopeland 
V.  The  Corporation  of  the  Village  of 
Blenheim,  19. 

2.  A  ccideht — Negligence — Notice 
— Demurrer  to  paragraph  of  defence.'^ 
— Statement  of  claim  claiming  dam- 
ages for  an  accident  to  the  plaintiff 
by  his  stepping  upon  the  covering  or 
lid  of  a  manhole  in  the  sidewalk  al- 
leged to  be  defective,  &c.,  through 
defendants'  negligence.  By  the  first 
paragraph  of  the  statement  of  defence 
defendants  denied  the  correctness  of 
the  statements  contained  in  the 
statements  of  claim  ;  and  by  the 
:  second  paragraph  set  up  that  defen- 
dants had  no  notice  or  knowledge 
of  the  defect. 

Held,  on  demurrer  to  the  second 
paragraph,  that  the  whole  statement 
of  defence  must  be  read  together; 
and  that  the  second  paragraph  taken 
with  the  first  constituted  a  good  de- 
fence or  was  immaterial  :  that  it 
could  not  embarrass  the  plaintiff",  for 
if  he  proved  actionable  negligence  he 
must  prove  either  actual  or  presump- 
tive notice.  Beasley  v.  The  Corpor- 
ation of  the  City  of  Hamilton^  112. 

3.  Market  hy  law — Sale  of  fresh 
fish.^ — A  by-law  of  the  city  of  Ottawa 
set  apart  certain  sections  of  the  city, 
six  in  number,  as  markets  or  market 
places.  Four  of  these  sections  were 
called  meat,  produce,  and  fish  markets, 
though  in  the  enumeration  of  the 
articles  for  the  sale  of  which  the 
markets  were  ef^tablished,  fish  were 
not  named. 

Section  5  of  Art.  IV.  declared 
that  all  produce,  provisions,  or  articles 
of  any  kind  brought  to  any  of  the 
meat,  fish,  and  produce  markets  and 
exposed  for  sale,  should  be  placed  in 
boxes  and  exposed  in  carts  or  other 
vehicles,  which  should  be  placed  up- 
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■on  said  markets  under  the  direction 
of  the  market  inspector.  Any  person 
refusing  to  comply  therewith,  or  to 
remove  such  articles,  vehicles,  or 
boxes  after  selling  their  contents, 
should  be  subject  to  the  penalty  im- 
posed by  the  by-law,  and  liable  to 
expulsion  from  the  market. 

Section  1  of  Art.  IX.  declared 
that  no  person  should  sell  any  fresh 
fish  elsewhere  than  in  such  places  as 
should  be  allotted  and  designated  by 
the  standing  committee  on  markets, 
in  any  of  the  aforesaid  markets. 
Sec.  1  of  Art.  X.  declared  that  the 
vendors  of  any  articles  in  respect  of 
which  a  market  fee  might,  under  the 
Municipal  Act,  be  imposed,  might 
lawfully  without  paying  market  fees, 
offer  for  sale  any  such  articles  at 
any  place  within  the  city  excepting 
the  market  places  thereof.  The  by- 
law was  a  consolidation  of  previously 
existing  by-laws  passed  from  time  to 
time.  It  appeared  that  many  years 
ago  certain  stalls  in  each  market 
were  set  apart  as  fish  markets  :  that 
no  application  was  ever  made  for 
standing  room  for  carts  or  other 
vehicles  from  which  to  sell  fish  ;  and 
no  provision  made  by  the  council  for 
so  bringing  fresh  fish  to  the  market. 

Held,  that  sec.  5  of  Art.  IV,, 
though  wide  enough  to  cover  fresh 
fish,  would  appear  not  to  have  been 
framed  with  reference  to  it ;  and 
that  reading  sec.  1  of  Art.  IX.  and 
sec.  1  of  Art.  X.  together,  they 
could  be  reconciled  by  construing 
them  as  providing  that  fresh  fish 
might  be  sold  in  stalls  and  nowhere 
else  in  the  markets,  but  outside  of 
the  markets  no  restriction  should  be 
placed  on  selling.  Re  Borthwick  and 
The  Corporation  of  the  City  of  Ottawa, 
114. 

4.  Municipal  Act  1883,  sec.  96, 
sub-sec.  46 — Hack  stands — Quashing 


hy-law  —  Laches.'] —  Where  it  was 
admitted  that  a  by-law  was  within 
the  powers  of  a  municipal  council 
under  sub-sec.  46  of  sec.  96  of  tlie 
Municipal  Act  1883,  "forauthorizmg 
and  for  assigning  stands  for  vehicles 
kept  for  hire  on  the  public  streets  and 
places,"  &c.,  the  Court  refused  to 
quash  the  by-law  on  the  ground, 
alleged  by  the  applic  nt,  that  the 
stand  interfered  with  the  view  of 
the  Falls  from  the  hotel  in  question  : 
that  the  manure  on  the  stand  was 
olfensive,  and  the  noise  of  the  hack- 
men  a  nuisance,  these  being  matters 
of  municipal  regulation,  and  the  aid 
of  the  Court,  if  successfully  invoked, 
being  an  interference  with  the  discre- 
tion of  the  municipal  council,  and 
especially  so  as  the  stand  in  question 
had  been  there  for  twelve  years  and 
maintained  under  successive  by-laws. 
Colhorne  v.  The  Town  of  Niagara 
Falls,  168. 

5.  Municipal  corporations — Drain 
— Negligent  construction — A ction — 
Compensation.] — A  drain  was  con- 
structed by  a  municipal  corporation, 
and  by  reason,  as  was  alleged,  of  the 
negligent  construction  thereof  it  was 
not  of  sufficient  capacity  to  carry 
away  the  water  brought  down  it  as 
was  intended,  or  by  reason  of  an 
obstruction  negligently  allowed  to 
remain  therein  tlie  water  overflowed 
the  banks  of  the  drain  and  damaged 
the  plaintifi''s  premises. 

Held,  that  the  plaintiff's  claim  for 
the  damage  sustained  was  not  one  for 
compensation  under  the  arbitration 
clauses  of  the  Municipal  Act ;  but 
was  properly  the  subject  of  an  action 
in  which  the  findings  of  the  jury 
should  be  had  as  to  wliether  the 
damage  was  caused  by  such  negligent 
construction,  tkc,  or  by  vis  majors 
namely,  an  unusual  flood.  Mc Arthur 
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V.  The  Corporation  of  the  Town  of 
Collingwood,  368. 

6.  Drainage  hy-law — 46  Vic.  ch. 
18,  sec.  588  (0.) — Validity  of  hy-law 
—-Costs] — A  by-law  which  varies 
from  the  provisions  of  a  statute  in 
matters  affecting  the  rights  of  pro- 
perty and  of  taxation  is  invalid.  A 
by-law  therefore  defining  the  duties 
of  inspectors  of  drains  and  enacting 
(1)  That  obstructions  wilfully  placed 
in  drains  should  be  removed  by  the 
parties  placing  them  there  or  at 
their  expense,  without  regard  to 
whether  such  j>arties  owned  the 
lands  through  or  between  which 
such  drains  were  situate.  (2)  That 
if  such  obstructions  were  removed 
by  the  council  the  cost  should,  on 
completion  of  the" work,  be  paid  by 
the  council,  instead  of  enacting  that 
it  should  be  so  paid  only  in  the 
event  of  the  party  chargeable  with 
the  obstruction  failing  to  do  so.  (3) 
That  if  paid  by  the  council  the 
amount  of  such  cost  should  be 
charged  on  the  collector's  roll  against 
the  lands  of  the  party  chargeable,  in- 
stead of  only  against  the  party  him- 
self. (4)  Because  no  appeal  was 
provided  for  against  such  charging  of 
such  cost  upon  the  collector's  roll, — 
was  quashed  with  costs.  In  re  Clark 
and  the  Municipality  of  the  Town- 
ship of  Howard^  576. 

7.  Drainage — Injury  to  lands  in 
adjoining  toivnship — Right  of  action 
— Injunction- — Injury  from  increased 
velocity  of  water — Arbitration  under 
Municipal  Act — 46  Vic.  c.  18  (0.), 
sees.  590,  591]  —Where  M.  brought 
action  for  an  injunction  against  a 
municipal  corporation  for  that  by 
reason  of  certain  drainage  works 
constructed  by  them  the  defendants 
had  caused  an  increased  quantity  of 
water  to  flow  into  a  creek  running 


through  his  lands  which  were  situate 
in  an  adjoining  township,  and  which 
had  consequently  been  flooded  and 
damaged,  partly  from  the  access  of 
water  sent  into  the  creek,  and  part- 
ly from  the  increased  velocity  im- 
parted to  the  flow  of  water  into  the 
creek. 

Held,  that  M.  was  entitled  to  an 
injunction  restraining  the  increased 
flow  of  water  into  the  creek,  and 
also  the  increased  velocity,  and  to  a 
reference  as  to  damages,  and  that 
he  was  not  bound  to  proceed  by  way 
of  arbitration  under  46  Vic.  c.  18, 
sees.  590,  591  (0.),  but  was  at  liber- 
ty to  seek  relief  in  the  ordinary  way 
by  action. 

Held,  also,  that  the  fact  that  the 
by-law  under  which  the  said  drain- 
age work  was  done  had  not  been 
quashed,  did  not  prevent  the  plain- 
tifi"  from  bringing  this  action. 
ISdalott  V.  The  Corporation  of  the 
Township  of  Mersea,  611. 

See  Principal  Surety. 


NEGLIGENCE. 

See  Municipal  Corporations,  1,, 
5— New  Trial. 


NEWSPAPERS. 

Comment  hy  on  previous  trial  of 
libel.]—  See  Defamation,  2. 


NEW  TRIAL. 

Canal — Dam — Flooding  land — 
Cause  of  damage — Negligence — Vis 
major — Newtrial. ] — The  defendants 
were  incorporated  by  31  Vic.  ch.  66' 
0.,  with  power  to  take  and  appro- 
priate a  slip  of  land  200  feet  wide. 
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and   to  construct  and  maintain  a 
canal  from  Black  river  to  Lake  St. 
John,  and  thence  to  Lake  Couchich- 
ing,  with  the  full  use  and  enjoyment 
of  the  waters  of  said  river,  and  the 
tributary  streams  and  Lake  St.  John 
for  floating  or  moving  logs ;  and  to 
execute  thereon  all  necessary  works 
but  so  as  not  to  impair  and  injurious- 
ly affect  the  enjoyment  of  the  pre- 
sent channels  thereof;  and  to  con- 
struct  and  keep  in  repair,  subject 
to  such  provision,  all  locks,  bridges, 
and   erections   necessary   for  said 
works  ;  the  price  or  compensation  for 
the  lands  taken  in  case  of  dispute,  or 
for  any  lands  flooded  or  injuriously 
affected  by  the  company's  works,  to 
be  settled  by  arbitration.    The  de- 
fendants    under     their  statutory 
powers  erected  a  canal,  and  at  the 
point  of  commencement  constructed 
two  piers  extending  into  the  river  ; 
and  in  the  St,  John  creek,  which 
flowed  from  Lake  St.  John  to  Black 
River  below  the  canal,  a  dam  was 
erected.    A  break  occurred  in  the 
bank  of  Black  river  on  the  canal  side 
beyond   the   piers,    whereby  large 
quantities  of  water  from  Black  river 
flowed  in  thecanal,and  thus  into  Lake 
St.  John.    Owing  to  the  formation 
of  Black  river  below  the  junction  of 
St.  John  creek  therewith,  the  water 
in  the  creek  at  high  water  during 
freshets  was  backed  up  into  Lake  St. 
John  and  overflowed  the  plaintiflsand 
other  lands  at  the  head  of  the  lake. 
The  plaintiff  contended  that  either 
by  the   break   in  the  river  bank 
■whereby  more  water  was  brought 
down  than  usual,  or  by  the  dam  pre- 
venting the  water  fi-om  flowing  away, 
it  remained  longer  than  it  otberwiso 
•would  have  done,  and  thus  caused 
the  damage  complained  of.  Special 
•questions  were  not  submitted  to  the 
jury  and  there  was  no  flnding  by 
them  as  to  whether  the  cause  of 


damage,  if  any,  was  the  dam  or  the 
break  in  the  river  bank.  The  jury 
found  for  the  plaintiff. 

Held,  therefore,  there  mast  be  a 
new  trial  to  ascertain  whether  the 
damage,  if  any,  was  caused  by  such 
dam  or  by  the  break  in  the  river 
bank ;  and,  if  by  the  latter,  was  it  the 
result  of  negligence  or  by  vis  major? 

Queer whether  there  was  any  lia- 
bility cognizable  in  a  court  of  law 
attachable  on  the  defendants ;  and 
whether  the  compensation  clause 
applied,  the  plaintiffs  land  not  hav- 
ing been  flooded  under  any  right  so 
to  do  claimed  by  the  company. 
Clarke  v.  The  Rama  Timber  Trans- 
port Qompany  (Lirnited),  68. 

See  Practice — Fraud  and  Mis- 
representation, 1. 


NOTICE. 

See  Municipal  Corporations,  2. 


NUISA.NCE. 
See  Municipal  Corporations,  4. 


ONUS. 

Of  proof  of  publication  of  libel.] — 
See  Defamation,  1. 

PAROL  EYIDE^^CE. 
See  Fixtures — Contract,  2. 


PARTIES. 

See  Bankruptcy  and  Insolvency, 
2 — Fraud  and  Misrepresentation, 
2 — Banks  — Railways  and  Rail- 
way OOiMPANlES,  2. 
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806 


1.  Death  of  partner — Contract  of 
hiring.  \—Held,  that  a  contract  of 
hiring  entered  into  with  a  firm  by  a 
commercial  traveller  is  put  an  end 
to  by  the  death  of  one  of  the  part- 
ners. 

The  plaintiff,  who  sued  for  wrong- 
ful dismissal,  having  received  a  let- 
ter from  the  firm  in  March,  1882, 
dispensing  "^ith  his  services  from 
the  1st  January,  1883,  afterwards 
signed  a  receipt  for  his  wages  for 
December,  adding  "  and  I  am  now 
leaving  their  employment."  Held, 
that  this  was  evidence  for  the  jury 
of  acquiesence  in  the  termination  of 
his  engagement,  more  especially  as 
he  had  made  no  claim  for  future 
wages.    Burnet  v.  Hope  et  at,  10. 

2.  Syndicate  —  Right  of  one  part- 
ner to  deal  with  his  share — Frofits.~\ 
— M.  &  G.  met  and  agreed  to  jointly 
purchase  160 acres  of  land  and  to  sell 
it  in  lots,  or  perhaps  en  bloc,  to  a 
syndicate,  if  one  could  be  got  up. 
Both  parties  knew  that  others  were 
interested  under  each  of  the  two 
principals.  M.  had  one-third  inter- 
est and  G.  had  two-thirds.  No  syn- 
dicate was  got  up  to  take  the  whole, 
and  G.  telegr-aphed  M.  that  he  was 
going  to  arrange  a  syndicate  for 
Jtwo-thirds,  and  he  formed  a  syndi- 
cate of  eight  persons,  of  v\^hom  he 
was  one,  to  purchase  his  two-thirds 
interest,  and  obtained  a  large  profit 
therQon.  This  arrangement  was 
made  in  writing,  and  recited  that  G. 
was  seised  in  fee  of  the  lands,  and 
had  executed  a  declaration  of  trust 
of  one-third  in  favour  of  M.,  and 
"  executes  this  declaration  as  to  the 
remaining  two-tliirds."  A  quitclaim 
deed  was  afterwards  executed  by  M. 
in  favour  of  G. ,  and  a  declaration  of 
trust  as  to  one-third  in  favour  of  M., 
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was  signed  by  G.  In  an  action  hy 
M.  for  a  share  of  G.'s  profit,  it  was 

Held,  that  there  was  no  sale  of  any 
of  the  lots  that  belonged  to  M.  The 
two-thirds  had  not  been  disposed  of 
so  as  to  pass  out  of  the  partnership, 
though  as  to  them  there  might  be  a 
sub-partnership  ;  there  had  been  on 
dealing  with  the  joint  property  of 
the  partnership,  Jbut  only  of  the  in- 
dividual interest  of  one  partner  ;  he 
had  sold  some  portion  of  his  indivi- 
dual share  and  no  injury  had  result- 
ed to  his  partner,  and  even  if  any 
had  it  would  be  no  more  than  one  of 
the  inevitable  concomitants  attend- 
ant upon  the  right  of  one  member  to 
deal  as  he  pleases  with  his  share  of 
the  partnership  concern.  The  action 
was  therefore  dismissed,  with  costs. 
Mitchell  V.  Gormley,  139 


PART  PERFORMANCE. 
See  Sale  of  Land,  4. 


PATENT  OF  INTENTION. 

1.  Action  against  executors  for 
infringement — Saving  of  expense — 
Profits  to  estate  —Actio  personalis 
cum  persond  moritur.'\ — Theplaintijff 
sued  the  executors  of  D.  D.  C.  for  an 
account  of  all  profit  accrued  to  the 
estate  of  D.  D.  C,  by  reason  of  the 
user  by  him  of  a  certain  machine 
made  by  him  in  alleged  infringement 
of  the  plaintifi^'s  patent,  which  profit 
consisted  in  the  saving  of  expense  to 
D.  D.  0. 

Held,  on  demurrer  to  the  statement 
of  claim,  that  the  plaintiff  had  no 
remedy  against  the  executors  of  D. 
D.  G  in  respect  of  such  profit  accrued 
to  him  prior  to  his  death. 
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Philips  V.  Homfray,  24  Ch.  D. 
439,  discussed  and  regarded  as 
decisive  in  the  present  case. 

Semhle,  that  if  the  statement  of 
claim  could  be  read  to  mean  that  by 
reason  of  the  wrongful  act  com]>lained 
of  property  of  a  tangible  character 
passed  from  the  plaintiff's  estate  to 
that  of  D.  D.  C,  as  distinct  from  the 
saving  of  expense,  the  conclusion 
might  be  different.  Leslie  v.  Calvin 
et  aL,  207. 

2.  Substitution  of  one  method  and 
material  tor  another  —  Mechanical 
equivalent.'] — F.,  being  the  patentee 
of  an  article  known  as  Florsheim's 
Gore,"  part  of  the  description  of 
which  was  "  in  an  elastic  gore,  gusset, 
or  section  *  *  the  ^springs 
arranged  in  groups  and  made  of  a 
continuous  length  of  coiled  wire,"  and 
his  licensees  brought  an  action 
against  the  defendants  who  were 
manufacturing  a  similar  gore,  the 
only  variation  being  that,  instead  of 
continuning  the  coiled  spring  from 
group  to  group  of  the  spring,  they 
severed  the  wire  and  connected  the 
groups  of  springs  with  a  cord. 

Held,  merely  an  attempt  to  evade 
the  patent,  and  that  it  was  an 
infringement. 

Held,  however,  that  the  substitu- 
tion of  coiled  wire  springs  for  India- 
rubber  springs  as  previously  used, 
was  a  mere  mechanical  equivalent  for 
the  India-rubber,  and  that  it  did  not 
possess  any  elements  of  invention, 
and  so  could  not  be  the  subject  of  a 
patent.  Ball  et  al.  v.  The  Croynpton 
Corset  Co.  etal.  228. 

3.  Minister  of  A  griculture — Juris- 
diction—  Disputes  as  to  patent  he- 
coming  void — Functions,  7ui7iisterial 
or  judicial — A  ttorney  General.] — On 
a  motion  for  a  writ  of  cerliorani.  to 


bring  up  into  this  Court  all  the  pro- 
ceedings, &c.,  before  the  Minister  of 
Agriculture,  including  his  decision 
therein,  on  an  application  made  be- 
fore him  to  have  a  patent  declared 
void  for  non-compliance  with  the 
provisions  of  sec.  28  of  the  Patent 
Act  of  1872, 

Held,  that  the  Minister  of  Agri- 
culture, or  his  deputy,  had  juris- 
diction under  sec.  28  to  decide  any 
dispute  as  to  whether  a  patent  had 
become  void  for  non-observance  or 
violation  of  the  provisions  of  that 
section. 

Semhle,  that  the  Minister's  duties 
ai  e  ministerial,  and  therefore  cannot 
be  reversed  or  reviewed  in  a  Court 
of  law ;  but,  even  if  judicial,  this 
Court  cannot  interfere  on  the  ground 
of  a  total  want  of  jurisdiction  on  the 
Minister's  part  to  make  the  inquiry; 
for,  so  far  at  least  as  this  Court  was 
concerned,  this  must  be  considered 
res  judicata  by  the  decisions  of 
Smith  V.  Goldie,  9  S.  C.  R.  46,  and 
Re  Bell  Telephone  Co.  and  Minister 
of  Agriculture,  7  O.  R.  605  ;  nor 
was  there  a  partial  want  of  jurisdic- 
tion, by  reason  of  the  neglect  of  the 
Minister  to  examine  witnesses  on 
oath  or  his  refusal  to  issue  sum- 
monses for  witnesses  to  attend  before 
him,  because  under  sec.  28  this  was 
not  required ;  and 

Quoire,  whether  also,  if  judicial, 
the  Provincial  Courts  have  jurisdic- 
tion to  interfere  with  such  a  tribunal, 
it  being,  on  ^his  assumption,  a  Do- 
minion Court. 

Semhle,  that  on  an  application  to 
question  a  patent  under  the  Statute 
the  invention  of  the  Attorney- 
General  is  not  essential. 

A  wi  it  of  certiorari  was  therefore 
refused.  In  the  matter  of  the  Bell 
Telephone  Company,  339. 


SOS 
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PAYMENT. 
See  Limitations,  Statute  of,  1. 


PENALTY. 
See  Work  and  Labour. 


PLANS. 

B.  S.  0.  ch.  Ill,  sec.  84 — Amend- 
ing plan  hy  person  not  an  "  assign  " 
—Prohibition  to  County  Court  Judge.^^ 
— W.  C,  being  the  owner  of  certain 
land,  conveved  away  his  interest  in 
it  to  F.  &  Co.,  in  March  1836.  Li 
August  1836  a  plan  of  the  town,  in- 
cluding this  property,  wa&  prepared, 
apparently  at  his  instance,  and  was 
registered  by  his  executors  in  Janu- 
ary, 1850.  R.  K.  C.  became  the 
owner  in  1857,  through  a  conveyance 
from  F.  &  Co.,  and  applied  to  the 
County  Court  Judge  to  amend  the 
plan  under  R..  S.  O.  ch.  Ill,  sec.  84, 
hy  closing  a  street.  On  an  applica- 
tion to  restrain  the  County  Court 
Judge  from  proceeding  with  the 
application  it  was 

Held,  that  E,.  K.  C.  was  not  an 
assign""  of  the  person  making  the 
■plan  within  the  meaning  of  the  stat- 
ute, for  F.  &  Co.,  through  whom 
they  claimed,  acquired  title  before 
the  plan,  and  a  prohibition  was  gran- 
ted. In  re  the  Cor2^oration  of  the 
Town  of  Oakville,  and  Robert  Kerr 
Chishohn,  and  Water  Street,  and  the 
Judge  of  the  County  Court  of  the 
County  of  Halton,  274. 


PLEDGE. 

Of  timber  limits.^ — See  Banks. 


PLEADING. 

See  Tolls — Foreign  Judgment, 
1,  2 — Replevin — Defamation,  2. 3, 
4 — Bills  of  Exchange  and  Pro- 
missory Notes — Defamation,  4. 


POSSESSION. 

See  Bankruptcy  and  Insolvency, 
1 — Sale  of  Land,  4 — Limitations, 
Statute  of,  2. 


PRACTICE. 

Seduction — Assessment  of  damages 
by  judge  without  jury — Service  of 
writ  of  summons — Evide^ice  oj — New 
trial.] — In  an  action  of  seduction  no 
appearance  was  entered,  the  plaintiff 
then  filed  a  statement  of  claim  to 
which  no  defence  was  made,  and 
interlocutory  judgment  was  signed, 
and  notice  of  assessment  of  damages 
given.  The  defendant  did  not  appear 
at  the  trial  and  a  jury  was  called  who 
disagreed  as  to  the  amount  of 
damages,  and  were  discharged.  The 
learned  Judge  then  tried  tbe  case 
himself  without  a  jury,  upon  a  fresh 
taking  of  evidence,  and  assessed  the 
damages,  and  gave  judgment  for  the 
plaintifi*. 

Semble,  that  under  the  O.  J.  Act 
and  former  practice,  the  learned 
Judge  in  such  an  action  had  no 
power  to  dispense  with  the  jury. 

QucBre,.  whether,  in  any  event,  a 
jury  having  been  called  and  disagreed, 
they  could  be  dispensed  with,  and  a 
retrial  had  without  a  new  notice  ; 
but  it  was  unnecessary  to  decide  the 
point,  as  it  was  not  satisfactorily  es- 
tablished that  the  writ  of  summons 
had  been  served  on  the  defendant ; 
and  he  was  therefore  allowed  to  have 
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a  trial  on  the  merits.  Adair  v. 
Wade,  15. 

Change  in  Jitdgment.^ — See  As- 
sessment AND  Taxes,  3. 

See  Evidence. 


PREFERENCE. 

Chattel  mortgage  set  aside  as  a 
fraudulent  preference'] — See  Bank- 
ruptcy AND  Insolvency,  2. 


PRESSURE. 

f  To  give  chattel  mortgage.] — See 
Bankruptcy  and  Insolvency,  2. 


PRINCIPAL  AMD  AGENT. 

See  Mortgage,  1  —  Sale  of 
Xand,  3. 


PRIORITY. 

See  Registry  Laws. 


PROCEDURE. 
See  Assessment  and  Taxes,  2. 


I'PRINCIPAL  AND  SURETY. 

Municipal  treasurer — Annual  re- 
<ippointment — Misconduct —  C  ondon- 
ing  misconduct — Release  of  sureties. ~\ 
— A  treasurer  was  appointed  by  the 
plaintiffs  under  R.  S.  0.,  cli.  174,  by 
sec.  274  of  which  ;iU  officers  appoint- 
ed by  a  council  shall  hold  office  un- 
til removed  by  such  council.  He 
furnished  a  bond,  dated  the  1st  of 
102— VOL.  IX  O.K. 


November,  1880,  conditioned  that  if 
he  should  "well  and  truly  discharge 
the  duties  of  township  treasurer  so 
long  as  he  shall  remain  in  the  said 
office,  and  shall  render  true  and  just 
accounts  of  all  moneys,  &c.,  as  shall 
come  and  have  come  into  his  hands 
during  his  continuance  in  said  office, 
and  hand  the  same  promptly  into  the 
hands  of  his  successor  in  office,  then, 
&c."  He  was  re-appointed  annually 
for  several  years. 

Held,  the  re-appointments  were 
not  equivalent  to  removals  and  re- 
appointments, but  were  rather  a  re- 
tention in  office  of  the  same  treasurer, 
and  that  the  sureties  were  not  in 
consequence  thereof  discharged. 

To  determine  a  man's  office  as 
treasurer  under  the  statute  there 
should  be  some  positive  act  of  remov- 
al by  which  he  is  displaced  and 
another  appointed,  or  by  which  the 
office,  though  continued  in  the  same 
person,  becomes  different  in  some 
material  point.  Mere  implication 
arising  from  formal  re-appointment 
should  not  be  deemed  equivalent  to 
such  act  of  removal. 

The  treasurer  having  failed  to  ac- 
count for  large  sums,  the  council  of 
the  plaintiffs  caused  a  letter  to  be 
written  to  him  on  the  27th  of  Febru- 
ary, 1882,  requiring  him  to  settle  all 
claims  by  a  certain  day,  otherwise  a 
special  meeting  would  be  called  to 
j  consider  his  case.  He  failed  to  settle, 
and  the  council  did  not  carry  out 
their  threat.  In  1883  the  council 
again  becoming  dissatisfied  with  the 
treasurer,  passed  a  resolution  that  no 
further  payment  should  be  made  to 
him,  but  that  all  moneys  should  be 
paid  into  a  certain  bank.  In  1884 
the  council  for  that  year  rescinded 
this  resolution'  and  permitted  the 
treasurer  to  receive  the  accumulated 
funds.  No  notice  of  any  kind  was 
given  to  the  sureties. 
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Held,  that  the  plaintiffs  had  failed 
to  perform  their  duty  by  retaining 
the  treasurer  in  office  after  they  had 
become  aware  of  his  defalcations  and 
continued  default  j  and  that  their 
failure  to  do  so  was  a  breach  of  duty 
towards  the  sureties,  which  released 
the  latter  from  all  liability  after  the 
27th  of  February,  1882.  A  reference 
was  granted  at  the  plaintiff's  elec- 
tion to  take  an  account  of  the 
amount  due  under  the  bond  to  that 
date,  and  in  default  of  such  election 
the  action  was  dismissed,  with  costs. 
The  Goiporation  of  the  Municipality 
of  the  Township  of  Adjala  v.  Mc- 
Elroy  etal,  580. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Defamation,  3. 


PROHjBITOK 
See  Plans. 


PROVINCIAL  COURTS. 

Jurisdiction  o/.] — See  Patent  of 
Invention,  3. 


PUBLICATION. 

Proof  of] — /bee  Defamation,  1. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

1.  C onsolidated  Railway  Act,  1879 
— Express  companies  — Reasonable- 
ness of  rates  — Facilities  — Employ- 
ment of  station  agents  as  agents  of 
express  company — Preference  of  one 


express  company  over  another. ]■ — In 
an  action  by  an  express  company 
against  a  railway  company  and  an- 
other express  company  to  whom  cer- 
tain privileges  weie  granted  by  the 
railway  company  which  were  with- 
held from  the  plaintiffs,  the  princi- 
pal one  being  that  of  employing  the 
railway  station  agents  to  act  as 
agents  of  the  defendant  express 
company,  and  in  which  it  was  also 
claimed  that  the  rates  charged  by 
the  railway  company  to  the  plaintiff's 
were  unreasonable. 

Held,  that  even  if  the  Court  had 
jurisdiction  to  inquire  into  the  rea^.on- 
ableness  of  the  rates,  which  was 
doubtful,  no  collusion  being  shewn 
between  the  defendant  companies,  it 
would  not  on  the  record  and  evidence 
in  this  case  do  so. 

Held,  also,  that  the  employment 
of  the  station  agents  of  a  railway 
company  to  act  as  agents  of  expi  ess 
companies,  with  the  privileges  they 
had  at  the  stations,  is  a  "  facility  " 
within  the  meaning  of  the  Consoli- 
dated Railway  Act  of  1879,  42  Vic. 
c.  9,  s.  60,  sub-s.  3  (D.),  and  that 
when  such  piivilege  is  granted  to 
one  express  company  and  refused  to 
another,  whether  by  contract  or 
obligatory  arrangement  or  not,  it  is 
an  illegal  bargain  in  contravention 
of  the  third  sub  section  of  the  Act. 
TheVickers  Express  Co.  v.  The  Can- 
adian Pacific  R.W.  Co.  et  al,  251. 

2.  Six  months  limitation — R.S.O. 
ch.  165,  sec.  34 — Plaintiff  abandoning 
action — Costs  of  third  party. — Held, 
that  sec.  34  of  R.S.O.  ch.  165,  which 
fixes  a  limitation  of  six  months  for 
bringing  actions  for  any  damage  or 
injury  sustained  by  reason  of  any 
railway,  did  not  apply  to  an  action 
brought  against  a  railway  company 
for  damages  for  wrongfully  taking 
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earth  from  off  the  plaintiffs'  land. 
The  Corporation  of  the  Township 
of  Brock  V.  The  Toronto  and  Nipiss- 
ing  R.  W.  Co.,  37  U.  C.  R  372,  fol- 
lowed. 

Where  the  plaintiffs  brought  ac- 
tion against  the  defendants  to  recov- 
er possession  of  certain  lands,  and 
the  latter  resisted  the  claim,  and  also 
served  a  third  party  notice  upon  H. 
claiming  indemnity  ;  and,  thereupon, 
by  order  in  Chambers,  on  the  appli- 
cation of  the  defendants,  H.  was 
made  a  party  defendant  to  the  action, 
and  the  plaintiffs  afterwards  aban- 
doned their  claim  to  the  lands, 

Held,  that  the  plaintiffs  must  pay 
H.'s  costs.  Beard  et  al.  v.  Credit 
Valley  R.W.  Co.,  616. 

Mechanics^  lien  does  not  f  attach 
upon  engine-house  and  turntable  of 

Railway   Co.']  See  Mechanics' 

Lien,  2. 


RECOGmZANCE. 
See  Bail. 

REGISTRY  LAWS. 

Registered  title — Equitable  charge 
— Several  mortgages —  Priority.] — 
W.  and  his  son,  W.  W.,  mortgaged 
separate  parcels  of  land  owned  in 
severalty  to  the  defendant  company 
for  $4000,  with  a  proviso  for  releas- 
ing W.  W.'s  land  on  payment  of 
$500,  and  the  other  parcels  on  pay- 
ment of  su'ms  named.  The  covenant 
for  payment  was  joint.  W.  W. 
afterwards  sold  his  land  to  J.  W., 
subject  to  the  payment  of  the  $500 
to  the  company.  W.  then  mort- 
gaged his  land  to  the  plaintiff  by  an 
instrument  which  declared  it  subject 


to  the  company's  mortgage,  and  the 
manner  in  which  the  $4000  was 
distributed  u^wn  the  lands.  The  vari- 
ous conveyances  were  registered.  It 
was  proved  that  W.  W.  was  merely 
a  surety  for  his  father  in  the  mort- 
gage transaction  with  the  company, 
but  the  plaintiff  had  no  notice  of 
this 

Hdd,  (reversing  the  judgment  of 
Proudfoot,  J.,)  that  the  plaintiff's^ 
registered  title  prevailed  over  the 
equity  of  W.  W.  to  charge  his 
father's  lands  with  the  |500  for 
which  he  (W.  W.)  had  made  his 
land  liable,  and  the  land  of  the  son 
wa  s  charged  in  favour  of  the  plaintiff 
with  the  $500  and  interest. 

Gra^y  v.  Bell,  23  Gr.  390,  approved 
and  followed.  Core  v.  The  Ontario 
Loan  and  Debenture  Company  et  al., 
236. 


REPLEVIN. 

Pleading.  ] — In  an  action  of  replevin 
the  first  count  charged  the  defendant 
with  taking  certain  goods  on  prem- 
ises known  as  the  "  CreemoreWoollen 
Mills and  in  the  second  count 
with  taking  certain  goods  on  the 
premises  known  as  the  "  Northern 
and  North' Western  Station  at  the 
said  village  of  Creemore."  The 
defendant  pleaded  denying  the  taking 
and  the  property,  and  then  for  a 
third  plea  set  up,  that  one  W.  was 
tenant  to  the  defendant  of  certain 
premises  in  the  said  village  known 
as  "Block  B,"  and  certain  other 
premises  known  as  the  "Langtry 
Block  that  rent  was  in  arrear,  and 
because  of  such  arrears  of  rent  the 
defendant  'Svell  avowed  the  taking  of 
the  said  goods  on  the  said  premises 
and  justly,  etc.,  as  w  distroiss  for  said 
rent,  which  still  remains  due  and 
unpaid." 
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Held^  on  demurrer  plea  bad ; 
for  if  the  said  premises  "  upon 
which  the  alleged  taking  was  made 
were  the  premises  set  out  in  the  plea, 
then  the  taking  was  on  other  prem- 
ises than  those  named  in  the  declara- 
tion, and  there  was  no  confession  ; 
and  the  plea  of  non  cepit  covered 
this  defence ;  but  if  the  premises 
named  in  the  declaration  were  refer- 
red to,  then  defendant  confessed  the 
taking  and  justified  for  rent  due  for 
other  premises,  which  amounted  to  a 
taking  off  the  demised  premises,  so 
that  enough  was  not  shewn.  Robins 
V.  Cofee,  332. 


RESOISSIOK 

See  Fraud  and  Misrepresenta- 
tion, 1 — Contract,  1. 


RESTRAINT  OF  TRADE. 

Convenant  in  restraint  o  f  trade  — 
Inadequacy  of  consideration —  In- 
validity— Policy  of  the  law.^ — D.,  on 
entering  the  employment  of  W.  as 
agent  in  the  vending  of  teas  and 
coffees,  covenanted  with  W.  not  to 
engage  in  the  sale  oi-  delivery  of  teas 
or  coffees  in  the  city  of  Toronto, 
either  for  himself  or  as  agent  for 
any  other  person  for  at  least  two 
years  after  leaving  W. 's  employ. 
W.  now  moved  for  an  injunction  to 
restrain  D.,  who  had  left  her  employ, 
from  violating  the  above  covenant. 

Held,  that  the  covenant  was  bind- 
ing upon  D.,  notwithstanding  that 
the  consideration  for  it  might  have 
been  inadequate. 

Held,  also,  that  the  above  covenant 
was  not  invalid  on  grounds  of  public 
policy. 

A  covenant  in  restraint  of  trade 
is  not  invalid  unless  the  restraint  is  [ 


larger  and  wider  than  the  protection 
of  the  covenantee  can  possibly  re- 
quire.    Wicker  v.  Darling,  311. 


REVISION,  COURT  OF. 
See  Assessment  and  Taxes,  3, 


RIGHT  OF  AOTIOK 

See  Fraudulent  Conveyances,  3. 
— Municipal  Corporations,  7. 


ROAD  COMPANY. 
See  Way. 


SALE  OF  GOODS. 

Place  of  inspection — Acceptance  of 
part — Delivery  by  car  loads — Right 
to  reject  residue  as  not  answering 
contract — Mitigation  of  damages — 
Cross-action.'] —  The  plaintiff,  a 
lumber  dealer  and  mill  owner,  agreed 
with  the  defendant,  who  carried  on 
a  lumber  business  at  Hamilton,  to 
supply  him  with  certain  grades  of 
lumber,  to  be  shipped  on  board  of  cars 
at  the  station  nearest  to  the  plaintiff's 
mills,  and  be  sent  to  the  defendant 
at  Hamilton  ;  payment  to  be  made 
by  acceptance  at  three  months  from 
delivery.  The  lumber  was  shipped 
in  car  loads  to  the  defendant  from 
time  to  time,  some  of  which  were 
accepted  and  others  rejected  by  him. 

Held,  that  the  defendant  had  the 
right  of  inspection  at  Hamilton,  but 
having  accepted  certain  of  the  car 
loads,  he  had  no  right  to  reject  the 
others,  because  composed  of  lumber 
part  of  which  did  not  answer  the 
contract,  unless  such  part  was  so 
inferior  in  quality  and  to  such  an 
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amount  as  to  destroy  the  distinctive 
character  of  the  loads,  which  was  not 
the  case  here,  for  out  of  the  whole 
quantity  delivered  only  four-and-a- 
half  per  cent  was  agreed  to  be  defec- 
tive ;  and  that  defendant  must  rely 
upon  his  action  for  damages,  or  give 
the  inferiority  in  answer  jcro  tan  to  to 
the  claim.  Dyment  v.  Thompson, 
566. 

See  FiXTUEES. 


SALE  OF  LAND. 

1.  Title- — Purchase  money — Con- 
dition precedent- — Costs — Damages.^ 
—On  May  2nd,  1882,  the  plaintifl' 
by  agreement  under  seal  sold  Certain 
land  to  defendant  for  $«66,  |156  to 
be  paid  on  the  execution  of  the 
agreement  and  the  balance  without 
interest  on  1st  January,  1883, 
the  defendant  covenanting  to  pay 
accordingly ;  and  in  consideration 
thereof  the  plaintiff  covenanted  to 
convey  or  cause  the  land  to  be  con- 
veyed in  fee  simple  to  defendant  free 
from  incumbrances,  and  to  permit 
defendant  to  occupy  same  until  de- 
fault. By  the  agreement  defendant 
also  might  assume  possession,  and 
might  collect  the  rent  then  due  from 
M.,  the  tenant  of  the  premises,  and 
make  arrangements  with  him  for 
giving  up  possession.  Defendant 
took  possession,  but  was  turned  out 
by  M.,  who  claimed  the  land,  and 
registered  a  lis  pendens  against  it. 
Defendant  in  April,  1883,  recovered 
judgment  in  ejectment  against  M., 
when  M.'s  solicitors  undertook  to, 
and  on  17th  October,  1883,  did,  re- 
move the  lis 2)endens.  In  an  action 
brought  by  plaintiff' on  October  12tli, 
1883,  for  the  recovery  of  the  pur- 
chase money. 

Heldjper  Cameron,  C.  J.,  follow- 


ing McDonald  v.  Murray,  2  O.  E, 
573,  that  shewing  a  good  title  was 
not  a  condition  precedent  to  the  re- 
covery of  the  purchase  money  ;  and 
moreover  the  plaintiff  's  covenant  was 
to  convey  or  cause  to  be  conveyed. 

Fer  KosE,  J.,  that  apart  from 
McDonald  v.  Murray,  the  plaintiff" 
was  entitled  to  recover,  for  as  the 
judgment  in  the  ejectment  action 
disposed  of  defendant's  claim  to  the 
land,  the  existence  of  the  lis  pendens, 
which  could  be  removed  for  $5  or 
$10,  was  no  answer  to  the  plain tiff"'s 
claim. 

The  defendant  also  counter-claim- 
ed, setting  up  an  agreement  by  plain- 
tiff" to  pay  the  ejectment  costs,  and 
also  claiming  damages  for  being  kept 
out  of  possession. 

Held,  that  to  entitle  the  defend- 
ants to  recover  these  costs  an  un- 
qualified promise  to  pay  should  be 
shewn,  which  the  evidence  failed  to 
do ;  but  as  plaintiff"  admitted  he  in- 
tended to  pay  a  portion  of  them  lie 
was  charged  with  half  ;  and  he  was 
disallowed  interest  for  the  time  de- 
fendant was  kept  out  of  possessic.n. 
AlcCraeY.  Backer,  1. 

2.  Purchase  hy  instalments — O^it- 
standing  incumhran ce — Misrepresen- 
tation— BpeciUcperformance — Rights 
of  purchaser.'] — Cain  agreed  to  sell 
lands  to  CaiHer  for  |],400  payable 
in  yearly  instalments  of  $1,000  each, 
with  interest,  and  covenanted  that 
on  payment  he  would  convey  to 
Carter  in  fee  simple,  free  from  in- 
cumbrances. There  was,  at  the  time 
of  this  agreement,  a  mortgage  on  the 
property  still  in  force,  payable  some 
years  before  the  last  instalment  of 
purchase  money.  C,  *fe  C,  to  whom 
Cain  had  assigned  the  agreement, 
now  sued  Carter  for  certain  instal- 
ments overdue. 
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Held  [reversing  tlae  decision  of 
Proudfoot,  J.],  that  C.  &  C.  were 
bound  to  ensure  the  defendant,  in 
making  the  intermediate  payments, 
that  he,  the  defendant,  would  have  a 
good  title,  clear  of  incumbrances, 
when  the  period  of  completion  of  the 
contract  had  arrived. 

When  the  price  is  payable  by  in- 
stalments, the  purchaser  of  land  has 
a  right  to  have  a  reference  as  to 
title,  and  to  have  title  manifested 
before  he  makes  a  single  payment. 

Held,  further,  as  to  the  alleged 
misrepresentation,  that  it  was  not 
such  as  would  avail  the  contract,  but 
it  would  cast  it  upon  the  vendor  to 
make  good  his  representation  before 
he  could  compel  the  payment  of  the 
purchase  money.  But,  in  any  event, 
a  purchaser  of  land  has  a  right  to 
assume  that  the  title  is  good,  and 
that  it  is  free  from  incumbrance,  and 
to  require  this  to  be  shewn  before  he 
can  be  compelled  to  pay  any  part  of 
his  purchase  money. 

Gamble  v.  Gummerson,  8  Gr.  199, 
approved  of.  Cameron  et  al.  v. 
Garter  et  al,  426. 

3.  Evidence  of  agency — Acquisi- 
tion of  legal  estate  hy  agent — Statute 
of  Frauds.^ — D.  agreed  to  purchase 
certain  lands  as  agent  for  K.,  and 
accordingly  executed  and  agreement 
for  the  purchase  of  the  same  in  her 
own  name. 

Held,  that  the  evidence  of  B.'s 
agency  was  receivable  though  not  in 
writing,  and  that  no  subsequent 
dealing  of  D.,  as  by  acquiring  the 
legal  estate,  could  operate  to  the 
disadvantage  of  K. 

Quoire,  whether  Bartlett  v.  Piclcer- 
sgilL  1  Cox.  15,  4  East  577,  n.  is 
is  still  to  be  regarded  as  good  law. 
Kitchen  v.  Dolan,  432. 

4.  Contract  of  sale — Statute  of 


Frauds  —  Purchase  hy  tenant  

Gha,nge  in  character  of  possession  as 
evidence  of  'part  'performance — Evi- 
dence of  such  change — Part  payment 
of  purchase  money — Parol  contract.^  j 
— Where  a  person  came  into  posses- 
sion of  real  estate  as  tenant,  and  it  | 
was  shown  unequivocally,  viz.,  by  I 
part  payment  of  the  purchase  money 
evidenced  by  the  receipt  in  terms  i 
therefor,  that  his  tenancy  was  after-  . 
wards  relinquished,  and   that  his 
possession,  being  changed  in  charac- 
ter by  parol  contract  to  purchase, 
was  continued  as  that  of  a  vendee,  ' 

Held,  that  the  possession  thus 
changed  was  such  part  performance 
as  took  the  contract  for  sale  out  of 
the  Statute  of  Frauds.  Magee  v. 
Kane,  475. 

Assessment  AND  Taxes,  1,  2 — 
Estoppel. 


SALE  FOR  TAXES. 
t^^ec  Assessment  and  taxes,  1. 


SORUTINY. 

See  Canada  Temperance  Act, 
1878. 


SEARCH  WARRANT. 
See  Malicious  Prosecution. 


SERVICE. 

Of  writ  of  summons.'\ — See  Prac- 
tice. 


SESSIONS. 
See  Vagrant. 
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SETTLEMENT. 

Antenuptial] — See  Husband  and 
Wife,  1. 


SHARES. 

Transfer  of  ] — See  Corporations, 

3. 


SHELLEY'S  CASE. 
Bule  in.] — See     Husband  and 

IVlFE,  L 


SLANDER. 
See  Defamation,  3,  4. 

SPECIFIC  PERFORMANCE. 
See  Sale  of  Land,  2. 

STAKEHOLDER. 
See  Gaming. 


STATUTES,  CONSTRUCTION 
OF. 

13  Geo.  11.  ch.  19.]— ^S'ee  Gaming. 

R.  8.  0.  ch.  50,  sec.  289.]— /See  Arbi- 
tration AND  Award. 

M.  S.  0.  ch.  70.]—See  Vagrant. 

R.  S.O.ch.  105,  sec.  11.]— /See  Hus- 
band AND  Wipe,  1. 

B.  S.  0.  ch.  108.] — See  Limitations, 
Statute  of,  2. 

R.  S.  0.  ch.  Ill,  sec.  84.]— /See  Plans. 

E.  S.  O.ch.  118.] — See  Fraudulent 
•Conveyances,  1. 


E.  S.  0.  ch.  119,  sec.  23.]—  -See  Bank- 
ruptcy AND  Insolvency,  3. 

B.  S.  0.  ch.  120,  sees.  2,  7.] — See  Me- 
CHANicp'  Lien,  1,  2. 

B.  8.  0.  ch.  125.]— /See  Husband  and 
Wife,  1. 

B.  8.  0.  ch.  152,  sec.  131.]— /See  Tolls. 

B.  8.  0.  ch.  165,  sec.  34.] — See  Rail- 
ways AND  Railway  Companies,  2. 

B.  8.  0.  ch.  180,  sees.  12,  21,  57,  100, 
111,  155,  156.]— /See  Assessment  and 
Taxes,  1,  2,  4. 

32-33  Vic.  ch.  28,  D.^—See  Vagrant. 

34  Vic.  ch.  5,  sees.  40,  41,  i).] — See 
Banks. 

40  Vic.  ch.  43,  sec.  79,  D.]— /See  Cor- 
porations, 1. 

41  Vic.  ch.  16,  sees.  61,  62,  63,  0.]— /See 
Canada  Temperance  Act,  1878. 

42  Vic.  ch.  9,  sec.  60,  sub-sec.  3,  B.}— 
See  Railways  and  Railway  Companies. 
1. 

42  Vic.  ch.  22,  0.]—See  Dower. 

43  Vic.  ch.  22.] — See  Bills  of  Lading 
AND  Warehouse  Receipts. 

45  Vic.  ch.  23,  D.] — See  Corporations 

2. 

46  Vic.  ch.  18,  sec.  588,  590,  591,  O.]— 
See  Municipal  Corporations,  6,  7. 

47  Vic.  ch.  39,  D.] — See  Corporations, 

2. 

48  Vic.  ch.  14,  sec.  6,  sub-sec.  3,] — See 
Interpleader.' 


STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of,  1. 


STRANGER. 

To 2)roceedings.]—See  Bankruptcy 
and  Insolvency,  1 —  Amendment 
AT  Law. 
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SUHETY. 
See  Principal  and  Surety. 


SURVEY. 

Field  notes  inadmissible  in  evi- 
dence.']— See  Limitations,  Statute 
OF,  2. 


SYNDICATE. 
See  Partnership,  2. 


TAXES. 

See  Assessment  and  Taxes,  1,  2, 
3,4. 


THIRD  PARTY 

Costs  of.] — See  Railways  and 
Railway  Companies,  2. 


TITLE. 

To  land.] — See  Sale  of  Land,  1, 
2 — Estoppel. 


TOLLS. 

Refusal  to  pay — Demand — Dis- 
tress—R.  S.  0-  ch.  152,  sec.  131— 
Pleadings.'\ — Held,  on  demurrer  to 
the  statement  of  defence  herein, 
omittiijg  the  allegation  of  demand 
and  refusal  of  the  toll  at  the  gate, 
under  R.  S.  O.  ch.  152,  sec.  131,  and 
a  seizure  immediately  following  there- 
on, that  the  demand  should  have 
been  at  the  gate,  and  the  seizure 
should  have  followed  immediately 
thereupon;  and  that  the  statement 


of  defence  was  therefore  bad.  En-- 
rick  et  al.  v.  Township  of  Yar- 
mouthy  162. 

'S'ee  Water  and  Watercourses — 
Way. 

TRIAL. 
See  Practice — Evidence. 

TRUSTS  AND  TRUSTEES. 

Exptenses  of  J — See  Eoreign  Judg- 
ment, 1— Corporations,  3 — Hus- 
band and  Wife,  1. 


ULTRA  YIRES. 
See  Corporations,  2,  4, — Way.. 


YAGRANT. 

Vagrant  Act — Construction  of- — 
Crime — Warrant  of  commitment — 
Appeal  to  Sessions — Subsequent  war- 
rant  of  convicting  magistrate — R.  S. 
0.  ch.  70 — Jurisdiction  under — Ha- 
beas corpus  —  Certiorari  —  Marking 
writ  in  margin  —  Effect  of.] — The 
Yagrant  Act,  32-33  Yic.  ch.  28, 
D.,  declares  certain  persons  or  classes 
of  persons  to  be  vagrants,  amongst 
others,  all  common  prostitutes  or 
night  walkers  wandering  in  the 
fields,  public  streets,  or  high-ways, 
lanes,  or  places  of  public  meet- 
ing, or  gatherings  of  people,  not  giv- 
ing a  satisfactory  account  of  them- 
selves, all  keepers  of  bawdy  houses 
and  houses  of  ill-fame,  or  houses  for 
the  resort  of  prostitutes,  and  per- 
sons in  the  habit  of  frequenting 
such  houses,  not  giving  a  satisfactoiy 
account  of  themselves  ; "  and  "shall 
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upon  conviction  be  deemed  guilty  of 
a  misdemeanour,  and  punishable," 
&c.-  -  _ 

Eeld^  that  the  Act  does  not,  on 
its  true  construction,  declare  that 
being  a  prostiiute,  &c.,  makes  such 
persons  liable  to  punishment  as  such ; 
but  only  those  who  when  found  at 
the  places  mentioned,  under  circum- 
stances suggesting  impropriety  of 
purpose,  on  request  or  demand  are 
unable  to  give  a  satisfactory  account 
of  themselves. 

On  the  conviction  of  the  prisoner 
herein  she  was  committed  to  custody 
tinder  a  warrant  issued  by  the  con- 
victing magistrate.  She  gave  bail 
and  was  discharged  from  custody 
under  33  Vic.  ch.  27,  sec.  1.  On  the 
appeal  being  heard,  the  prisoi^er  was 
found  guilty  and  the  conviction 
affirmed,  and  the  prisoner  directed 
to  be  punished  according  to  the  con- 
viction. No  process  was  issued  by 
the  Sessions  for  enforcing  the  judg- 
ment of  the  Court,  but  a  new  war- 
rant was  issued  by  the  convicting 
magistrate  under  which  the  prisoner 
was  retaken.  Writs  of  habeas  cor- 
pus and  certiorari  were  issued,  and 
on  the  return  thereof  a  motion  was 
made  for  the  discharge  of  the  prison- 
er. In  the  margin  of  the  writ  of 
habeas  corpus^  it  was  marked  "  per" 
33  Car.  2,  which  was  signed  by  the 
Judge  issuing  it. 

Held,  that  the  prisoner  was  not  in 
custody  or  contined  under  the  judg- 
ment of  the  Sessions,  but  under  the 
warrant  of  the  convicting  magistrate; 
and,  Semble,  under  the  circumstances, 
the  convicting  magistrate  wdsfwnctus 
officio,  and  therefore  could  not  iss\ie 
the  warrant  in  question,  which  should 
have  been  issued  by  the  Sessions;  and 
possibly  they  could  have  directed 
punishment  for  the  unexpired  term  ; 
but  that  if  no  bail  had  been  given, 

103 — VOL.  IX  O.R. 


and  the  prisoner  had  remained  in 
custody,  no  further  order  of  commit- 
ment would  have  been  necessary,  or 
if  no  warrant  of  commitment  had 
been  issued  prior  to  appeal,  the 
magistrate  could  have  issued  one 
thereafter. 

Held,  also,  there  was  power  to  act 
under  H.  S.  O,  ch.  70,  and  so  a  Judge 
in  Chambers  could  deal  with  the 
motion  ;  that  marking  the  writ  as 
under  the  statute  of  Charles,  did  not 
prevent  the  learned  Judge  so  acting 
under  ch.  70,  or  at  common  law  ; 
and  as  no  offence  was  declared  the 
prisoner  was  directed  to  be  dis- 
charged on  the  habeas  corpus. 

Held,  also  that  under  a  certiorari 
the  conviction  might  be  quashed  ; 
and,  as  the  judgment  of  the  Sessions 
confirmed  the  conviction,  it  would 
probably  fall  with  ifc.  Regina  v. 
Arscott,  541. 


USE  AND  OCCUPATION. 
See  Water  and  Watercourses. 


VOLUNTARY  CONVEYANCE. 

Fraud — Intent  to  delay  creditors — 
Evidence  of — Siibsequent  creditor. ^ — 
In  1878  J.  D.,  carrying  on  business 
as  a  wool  merchant,  arranged  with 
his  two  sons.  H.  C.  and  T.  D. ,  to 
convey  to  H.  D.  two  parcels  of  land 
which  H.  D.  was  to  hold  until  T.  D. 
came  of  age.  H.  D.  held  the  land 
until  1882,  when  he  conveyed  it  to 
his  father,  who  immediately  recon- 
veyed  one  parcel  to  H.  D.,  and  the 
other  to  T.  D.  Ifc  was  found  that 
the  conveyances  of  1882  were  merely 
to  carry  out  the  trust  upon  which 
the  conveyance  of  1878  was  uiade  : 
that  when  it  was  made  J.  D.  was  in 


818 


DIGEST  OF  CASES. 


a  position  to  pay  all  his  debts  in  full, 
even  after  deducting  the  property  in 
question ;  and  that  no  debt  in 
existence  when  the  conveyance  of 
1878  was  made  now  unpaid,  except 
a  sum  of  $1,000  due  to  the  wife  for 
rent,  which  was  secured  by  mortgage, 
but  it  appeared  she  joined  in  the 
conveyance,  and  therefore  it  was  not 
available  to  the  plaintiffs  for  the 
purpose  of  setting  the  conveyance 
aside. 

Held,,  that  the  conveyances  to  H. 
D.  and  T.  D.  were  valid,  for  that 
under  the  circumstances  they  could 
not  be  deemed  to  be  made  with  intent 
to  hinder,  delay,  or  defraud  creditors. 
The  Bank  of  Montreal  Y.Davis  et  al.^ 
^56. 

See  Fraudulent  Conveyances,  3. 


VOTERS  LISTS. 

See  Canada  Temperance  Act, 
1878. 


WATER  AND  WATER. 
COURSES, 

Wharf- — Use  and  occupation  — 
Tolls  —  Obstruction  of  navigable 
waters.'] — D.,  by  permission  of  the 
Commissioner  of  Crown  Land  Lands 
for  Ontario,  built  a  wharf  on  the 
waters  of  Toronto  Bay  at  the  island 
near  Hanlan's  Point,  and  claimed  a 
sum  of  money  from  C.  for  the  use 
and  occupation  by  him  of  the  wharf 
in  landing  passengers  from  his 
steamer. 

Held,  that  there  could  be  no  re- 
covery ;  for  the  evidence  failed  to 
shew  any  agreement  by  C.  to  pay 
wharfage,  &c.,  or  that  tolls  had  been 
xisually  collected  or  charged,  while 


the  relationship  and  dealing  of  the 
parties  would  raise  the  inference  that 
no  charge  was  contemplated. 

Held,  also,  that  the  wharf  being 
constructed  over  the  navigable  waters 
of  the  bay,  the  license  of  the  commis- 
sioner, even  if  he  had  power  to  grant 
it,  would  not  confer  the  right  to  im- 
pose tolls  on  vessels  landing  passen- 
gers on  the  wharf,  for  the  public  had 
a  right  to  reach  the  shore  over  the 
waters  of  the  bay,  and  C.  having  been 
invited,  as  it  appeared,  by  the  pro- 
prietors of  Hanlan's  point  to  run  his 
vessel  there,  he  had  a  right  to  land 
on  the  wharf  which  prevented  his 
reaching  the  island  at  that  place. 

Queer e,  whether  the  soil  at  the 
bottom  of  the  Toronto  Bay  at  the 
place  in  question  was  vested  in  the 
province,  or  in  the  city  of  Toronto 
under  the  patent  from  the  Crown  of 
the  island.  Clendinning  v.  Turner, 
34. 

See  New  Trial. 


WAY. 

Road  company — Power  to  exempt 
from  payment  of  tolls — Ultra  vires — 
Bridge — Location  of  road — Lapse  of 
time.] — By  agreement  made  in  the 
year  1869,  between  a  road  company 
and  the  city  of  Hamilton,  the  Road 
Company  were  to  extend  their  road 
from  a  point  near  the  Desjardins 
Canal  into  the  limits  of  the  city,  and 
as  part  of  sucl^  road  should  build  a 
bridge  over  tlie  canal,  the  city  to 
lend  the  road  company  $5,000  for  ten 
years  at  the  nominal  rate  of  interest 
of  one  per  cent ,  and  a  by-law  was 
passed  by  the  city  to  give  effect  to 
the  agreement,  the  by-law  containing 
a  proviso  that  n'»  toll  should  be  ex- 
acted from  any  parties  residing  upon 


DIGEST  OF  CASES. 


8i9 


or  owning  property  within  the  limits 
of  the  city  or  passing  over  said 
bridge.  The  road  was  subsequently 
extended  into  Hamilton,  and  a  toll 
gate  erected  within  the  city  limits. 
Litigation  afterwards  arose  between 
the  road  company  and  the  city,  the 
Great  Western  Kailway  Company, 
and  the  Desjardins  Canal  Company, 
as  to  the  erection  of  the  bridge,  which 
was  continued  until  1874,  when  a 
settlement  was  effected  by  its  being 
agreed  by  all  parties  that  a  fixed 
stationary  bridge  should  be  erected 
-  and  maintained  by  the  road  company 
free  from  any  toll  thereon,  which 
was  legalized  by  37  Vic.  ch.  73.  (O). 
The  defendant  passing  through  the 
said  toll-gate  refused  to  pay  toll,  on 
the  ground  that  the  by-law  wd&  ultra 
vires. 

Held,  that  the  proviso  in  the  by- 
law was  not  ultra  vires,  for  the  road 
company  could  agree  not  to  exact 
tolls  from  any  person  or  body  of 
persons,  as  there  was  nothing  in  the 
Act  of  incorporation  which  prevented 
their  doing  so  :  that  the  city  of 
Hamilton  had  paid  a  substantia]  sum 
for  the  privilege,  and  there  was  no 
discrimination  as  regarded  the  resi- 
dents thereof ;  and  that  the  proviso 
only  applied  to  the  non-exaction  of 
tolls  on  the  bridge,  and  had  nothing 
to  do  with  the  road,  and  was  legal- 
ized by  the  37  Vic.  ch.  73,  (0). 

Held,  also,  that  an  objection  that 
the  location  of  the  road  had  not  been 
made  prior  to  the  passing  of  the  by- 
law was  not  tenable  after  the  road 
had  been  located  and  in  use  for  more 
than  fifteen  years.  27ie  Hamilton 
and  FUmihorouyh  Road  Company  v. 
Binkley,  621. 


WHAHF. 

See  Water  and  Watercourses. 


WIFE. 

See  Husband  and  Wife,  2. 


WILL. 

1.  Construction —  Speaking  from 
death —  Contrary  intention — Ajter- 
acquired  property — R.  S.  0.  ch.  106, 
sec.  26.]— A  testator  by  his  will, 
dated  iMay  19th,  1873,  devised  to  R. 
M,  the  "property  on  H.  street," and 
proceeded  :  "I  give  all  the  rest  and 
residue  of  my  estate  real,  personal, 
and  mixed,  which  I  shall  be  entitled 
to  at  the  time  of  my  decease,  to  R. 
M."  At  the  date  of  the  will  he  pos- 
sessed only  one  part  on  H.  street, 
known  as  the  Red  Lion  Hotel,  but 
he  subsequently  acquired  other  pro- 
perty on  that  street. 

Held,  that,  notwithstanding  R.  S. 
0.  ch.  106,  sec.  26,  the  after-acquired 
property  on  H.  street  did  not  go  to 
R.  M.,  but  fell  into  the  residue. 

The  testator  having  expressed  his 
intention  with  reference  to  all  land 
acquired  by  him  after  the  date  of  his 
will  by  appropiate  words  in  that 
will,  it  would  be  going  contrary  to 
that  intention  to  declare  that  some 
after-acquired  property  should  be 
withdrawn  from  the  residuary  claim 
and  held  to  pass  under  the  j)rior 
specific  devise. 

Lord  Lilfbrd  v.  Poioys  Keck,  30 
Beav.  300,  distinguished.  Morrison 
V.  Morrison  et  al.  223. 

2.  Construction — Wldoio^s  election 
—  Implied  intention  to  exclude 
doiuer.] — A  testator  by  his  will  left 
all  his  real  and  personal  property  to 
J.  K.,  "subject  to  the  following 
bequest,  viz  :  to  my  wife  E.  K.  a 
one-third  interest  in  all  my  real  and 
personal  estate,  so  long  as  she  shall 
remain  unmarried. " 
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Held,  that  E.  K.  was  bound  to 
elect  between  the  will  and  her  dower, 
for  the  former  imported  that  there 
was  to  be  the  same  manner  of  division 
of  the  land  as  of  the  personalty,  viz  : 
a  division  of  the  entire  property  of 
each  kind,  which  would  be  defeated, 
if  dower  were  first  subtracted  from 
the  reality. 

Re  Quhnhy.  QuiinhyY.  Quimby,  5 
O.  K  738,  followed.  Amsden  et  al. 
V.  Kyle  et  al  439. 

3.  Conditioned  gift — Condition  he- 
comiiig  impossible  —  Vesting  —  Gift 
over — Tirjie  of  payment.^  — A  testator 
bequeathed  his  chattels  and  $1,500 
to  be  paid  out  of  the  proceeds.  After 
providing  for  the  investment  of  the 
estate,  he  proceeded  :  "the  yearly  in- 
terest accruing  from  the  same  to  be 
paid  over  to  my  said  wife  yearly  for 
the  term  of  six  years,  or  until  my 
son  shall  become  twenty-one.  5th. 
It  is  m}^  will  that  the  above-men- 
tioned gifts  and  bequests  to  my  wife 
shall  be  given  to  her  in  lieu  of  dower, 
and  on  the  further  condition  that  she 
will  clothe,  maintain,  and  suitably 
provide  for  my  said  son  until  he 
shall  become  twenty  one.  6th,  It  is 
further  my  will  that  on  the  coming 
of  age  of  my  said  son  my  executors 
shall  pay  over  to  him  the  whole  of  the 
^principal  sum  of  money  remaining  in 
their  hands  after  satisfying  the  above 
expenses  and  legacies.  7th.  In  case 
my  said  son  should  die  before  coming 
of  age,  then  the  money  so  remaining 
as  above,  and  to  which  he  would 
then  be  entitled,  shall  be  paid  over  to 
my  two  eldest  brothers."  The  son 
died  under  twenty-one. 

Held,  that  all  the  gifts  to  the 
widow  were  upon  the  condition  of 
maintaining  the  son  ;  but  the  condi- 
tion having  become  impossible  of  per- 
formance by  the  son's  death,  the 
gifts  were  denuded  of  the  condition. 


Held,  also,  that  the  testator's  bro- 
thers were  not  entitled  to  payment  of 
the  capital  until  the  time  at  which 
the  son  would  have  attained  the  age 
of  twenty-one  if  he  had  lived  ;  and 
in  the  meantime  the  widow  was  en- 
titled to  the  income.  Graham  v. 
Bolton,  481. 

4.  Construction — "  Effects  "'\  A 

testatrix  by  her  will,  after  giving  to 
her  two  sons  a  certain  mortgage,  and 
after  sundry  other  specific  bequests, 
continued  :  "I  further  direct  that 
the  balance  of  personal  property, 
consisting  of  notes  and  other  securi- 
ties for  money,  be  given  to  my  two 
sons  aforesaid  *  *  also  that  if  there 
be  any  effects  possessed  by  me,  at 
the  time  of  my  decease,  that  the 
same  may  be  divided  equally  in 
value  among  my  grandchildren,  share 
and  share  alike." 

The  testatrix  had  no  real  estate  at 
the  date  of  the  will,  but  she  after- 
wards in  her  lifetime  collected  the 
money  due  on  the  mortgage,  and  in- 
vested it  and  other  funds  in  the  pur- 
chase of  land  of  which  she  died  seised. 

Held,  affirming  the  decision  of 
Proudfoot  J,,  that  the  grandchildren 
were  entitled  to  the  said  lands,  as 
well  as  to  the  personal  estate  of 
which  the  testatrix  died  seised  and 
possessed  not  specifically  disposed  of 
by  the  will.  Hammill  et  al.  v.  Ham- 
mill  et  al.,  530. 

5 .  Charitable  legacy —  U ncertainty 
— Division  among  rival  claimants — 
Gift  to  benevolent  institutions  in  gen- 
eral of  a  specified  place— Construction 
— Executors — Compensation  fixed  hy 
will— 37  Vic.  c.  9—R.  S.  0.  c.  107, 
sees.  36-41.]— G.  W.  by  his  will  be- 
queathed $1,000  to  "The  Protestant 
Orphans' Home  for  Boys  in  Toronto." 
The  evidence  shewed  that  there 
were  two  institutions,  either  of  which 
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might  have  been  intended  by  the 
testator. 

Held,  that  the  legacy  should  be 
divided  between  them. 

G.  W.  also  bequeathed  to  "the 
Benevolent  Institutions  and  Chari- 
ties of  Owen  Sound,  $1,000,  to  be 
distributed  as  my  executors  shall 
deem  meet." 

Held,  that  the  testator  intended  a 
bequest  to  the  Municipal  Corporation 
of  Owen  Sound,  to  be  distributed  as 
the  executors  should  direct. 

(jr.  W.  also  by  the  said  will  direc- 
ted his  executors  "  to  retain  for  their 
own  use  and  benefit  the  sum  of  $200 
each,  in  lieu  o£  all  charges  for  their 
services  in  performing  the  duties  im- 
posed on  them  as  executors  of  this 
my  will."  / 

Held,  that  under  no  circumstances 
could  the  executors  who  had  accep- 
ted probate  claim  a  larger  sum  than 
the  amount  specified  as  compensation 
for  their  services. 

Denison  v.  Denison,  17  G-r.  306, 
doubted. 

Semhle,  that  if  an  executor  refused 
otherwise  to  act,  and  if  it  was  found 
impracticable  to  deal  with  those  en- 
titled to  the  assets,  the  Court  would 
have  jurisdiction  to  permit  the  com- 
pensation given  by  the  statute  to  be 
awarded  to  him  on  condition  of  his 
relinquishing  what  was  given  to  him 
by  the  will.  Williams  v.  Roy  et  al, 
534. 

6.  Construction  —  Lapse  of  de- 
vise —  Life  estate  —  Estate  tail  — 
Barring  entail.'] — In  one  clause  of 
his  will  a  testator  devised  certain 
lands  to  his  son  A.S.M.  '^as  soon  as 
he  attains  the  age  of  21  j^ears  for 
and  during  the  term  of  his  natural 
life,"  and  after  the  determination  of 
that  estate  to  the  sons  of  the  body 
of  A.  S.  M.  in  tail  male,  as  they 


should  be  in  point  of  birth,  and  for 
want  of  such  issue,  then  to  the 
daughters  of  the  body  of  A.  S.  M. 
and  the  heirs  of  the  body  of  such 
daughters,  which  daughters  and  their 
issue  were  to  take  as  tenants  in 
common,  and  for  default  of  such 
issue,  the  lands  were  to  be  divided 
amongst  the  testator's  other  sons,  or 
the  heirs  of  their  respective  bodies 
who  at  the  death  of  A.  S.  M.  should 
be  entitled  to  any  part  of  the  lands 
devised  in  tail  in  the  will  to  hold  to 
his  respective  other  sons,  and  in  de- 
fault of  such  sons  and  of  their  issue 
at  the  death  of  A.  S.  M.  then  to  the 
right  heirs  of  A.  S.  M.  for  ever. 

A.  S.  M.  predeceased  the  testator. 

Held,  that  thereupon  the  devise 
to  A.  S.  M.  lapsed,  the  whole  scope 
of  the  clause  intending  that  A.S.M. 
should  survive  the  testator. 

In  another  clause  of  the  will  the 
testator  devised  certain  other  lands 
to  his  son  W.  M.  "for  and  during 
and  unto  the  end  and  term  of  his 
natural  life,"  and  after  the  determi- 
nation of  that  estate  to  the  sons  of 
the  body  of  W.  M.  in  tail  male,  as 
they  should  be  in  point  of  birth,  and 
for  want  of  such  issue  to  the  daugh- 
ters of  the  body  of  W.  M.  and  the 
heirs  of  the  body  of  such  daughters, 
who  were  to  take  as  tenants  in  com- 
mon, and  for  want  of  such  issue,  the 
lands  were  to  be  divided  amongst 
the  testatoi''s  other  sons,  or  the  heirs 
of  their  respective  bodies,  who  at 
the  death  of  W.  M.  should  be  enti- 
tled to  any  part  of  the  lands  devised 
j  in  tail  in  the  will  to  hold  to  his  said 
other  sons  respectively,  or  the  heirs 
of  their  respective  bodies  in  the  same 
course  of  descent  in  tail  as  the  other 
lands  devised  to  them  in  tail  respec- 
tively, and  for  default  of  such  other 
sons  and  their  issue  at  the  deatli  of 
W.  M.  to  the  right  heirs  of  W.  M. 
for  ever. 
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Held,  that  W.  M.  took  a  life  es- 
tate, with  remainder  in  tail  male, 
to  his  first  and  other  sons  successive- 
ly, according  to  priority  of  birth, 
and  failing  male  issue,  with  a  further 
remainder  to  his  daughters.  And 
though  circumstances  might  arise  in 
which  W.  M.  would  have  an  estate 
in  tail  by  way  of  remainder  after 
the  intermediate  limitations  to  his 
first  and  succeeding  sons,  yet  he 
could  not  so  deal  with  that  ultimate 
remainder  as  to  divest  their  right  to 
take  as  purchasers.  Riddell  v.  Mc- 
intosh et  al.j  606. 


WITNESS. 
See  Evidence. 


WOEDS,  MEANING  OF. 
*'Per."] — See  Corporations,!. 

Creditors."] —  See  Fraudulent 
Conveyances,  3. 

^^Grcmdchildren."] — See  Will,  4. 

Effects:'}— See  Will,  4. 


WOKK  AND  LABOUE. 

Building  contract  —  Penalty  or 
liquidated  damages.] — To  an  action 
for  the  balance  due  under  a  building 
contract,  the  defendant  set  up  as  a 
defence  that  by  the  contract  the 
plaintiff  was  to  build  the  house  and 
have  the  same  completely  finished 
and  ready  for  the  defendant's  occu- 
pation by  a  named  date,  "under  a 
penalty  of  $5  per  day,"  to  be  paid  by 
the  plaintiff  to  the  defendant,  for 
each  and  every  day  the  work  on  the 
said  house  remained  unfinished  after 
the  said  date ;  alleging  that  the 
work  remained  unfinished  after 
the  said  date  for  a  certain  numbei-  of 
days,  making  an  amount  which  the 
defendant  claimed  to  deduct  from  the 
contract  price. 

Held,  on  demurrer,  defence  good  : 
that  the  $5,  though  called  a  penalty, 
were  in  fact  liquidated  damages. 

Quwre,  whether  a  demurrer  was 
the  proper  mode  of  raising  the  ques- 
tion, as  some  damages  would  be 
recoverable.  Chatterton  v.  Crothers, 
683. 
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